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CASES 


IN  THE 


SUPREME  COURT  OF  ILLINOIS. 


NORTHEEN  GRAND  DIVISION 

SEPTEMBER    TERM,     1873. 


The  Richards  Iron  Works 

V. 

Thomas  Glennon  et  al. 

1.  Continuance — diligence  to  obtain  witness.  A  motion  for  a  continu- 
ance is  properly  refused  when  the  application  is  based  on  the  absence  of 
a  material  witness,  and  it  does  not  appear  that  the  party  exercised  reason, 
able  diligence  to  have  the  witness  subpoenaed  to  appear  on  the  day  the 
cause  was  set  for  trial. 

2.  Evidence — secondary,  on  notice  to  produce  original.  There  is  no 
error  in  admitting  as  evidence  copies  of  letters  relating  to  a  contract,  upon 
proof  that  they  are  copies,  and  of  a  notice  to  the  opposite  part}%  to  whom 
they  were  sent,  to  produce  the  originals. 

Appeal  from  the  Superior   Court  of  Cook    county ;   the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

Messrs.  Bennett  &  Sherburne,  for  the  appellant. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the 
Court : 

This  was  an  action  of  assumpsit,  in  the  Superior  Court  of 
Cook   county,  for  the   price  of  three  steam   boilers  sold  by 


1 2  The  Kich  ards  Iron  Works  v.  Glennon.  [Sept.  T, 

Opinion  of  the  Court. 

plaintiffs  to  defendants,  and  for  work  and  materials.  The 
issues  were,  non-assumpsit  and  set-off. 

The  cause  was  tried  by  the  court  without  a  jury,  and  a 
finding  and  judgment  for  the  plaintiffs,  to  reverse  which  the 
defendants  appeal. 

The  principal  ground  of  complaint  is  the  refusal  of  the 
court  to  continue  the  cause  on  the  affidavit  of  one  of  the 
attorneys  of  defendants  of  the  absence  of  a  material  witness. 

We  do  not  find  such  a  compliance  with  the  statute  as  to 
justify  a  continuance.  By  section  15  of  the  Practice  Act  of 
1872,  it  is  made  the  duty  of  the  clerk  to  set  and  apportion 
the  causes  on  his  docket  for  as  many  days  of  the  term  as  he 
may  think  necessary  or  be  directed  by  the  judge,  and  all 
subpcenaes  for  witnesses  are  required  to  be  made  returnable 
on  the  day  on  which  the  cause  in  which  the  witnesses  are  to 
be  called  is  set  for  trial,  or  the  first  day  of  the  term,  when 
such  day  has  not  been  fixed.  Sess.  Laws  of  1872,  p.  340. 
It  will  be  presumed  the  clerk  discharged  his  duty  in  this  re- 
gard, and  thereby  the  defendants'  attorney  was  informed  on 
what  day  the  cause  would  be  called,  and  it  was  his  duty  to 
have  had  a  subpoena  issued  for  his  witnesses  to  attend  on  that 
day,  and  having  them  there  in  obedience  to  a  subpoena,  they 
would  have  beeu  under  the  control  of  the  court,  to  be  used 
when  the  cause  should  be  tried,  if,  by  some  casualty,  it  was 
not  called  for  trial  on  the  particular  day  set.  This  was  not 
done,  nor  was  any  reasonable  effort  made  to  procure  the  at- 
tendance of  the  witness. 

If  the  defendants  had  a  good  and  valid  defense,  the  statute 
permitted  them  to  establish  it  by  their  own  testimony.  We 
think  there  was  no  error  in  refusing  a  continuance. 

Another  objection  is,  that  the  court  admitted  as  evidence 
certain  letter-press  copies  of  propositions  made  by  plaintiffs 
to  defendants  to  furnish  the  boilers.  Notice  had  been  given 
to  defendants  to  produce  the  originals.  These  copies  were 
proved  by  Lawton,  plaintiffs'  bookkeeper,  to  be  true  copies 
in  respect  to  two  of  the  boilers,  and  were  properly  admissible 
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as  secondary  evidence.     The  same  witness   stated,  as  to  the 

third  boiler,  the  contract  was  verbal,  and  the  price  was  fifty 

dollars  less. 

Upon  the  whole  evidence,  which  most  clearly  establishes 

the  indebtedness  of  appellants,  the  court  could  not  have  done 

otherwise  than  find  for  the  plaintiffs,  and  that  judgment  is 

affirmed. 

Judgment  affirmed. 


H.  Fkedekick  Temple 

v. 

James  B.  Johnson. 

1.  Statute  op  Frauds— effect  of  full  payment,  alone.  Full  payment 
of  the  purchase  money  for  real  estate  verbally  agreed  to  be  conveyed,  is 
not  of  itself  sufficient  to  take  the  agreement  out  of  the  Statute  of  Frauds. 
There  must  also  be  possession  taken  of  the  property. 

2.  Same — subsequent  act,  whether  a  recognition  of  agreement.  Where  a 
party  owning  lots  authorizes  another  to  sell  the  same  to  pay  a  judgment 
against  him,  and  no  sale  can  be  made,  and  such  other  person  sells  his 
own  lots,  and  pays  the  judgment,  and  the  first  party  afterwards  conveys 
a  portion  of  the  premises,  for  the  expressed  consideration  of  $1,  and  for 
assistance  rendered  and  money  advanced  in  settling  the  judgment,  this 
will  not  be  sufficient  to  take  a  verbal  agreement  to  convey  several  lots  to 
the  party  settling  the  judgment,  out  of  the  Statute  of  Frauds. 

3.  Specific  performance — hard  and  unreasonable  contract  will  not  be 
enforced  in  equity.  Where  a  party  has  already  received  a  liberal  com- 
pensation for  the  use  of  his  money  for  a  short  time,  a  contract  to  convey 
to  him  certain  lots,  for  the  advance  made  by  him,  will  not  be  specifically 
enforced,  as  to  do  so  would  be  inequitable,  if  not  oppressive. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Mr.  George  Herbert,  for  the  appellant. 

Messrs.  Paddock  &  Ide,  for  the  appellee. 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  appears  that  Margaret  Johnson,  who  has  since  intermar- 
ried with  one  Martin,  owning  a  number  of  lots  in  the  city 
of  Chicago,  conveyed  six  of  these  lots  to  William  Bayland, 
to  secure  a  debt  which  her  father  owed  him  ;  that,  afterwards, 
her  father  died,  and.  in  1866,  Bayland  recovered  a  judgment 
against  her  for  $2800,  the  amount  of  the  debt  she  had  made 
the  deed  to  secure.  It  seems  to  be  conceded  that  she  agreed 
with  her  brother-in-law.  John  F.  Temple,  that  he  might  sell 
these  six  lots  and  eight  others,  if  he  could  find  a  purchaser 
who  would  give  a  sum  sufficient  to  pay  the  judgment.  The 
arrangement  was  verbal. 

Temple  made  efforts,  and,  in  the  fall  of  1869,  found  one 
Mulvy,  a  land  speculator,  who  was  willing  to  satisfy  the 
judgment  for  the  lots,  but,  it  being  found  that  a  part  of  them 
were  incumbered,  further  negotiations  were  abandoned,  and 
the  sale  fell  through.  Afterwards,  he  proposed  to  the  mother 
of  Margaret  that  they  sell  some  of  the  lots  he  and  her  mother 
owned  jointly,  and  raise  the  money  and  pay  the  judgment. 
This  was  assented  to  by  both  Margaret  and  her  mother,  and 
at  this  point  the  principal  question  of  fact  arises.  Temple 
claims  that  it  was  understood  that  he  and  the  mother  were  to 
receive  the  fourteen  lots  that  had  been  offered  to  Mulvy,  as 
a  consideration  for  the  lots  they  should  convey,  and  he  swears 
that  he  so  made  the  proposition,  and  that  it  was  assented  to 
by  Margaret  and  her  mother;  but  Margaret  swears  that  he 
and  her  mother  were  to  sell  a  portion  of  their  lots,  raise  the 
money,  pay  the  judgment,  and  to  be  reimbursed  in  the  same 
sub-division,  and  her  brother  James  B.,  who  swears  he  was 
present,  fully  corroborates  her  in  her  statements  as  to  the 
agreement.  The  mother  has  since  died,  and  her  evidence 
was  not  had.  Mrs.  Temple,  the  sister  of  Margaret,  swears  to 
the  arrangement  under  which  Mulvy  proposed  to  purchase, 
and  that  James  B.  recognized  the  arrangement  that  her  hus- 
band was  to  have  the  same  property  offered  to  Mulvy,  if  he 
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sold  his  and  her  mother's  lots  to  pay  the  judgment,  but  she 
does  not  state  that  Margaret  ever  assented  to  such  an  arrange- 
ment. 

In  March,  1867,  Temple  and  his  mother-in-law  sold  seven 
of  their  lots,  as  agreed,  and  realized  $3000  net,  but  this 
money  was  not  paid  on  the  Bayland  judgment  until  in  Feb- 
ruary, 1868,  some  eleven  months  after  the  sale.  Afterwards, 
Temple  procured  a  deed  from  Bayland  for  the  six  lots  conveyed 
to  him  by  Margaret,  to  secure  the  debt  on  which  the  judg- 
ment was  rendered,  and,  by  arrangement  of  parties,  he  sold 
these  six  lots  for  $16,200,  one-half  of  which  he  retained  as 
his  own.  He,  before  this  suit  ^yas  brought,  released  all  of 
his  interest  in  the  eight  other  lots  to  his  son,  the  appellant, 
that  his  wife  might  become  a  competent  witness. 

Margaret  subsequently  conveyed  lot  number  30,  being  one 
of  the  eight  lots,  to  James  B.  Johnson  and  appellant,  in  con- 
sideration of  $1,  and  assistance  rendered  and  moneys  advanced 
in  paying  a  judgment  against  her  in  the  Superior  Court;  and 
she  likewise  conveyed  lot  31  to  James  B.,  which  is  claimed 
to  be  one  of  the  lots  Temple  and  his  mother-in-law  were  to 
receive,  one-half  of  which  appellant  claims  by  the  release 
from  his  father. 

The,  court  below,  after  hearing  the  evidence  under  the  bill, 
cross-bill,  answers  and  replications,  decreed  a  partition  of  the 
lots  named  in  the  original  bill,  and  of  that  no  complaint  is 
made,  but  dismissed  the  cross-bill  filed  by  H.  F.  Temple,  and 
he  appeals  to  this  court. 

He  urges  that  the  court  below  erred  in  refusing  to  allot  to 
him,  on  partition,  one-half  of  the  unsold  portion  of  the  four- 
teen lots  he  claims  that  his  father  and  Mrs.  Johnson  were  to 
receive  for  the  payment  of  the  judgment,  except  lot  30,  and 
in  not  decreeing  to  him  one-half  of  the  money  received  by 
Margaret  on  sales  of  a  part  of  them  before  the  suit  was 
brought.  Such  a  decree  is  resisted  on  the  ground  that  no 
such  contract  was  ever  made,  but  if  such  an  agreement  is 
proved,  then  the  Statute  of  Frauds  was  set  up  and  is  relied 
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upon,  and  that  it  would  be  inequitable  and  unjust  to  enforce 
the  performance  of  such  an  agreement. 

There  could  be  no  pretense  in  this  case  that  there  was  any 
memorandum  or  note  of  the  agreement,  in  writing,  signed  by 
Mrs.  Martin  or  by  any  person  by  her  authorized ;  nor  is  it 
claimed  that  Temple  or  appellant  ever  took  possession  under 
the  agreement,  or  made  lasting  and  valuable  improvements 
on  the  property.  It  is  only  claimed  that  the  purchase  money 
was  paid  in  full.  Hence,  the  statute  has  not  been  observed, 
nor  has  anything  been  done  to  take  the  case  out  of  the 
statute. 

It  has  been  repeatedly  held  by  this  court  that  in  case  of  a 
parol  purchase  of  lands,  where  the  purchase  money  has  been 
paid,  possession  surrendered  to  the  purchaser,  and  he  enters 
under  the  contract,  and  has  made  lasting  and  Valuable  im- 
provements, a  specific  performance  will  be  enforced.  Mason 
v.  Bair,  33  111.  195;  Keys  v.  Test,  ib.  316.  And  in  the  case 
of  Fitzsimmons  v.  Allen,  39  111.  440,  it  was  held  that  the  pay- 
ment in  full  of  the  purchase  money,  and  the  possession  of 
the  property  purchased,  took  the  case  out  of  the  Statute  of 
Frauds.  This  is  the  greatest  relaxation  of  the  requirements 
of  the  statute  that  has  been  made  by  this  court,  nor  do  we 
incline  to  go  any  farther  in  that  direction. 

Whilst  the  decisions  of  the  various  courts  are  not  entirely 
uniform,  the  general  rule  seems  to  be  as  stated  by  Story,  in 
his  work  on  Equitable  Jurisprudence,  section  761,  that  the 
general  ground  upon  which  courts  proceed  to  execute  parol 
contracts  for  part  performance,  as  the  governing  rule,  is, 
"  that  nothing  is  to  be  considered  as  a  part  performance 
which  does  not  put  the  party  into  a  situation  which  is  a 
fraud  upon  him,  unless  the  agreement  is  fully  performed;" 
and  he  says  that,  although  formerly  a  payment  of  the  pur- 
chase money  was  considered  a  sufficient  part  performance  to 
take  the  case  out  of  the  statute,  the  rule  is  now  otherwise 
settled,  and  in  this  he  is  fully  sustained  by  the  adjudged 
cases,  both  in  the  British  and  American  courts. 
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Then,  even  if  the  contract  claimed  in  this  case  was  made, 
still  there  is  no  pretense  that  anything  more  was  done  than 
the  payment  of  the  purchase  money.  Temple  did  not  enter 
into  possession  under  the  agreement,  nor  did  he  make  any 
improvements  on  the  lands.  No  act  was  done  in  carrying- 
out  the  agreement  that  amounted  to,  or  operated  as,  a  fraud 
upon  Temple  or  appellant,  beyond  receiving  the  benefit  of 
the  purchase  money,  and  we  have  seen  that  is  not  held  to  be 
such  a  fraud  as  to  take  the  case  out  of  the  operation  of  the 
statute.  We  can  see  nothing  in  the  evidence  to  prevent  the 
statute  from  being  successfully  interposed  as  a  bar  to  the 
relief  sought. 

Nor  did  Margaret,  by  making  the  deed  to  James  B.  John- 
son and  appellant,  refer  to  or  recognize  the  agreement.  She, 
it  is  true,  expresses  a  part  of  the  consideration  to  have  been 
for  assistance  rendered  and  money  advanced  in  settling  a 
judgment.  She  does  not  allude,  even,  to  the  agreement  claimed 
to  have  been  made.  She  does  not  say  that  she  had  sold  even 
that  or  any  other  lot  by  a  prior  agreement.  In  reading  the 
deed,  a  person  would  naturally  suppose  that  the  conveyance 
was  a  full  satisfaction  of  the  claim,  as  she  does  not  say  it  was 
in  part  satisfaction,  or  that  a  part  of  the  claim  for  assistance 
and  the  money  advanced  was  the  consideration.  This  state- 
ment in  the  deed  falls  far  short  of  a  recognition  of  the  parol 
agreement  contended  for  by  appellant. 

Again,  even  if  the  Statute  of  Frauds  had  not  been  set  up 
and  relied  upon,  we  regard  the  proof  as  insufficient  to  estab- 
lish the  contract.  There  is  no  doubt  that  Margaret  consented 
to  sell,  and  authorized  Temple  to  sell,  the  fourteen  lots,  for 
money  to  pay  the  judgment,  and  that  she  approved  of  such  a 
sale  to  Mulvy,  when  it  was  supposed  he  had  become  a  pur- 
chaser ;  but  the  arrangement  that  was  finally  carried  out,  was 
proposed  and  entered  into  months  afterwards,  and  Margaret 
and  James  B.  both  positively  deny  that  Temple  was  to  have 
the  same  that  Mulvy  was  to  get,  and  that  he  was  to  be  reim- 
bursed by  other  lots  in  the  same  sub-division.  On  the  other 
2— 71st  III. 
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hand,  Temple  swears  that  it  was  spoken  of  and  assented  to, 
at  the  time,  that  he  and  his  mother-in-law  should,  if  they 
paid  the  judgment,  receive  the  fourteen  lots,  instead  of  Mulvy, 
and,  in  most  of  his  testimony,  he  is  corroborated  by  that  of 
his  wife,  but  she  does  not  swear  that  she  heard  such  an  agree- 
ment made,  nor  does  she  state  that  Margaret  ever  told  her 
that  such  was  the  agreement,  but  even  if  she  had,  we  regard 
the  evidence  of  the  defense  as  more  satisfactory,  for  various 
reasons,  but  especially  as  Temple  did  not  state  the  agreement 
on  his  first  or  second  examination.  This  greatly  impairs  the 
weight  of  his  evidence. 

It  appears  that  Temple  has  received  $8100  on  the  sale  of 
the  six  lots  pledged  to  Bayland,  and  appellant  an  undivided 
half  of  lot  30  to  reimburse  him  for  advancing,  at  most,  $1600, 
a  short  time  only  before  he  was  thus  reimbursed.  He,  at 
least,  can  not  say  that  he  did  not  receive  a  liberal  compensa- 
tion for  the  use  of  his  money.  We  are  not  prepared  to  hold 
that  it  would  be  equitable  to  decree  a  conveyance  of  any  more 
of  the  lots,  or  any  further  compensation,  even  if  the  contract 
had  been  satisfactorily  proved,  and  a  sufficient  part  perform- 
ance shown  to  obviate  the  bar  of  the  statute.  If  not  oppres- 
sion to  do  so,  it  would  be  hard  and  unreasonable,  when  such 
large  gains  had  been  made  out  of  the  transaction  by  Temple 
and  appellant. 

A  careful  consideration  of  the  entire  record  fails  to  dis- 
close any  error  for  which  the  decree  should  be  reversed,  and 
it  must  be  affirmed. 

Decree  affirmed. 
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Joseph  D.  Keejst 

v. 
Seymour  Potter. 

Pleadings — admission  by,  in  replevin.  In  replevin  for  the  wrongful 
taking  and  detention  of  personal  property,  if  the  defendant  pleads  only- 
property  in  third  persons,  the  taking  and  detention  of  the  property  will 
be  admitted. 

Appeal  from  the  Circuit  Court  of  Kendall  county ;  the 
Hon.   Silvanus  Wilcox,  Judge,  presiding. 

This  was  an  action  of  replevin,  by  Seymour  Potter  against 
Joseph  D.  Kern,  for  1800  pounds  of  wool.  The  plaintiff  re- 
covered judgment  for  the  property,  and  costs. 

•  Messrs.  Eldridge  &  Lewis,  for  the  appellant. 

Mr.  T.  Lyle  Dickey,  for  the  appellee. 

Per  Curiam:  This  case  was  tried  upon  issues  formed  on 
a  count  in  replevin  for  the  wrongful  taking  and  detention  of 
a  quantity  of  wool.  There  was  no  plea  of  non  cepit,  but  pleas 
of  property  in  third  persons,  on  which  issue  was  taken.  As 
the  pleadings  stood,  the  taking  and  detention  of  the  property 
were  admitted.  The  evidence  upon  the  issues  of  fact  was 
conflicting,  and  was  for  the  jury  to  pass  upon.  It  is  not  such 
a  case  as  will  warrant  this  court  in  interfering  with  the  ver- 
dict of  the  jury,  and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 
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Gunner  Anderson 

v. 

John  Warne. 

1.  Fraud  and  circumvention — payee  of  note  must  participate.  Al- 
though the  execution  of  a  promissory  note  may  be  procured  as  to  a  surety 
by  the  fraud  of  the  principal  maker,  if  the  payee  is  an  innocent  party, 
and  has  no  knowledge  of  the  facts,  and  is  not  privy  to  the  fraud,  this 
will  afford  no  defense  against  the  note. 

2.  Negligence — where  one  of  two  innocent  parties  must  suffer  loss,  it 
must  be  borne  by  the  one  guilty  of  negligence.  The  rule  of  law  is,  where  one 
of  two  persons  must  suffer  loss,  he  who  by  his  negligent  conduct  made  it 
possible  for  the  loss  to  occur,  must  bear  it.  It  is  the  duty  of  a  party  sign- 
ing a  promissory  note,  to  use  reasonable  and  ordinary  precaution  to  avoid 
imposition,  and  if  he  does  not,  an  innocent  party  should  not  suffer  loss 
for  his  want  of  care. 

Appeal  from  the  Circuit  Court  of  Kane  county ;  the 
Hon.  Silvanus  Wilcox,  Judge,  presiding. 

This  was  an  action,  brought  by  John  Warne  against  Gun- 
ner Anderson  and  one  Paul  Brusher,  before  a  justice  of  the 
peace,  and  taken  by  appeal  to  the  circuit  court.  There  was 
no  service  on  Brusher,  the  principal  in  the  note.  The  opin- 
ion of  the  court  states  the  material  facts  of  the  case. 

Messrs.  Mayborne  &  Brown,  for  the  appellant. 

Mr.  A.  M.  Herrington,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  ouinion  of  the  Court: 

J. 

The  note  which  is  the  foundation  of  this  action  was  made 
by  plaintiff  in  error  and  Paul  Brusher,  and  by  its  terms  was 
payable  to  defendant  in  error.  It  is  sought  to  avoid  the 
payment,  on  the  ground  the  note  was  obtained  by  fraud  and 
circumvention.  This  defense  can  not  be  maintained.  The 
wrongful  conduct  shown  was  between  the  makers,  and  was 
not  participated  in  by  the  payee.     He  was  guilty  of  no  fraud- 
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ulent  practices  whatever.  Brusher  applied  to  him  for  the 
loan  of  $100,  and  proposed  to  give  Gunner  Anderson  as  secu- 
rity. At  first  the  proposition  was  declined,  but  on  further 
entreaty  it  was  agreed  he  would  give  Brusher  $96  for  his 
note  for  $100,  payable  in  ninety  days,  with  Anderson  as  se- 
curity. The  note  was  procured,  and  the  money  paid  over  to 
Brusher.  The  payee  had  no  reason  to  suspect  it  was  not  a 
fair  transaction.  There  was  nothing  in  the  circumstances 
even  to  excite  suspicion  in  the  mind  of  any  one,  however  care- 
ful. He  had  seen  Brusher  but  a  few  days  before,  at  Ander- 
son's house,  when  Anderson  had  spoken  of  him  as  his  friend, 
and  inquired  if  he  did  not  recollect  him.  Defendant  in  error 
had  had  frequent  small  business  transactions  with  Brusher, 
and  there  was  nothing  unusual  in  offering  to  sell  the  note  in 
controversy. 

It  is  claimed,  plaintiff  in  error  was  deceived  into  signing 
the  note  ;  that  Brusher  represented  to  him  it  was  an  "identity 
paper,"  to  enable  him  to  procure  his  bounty  money  from  de- 
fendant in  error. 

It  is  difficult  to  reconcile  this  theory  of  defense  with  good 
faith.  Plaintiff  in  error  knew  Warne  and  Brusher  were  per- 
sonally acquainted,  and  had  previously  had  business  transac- 
tions together.  How  he  could  have  been  deceived  by  the 
pretense  that  Brusher  wanted  an  "identity  paper,"  to  present 
to  a  man  with  whom  he  was  well  acquainted,  is  not  explained 
by  any  evidence.  But  if  it  be  conceded  Brusher  was  guilty 
of  fraudulent  practices  in  procuring  the  execution  of  the  note, 
and  that  he  obtained  its  execution  under  the  belief  it  was  an 
"identity  paper,"  this  fact  would  not  change  the  decision. 
There  was  no  fraud  on  the  part  of  the  payee,  and  his  rights 
can  not  be  affected  by  any  fraud  practiced  between  the  makers 
of  the  note.  The  statute  only  renders  the  note  void  when 
the  payee  commits,  procures,  or  has  knowledge  of  the  fraud 
before  he  receives  the  instrument.  He  must  have  participa- 
ted in  the  wrongful  conduct.  Where  the  payee  is  free  from 
all  fraud  or  participation  in  procuring  the  execution  of  the 
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Mr.  Justice  McAllister,  dissenting. 

instrument,  he  can  not  be  held  responsible  for  the  wrong  in- 
flicted, but  it  is  otherwise  when  he  is,  by  any  means,  a  party 
to  it.  Easter  v.  Minard,  26  111.  494  ;  Young  v.  Ward,  21 
111.  223. 

The  evidence  shows,  plaintiff  in  error  was  himself  guilty 
of  negligence,  and  hence  must  bear  the  consequences  result- 
ing from  his  conduct.  The  rule  of  law  is,  where  one  of  two 
persons  must  suffer  loss,  he  who  by  his  negligent  conduct 
made  it  possible  for  the  loss  to  occur  must  bear  it.  It  is  his 
duty  to  use  reasonable  and  ordinary  precaution  to  avoid  im- 
position, for  it  is  against  reason  that  a  party  who  stands  fair 
should  suffer  for  the  negligent  conduct  of  another.  Leach  v. 
Nichols,  55  111.  273  ;  Harvey  v.  Smith,  55  111.  224  ;  Taylor  v. 
Atchison,  54  111.  196  ;  Mead  v.  Munson,  60  111.  50. 

The  note  was  written  in  English,  and  plaintiff  in  error 
claims  that  neither  he  nor  his  wife,  who  were  the  only  per- 
sons present  except  Brusher,  could  read  it.  The  proof  shows 
his  daughter,  who  was  a  member  of  his  family,  could  read 
English.  She  was  temporarily  absent,  only  a  half  mile  dis- 
tant. He  ought  to  have  awaited  her  return,  which  would 
have  been  but  a  short  time,  and  had  the  instrument  read 
before  he  signed  it,  and  it  was  negligence  not  to  do  so. 

The  instructions  given  for  defendant  in  error  were  sub- 
stantially correct,  and  were  such  as  the  nature  of  the  case 
required.  Those  refused  stated  the  law  differently  from  what 
we  hold  it  to  be,  and  for  that  reason  were  properly  refused. 

No  error  appearing  in  the  record,  the  judgment  is  affirmed. 

Judgment  affirmed. 

Mr.  Justice  McAllister  :  I  concur  in  the  opinion  of  the 
majority  of  the  court,  so  far  as  the  decision  goes  upon  the 
ground  of  negligence  in  the  maker,  but  hold  that  if  a  person 
obtain  the  execution  of  a  note  by  fraud  and  circumvention  in 
such  execution,  the  circumstance  that  the  name  of  another 
person  is  inserted  as  payee,  who  did  not  participate  in  the 
fraud,  does  not  deprive  the  maker  of  the  right  to  set  up  the 
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fraud  and  circumvention  as  against  such  payee.  Any  instru- 
ment obtained  by  fraud  and  circumvention  in  the  execution, 
without  negligence  on  the  part  of  the  maker  of  it,  is  void  at 
common  law,  whenever  or  howsoever  the  question  may  arise, 
and  I  think  our  statute  subjects  negotiable  instruments  to 
the  same  rule. 

Mr.  Justice  Sheldon  :    I  concur  with  Mr.  Justice  Mc- 
Allister. 


Elisha  G.  Jester 

v. 

William  Cjprse  et  al. 

Contribution — property  taken  by  one  surety  as  indemnity.  In  this 
case,  one  of  two  sureties,  after  payment  of  the  debt,  commenced  suit  at 
law  against  his  co-surety,  for  contribution,. and  the  latter  filed  his  bill  in 
equity  to  enjoin  the  same,  to  compel  the  plaintiff  at  law  to  account  for 
and  apply  upon  the  debt  certain  property  which  the  principal  debtor  had 
placed  in  his  bauds  as  an  indemnity.  It  appeared  that  part  of  the  prop- 
erty had  been  taken  on  a  debt  due  from  the  principal,  and  not  as  security, 
and  that  the  other  property  was  incumbered  by  a  mortgage  exceeding  its 
value:  Held,  that  the  bill  was  properly  dismissed. 

Appeal  from  the  Circuit  Court  of  Bureau  county;  the 
Hon.  E.  S.  Leland,  Judge,  presiding. 

Mr.  Milton  T.  Peters,  and  Messrs.  Eckels  &  Kyle,  for 
the  appellant. 

Mr.  J.  I.  Taylor,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

Elisha  G.  Jester  and  John  G.  Bubach,  being  co-sureties 
for  one  Wm.  Carse,  upon  certain  promissory  notes,  executed 
by  the  parties  to  the  trustees  of  schools  of  a  certain  township 
in   Bureau    county,  a  judgment   upon  the  notes  was  recov- 
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ered  by  the  school  trustees,  against  Jester  and  Bubach,  for  the 
sum  of  |633.84,  and  the  land  of  the  latter  was  sold  for  the 
satisfaction  of  the  judgment.  Bubach  afterward  commenced 
a  suit  against  Jester  for  contribution. 

This  was  a  bill  in  chancery,  brought  by  Jester,  against 
Bubach,  to  enjoin  the  prosecution  of  such  suit  at  law,  and  to 
require  Bubach  to  account  for  and  apply  upon  the  indebted- 
ness certain  property,  which  the  bill  alleged  had  been  placed 
by  Carse,  the  principal,  in  the  hands  of  Bubach,  for  the  pur- 
pose of  security  and  indemnity  against  the  said  notes,  and 
that  the  property  was  of  value  sufficient  for  the  payment  of 
the  notes. 

The  property  consisted  of  a  piano  and  two  certain  town 
lots. 

The  court  below,  upon  final  hearing,  found  that  the  allega- 
tions in  the  bill  had  not  been  proved  by  a  preponderance  of 
the  evidence,  and  dismissed  the  bill. 

The  complainant  has  appealed. 

As  respects  the  piano,  there  is,  in  the  record,  the  positive 
testimony  of  three  witnesses,  that  it  was  sold  by  Carse  to 
Bubach  for  $240,  and  that  the  price  was  credited  upon  a  note 
held  by  the  latter  against  the  former.  Another  witness  also 
testifies  she  knows  Carse  sold  the  piano  to  Bubach.  True, 
two  of  these  witnesses  are  Carse  and  Bubach,  and  there  is  the 
circumstance  of  relationship  to  be  considered  as  affecting  the 
credibility  of  all  these  witnesses. 

As  to  the  two  lots,  it  appears  from  the  testimony  that,  at  the 
time  of  their  conveyance  by  Carse  to  Bubach,  they,  together 
with  the  homestead  of  Carse,  were  incumbered  by  two  mort- 
gages which  had  sometime  previously  been  executed  by  Carse. 
The  mortgages  were  subsequently  assigned  to  one  Mrs.  Phelps, 
a  daughter  of  Carse,  which  she  foreclosed,  obtaining  a  decree 
for  a  strict  foreclosure,  for  the  sum  of  $7984,  whereby  Bu- 
bach was  divested  of  whatever  title  had  been  conveyed  to 
him.  Mrs.  Phelps  afterward  conveyed  the  homestead  part 
of  the  mortgaged  property  for  $4475.     Crediting  the  decree 
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with  the  amount  of  this  sal^,  would  leave  a  balance  of 
$3508.50,  represented  by  the  two  lots.  The  lots  appear  to 
have  been  worth  about  $250  each. 

It  is  impossible  to  say,  under  the  testimony,  that  there  was 
any  margin  of  value  whatever  in  these  lots  after  paying  off 
the  incumbrances  which  existed  against  them  at  the  time  they 
were  deeded  to  Bubach. 

This  should  sufficiently  dispose  of  the  case  as  to  the  lots. 

With  regard  to  the  piano,  there  was  conflicting  testimony  as 
to  its  value,  and  as  to  any  bona  fide  sale  of  it  by  Carse  to 
Bubach.  But  after  a  full  consideration  of  the  testimony, 
and  all  the  suspicious  circumstances  in  the  case  to  affect  it, 
and  weighing  all  the  evidence  in  the  case,  we  do  not  find 
sufficient  reason  to  reverse  the  finding  of  the  court  below  that 
there  was  not  a  preponderance  of  evidence  in  support  of  the 
case  made  by  the  bill. 

Decree  affirmed. 


Daniel  C.  Joslyn 

v. 

Russell  Dickeeson  et  al. 

1.  Injunction — damages  on  dissolution.  Upon  the  dissolution  of  an 
injunction  enjoining  the  collection  of  a  judgment  at  la^T,  the  court  is  in 
no  event  authorized  to  assess  damages  beyond  ten  per  cent  on  the  amount 
enjoined.  It  has  no  power  to  include  the  amount  of  the  judgment  in  the 
damages  assessed.    A  reasonable  attorney's  fee  may  also  be  included. 

2.  Court  op  Common  Pleas  of  Elgin — no  jurisdiction  oeyond  the  city. 
The  Court  of  Common  Pleas  of  the  City  of  Elgin  has  no  jurisdiction 
beyond  the  limits  of  the  city  of  Elgin,  and  an  injunction  restraining  the 
collection  of  a  judgment  of  a  justice  of  the  peace,  recovered  beyond  the 
limits  of  the  city,  is  a  nullity. 

Writ  of  Error  to  the  Court  of  Common  Pleas  of  the 
City  of  Elgin;  the  Hon.  Richard  G.  Montony,  Judge,  pre- 
siding. 
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Mr.  John  G.  Kribs,  for  th*  plaintiff  in  error. 

Messrs.  Botsford,  Barry  &  Lovell,  for  the  defendants 
in  error. 

Mr.  Justice  Schokfield  delivered  the  opinion  of  the 
Court : 

This  was  a  bill  in  chancery,  by  the  plaintiff  in  error  against 
the  defendants  in  error,  in  the  Court  of  Common  Pleas  of  the 
City  of  Elgin,  in  Kane  county,  to  enjoin  the  collection  of  a 
certain  judgment  rendered  by  a  justice  of  the  peace  in 
McHenry  county.  A  preliminary  injunction  having  been 
granted,  upon  plea  in  abatement  to  the  jurisdiction  of  the 
court,  the  court  below  dissolved  the  injunction,  dismissed  the 
bill  and  decreed  that  the  complainant  pay  the  defendants,  as 
damages,  the  amount  of  the  judgment  enjoined,  and  interest 
thereon,  being  in  all  the  sum  of  $34.02,  and  also  $25  for 
attorney's  fees,  within  thirty  days,  and  that  in  default  thereof, 
execution  issue. 

It  was  clearly  erroneous  to  decree  the  payment  of  the  judg- 
ment and  interest  as  damages. 

The  court  below  had  no  jurisdiction  beyond  the  limits  of 
the  city  of  Elgin.  People  v.  Evans,  18  111.  362;  Holmes  v. 
Fihlenburg,  54  id.  203 ;  People  ex  rel.  Murphy  v.  The  Auditor, 
67  id.  333, 

The  writ  of  injunction  was,  therefore,  a  nullity,  imposing 
no  restrictions  whatever  upon  the  collection  of  the  judgment, 
and  it  was  improper  for  the  court  to  direct  the  payment  of 
damages,  as  if  its  collection  had,  in  fact,  been  enjoined  by 
competent  authority. 

In  no  event  is  a  court,  upon  the  dissolution  of  an  injunc- 
tion enjoining  the  collection  of  a  judgment  at  law,  authorized 
to  assess  damages  beyond  ten  per  cent  on  the  amount  released. 
1  Gross,  459,  §  11;  Roberts  v.  Fahs,  36  111.  268. 

We,  however,  see  no  objection  to  the  allowance  of  the  attor- 
ney's fee.     The  complainant  had,  by  his  improper  attempt  to 
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enjoin  the  judgment,  made  it  necessary  for  the  defendants  to 
employ  counsel,  and  it  is  proper  that  he  should  be  required 
to  pay  the  expense  so  incurred. 

The  decree  of  the  court  below  is  reversed,  so  far  as  it  di- 
rects the  payment  of  the  judgment  and  interest  as  damages, 
and  is  in  all  other  respects  affirmed. 

Each  party  is  required  to  pay  one-half  the  costs  incurred 
in  this  court. 

Decree  reversed  in  part. 


Epheaim  S.  Swishstey  et  al. 

v. 

James  W.  Beakd  et  al. 

1.  Injunction — to  restrain  the  collection  of  taxes.  A  bill  in  equity  to 
restrain  the  collection  of  taxes  is  not  looked  upon  with  favor  by  courts  of 
chancery,  and  it  may  be  laid  down  as  the  settled  rule  of  this  court,  that 
a  court  of  equity  will  not  take  jurisdiction,  except  in  certain  specified 
cases. 

2.  A  court  of  equity  will  not  interfere  to  restrain  the  collection  of  a 
tax,  except  where  the  tax  is  unauthorized  by  law,  or  where  it  is  assessed 
upon  property  not  subject  to  taxation,  and  even  in  such  cases,  it  will  not 
take  jurisdiction  except  under  special  circumstances  showing  that  the 
collection  of  the  tax  will  be  likely  to  produce  irreparable  injury,  or  cause 
a  multiplicity  of  suits.  When  levied  by  officers  or  persons  authorized  by 
law  to  levy  the  same,  the  collection  of  the  tax  will  not  be  restrained  on 
the  ground  of  irregularities  and  informalities  in  its  levy  or  collection; 
but  if  the  levy  shows  on  its  face  that  it  was  made  for  an  unauthorized 
purpose,  or  for  fraudulent  purposes,  it  has  been  held  that  a  court  of  equity 
may  stay  its  collection  by  injunction. 

3.  Taxes — interest  on  back  taxes.  The  statute  providing  for  the  exten- 
sion and  addition  of  uncollected  back  taxes  to  those  of  the  current  year, 
authorizes  the  extending  of  interest  on  such  back  taxes,  but  fails  to  state 
the  rate  of  interest.  Under  this  statute,  the  county  clerk  is  not  warranted 
in  computing  the  interest  at  ten  per  cent;  it  should  be  computed  at  six 
per  cent. 

4.  The  fact  that  the  county  clerk  has  computed  ten  instead  of  six  per 
cent  interest  on  back  taxes,  will  not  justify  a  court  of  equity  in  enjoining 
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the  collection  of  the  whole  tax.  A  part}r  seeking  to  enjoin  on  this  ground 
must  show  in  his  bill  that  he  has  tendered  all  of  the  levy  except  such 
unauthorized  interest,  and  offered  to  pay  all  except  that,  under  the  prin- 
ciple, he  who  seeks  equity  must  do  equity. 

5.  Chanceky  practice — dismissing  bill  on  motion.  According  to  the 
correct  chancery  practice,  a  demurrer  should  be  filed  when  it  is  sought 
to  have  the  bill  dismissed;  but  where  a  motion  to  dismiss  is  treated  as  a 
demurrer,  and  the  bill  dismissed,  it  will  be  so  treated  in  this  court. 

Appeal  from  the  Circuit  Court  of  Warren  county;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding.   . 

This  was  a  bill  in  chancery,  by  Ephraim  S.  Swinney,  Hiram 
T.  Morey,  Vinton  G.  Harbaugh,  Isaac  M.  Kirkpatrick  and 
Alexander  G.  Kirkpatrick,  against  James  W.  .Beard,  L.  N. 
Mitchell  and  Hiram  B,.  Golden,  collectors  of  different  towns 
in  Warren  county,  and  Daniel  D.  Parry,  treasurer  and  col- 
lector of  the  county,  to  enjoin  the  collection  of  taxes  on  cer- 
tain real  estate  which  was  described  in  the  bill.  On  motion 
of  defendants,  the  preliminary  injunction  was  dissolved  and 
the  bill  dismissed  for  want  of  equity.  To  reverse  this  final 
order,  the  complainants  appealed  to  this  court. 

Mr.  J.  M.  Kirkpatrick,  for  the  appellants 
Mr.  John"  J.  Glenn,  for  the  appellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  filed  by  appellants,  in  the  cir- 
cuit court  of  Warren  county,  against  appellees,  to  enjoin  the 
collection  of  certain  taxes  levied  for  the  year  1867,  in  War- 
ren county,  on  real  estate. 

It  is  alleged  in  the  bill  that  the  treasurer  and  ex  officio  col- 
lector of  Warren  county  applied  to  the  county  court  of  the 
county  on  the  loth  day  of  June,  1868,  for  judgment  against 
the  lands  of  appellants,  for  the  taxes  assessed  against  the 
same  for  the  year  1867,  at  which  time  appellants  appeared 
before  the  court  and  resisted  judgment  for  various  reasons, 
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and  that  the  court,  upon  hearing  the  objections,  refused  to 
render  judgment  against  the  lands;  that  the  board  of  super- 
visors, at  the  September  term,  1868,  illegally  ordered  the 
clerk  of  the  county  court  to  enter  the  lands  of  appellants  on 
the  collectors7  books  for  1868,  as  back  tax,  a  copy  of  which 
order  is  set  out  in  the  bill ;  that,  in  pursuance  of  the  order, 
the  county  clerk  did  add  the  tax  of  1867  to  that  of  1868, 
assessed  upon  appellants'  lands,  and  also  added  ten  per  cent 
interest  to  the  tax  of  1867;  that  the  tax  books  had  been 
placed  in  the  hands  of  the  collectors,  and  the  taxes  had  been 
demanded. 

The  bill  prayed  for  an  injunction,  which  was  granted  by 
the  master  in  chancery  of  Warren  county,  on  the  11th  day 
of  May,  1869.  Appellees  filed  a  demurrer  to  the  bill,  and,  at 
the  January  term,  1870,  of  the  circuit  court,  the  court  sus- 
tained the  demurrer  and  dismissed  the  bill. 

The  question  involved  in  this  case  is,  as  to  the  sufficiency 
of  appellants'  bill  of  complaint. 

A  bill  in  equity  to  restrain  the  collection  of  taxes  is  not 
looked  upon  with  favor  by  courts  of  chancery,  and  it  may  be 
laid  down  as  the  settled  rule  of  this  court,  that  a  court  of 
equity  will  not  take  jurisdiction  only  in  certain  specified 
cases. 

In  the  case  of  The  Town  of  Ottawa  v.  Walker,  21  111.  605, 
this  court  said  :  "Where  the  law  has  conferred  no  power  to 
levy  a  tax,  or  in  case  a  person  or  an  officer  not  authorized  by 
law  to  exercise  such  a  power,  shall  levy  a  tax,  or  where  the 
proper  persons  shall  make  the  levy  for  purposes  on  the  face 
of  the  levy  not  authorized,  or  for  fraudulent  purposes,  a  court 
of  equity  may  stay  its  collection  by  injunction." 

In  the  case  of  Merritt  v.  Farris,  22  111.  303,  this  language 
is  used  :  "Equity  will  not  restrain  a  tax  levied  by  officers, 
either  de  jure  or  de  facto,  where  the  power  to  levy  a  tax  is 
incident  to  their  office;  and  that  mere  irregularities  and  in- 
formalities in  its  levy  or  collection  will  not  be  inquired  into 
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by  a  court  of  equity  ;  but  that  parties  supposing  themselves 
aggrieved,  will  be  left  to  seek  their  remedy  at  law." 

In  the  case  of  Chi.,  Burlington  and  Quincy  R.  R.  Co.  v.  Frary, 
22  111.  34,  the  general  rule  was  held  to  be  that  a  court  of  equity 
would  not  interfere  to  restrain  the  collection  of  a  tax  except 
where  the  tax  itself  is  not  authorized  by  law,  or  where  it 
is   assessed  on  property  wThich    was  not  subject   to   taxation. 

At  a  later  date  the  court  laid  down  a  stricter  rule,  and,  in 
the  case  of  Cook  County  v.  Chicago,  Burlington  and  Quincy 
Railroad  Co.  35  111.  466,  in  disposing  of  a  question  similar  to 
the  one  presented  by  the  bill  in  this  case,  said:  "While  we 
consider  it  settled  that  a  court  of  equity  will  never  entertain 
a  bill  to  restrain  the  collection  of  a  tax,  excepting  in  cases 
where  the  tax  is  unauthorized  by  law,  or  where  it  is  assessed 
upon  property  not  subject  to  taxation,  this  court  has  never 
held  that  it  would  take  jurisdiction  in  such  excepted  cases 
without  special  circumstances  showing  that  the  collection  of 
the  tax  would  be  likely  to  produce  irreparable  injury  or  cause 
a  multiplicity  of  suits." 

Tested  by  the  rules  of  law  as  declared  in  the  cases  cited 
supra,  were  the  allegations  in  appellants'  bill  sufficient  to  give 
them  a  standing  in  a  court  of  equity?     We  think  not. 

There  is  no  allegation  in  the  bill  that  the  tax  of  1867  was 
unauthorized  by  law;  neither  is  it  charged  that  the  tax  was 
assessed  upon  property  not  subject  to  taxation,  one  of  which 
allegations  was  necessary  in  order  to  give  appellants  a  stand- 
ing in  a  court  of  equity. 

In  appellants'  bill  no  fault  is  found  with  the  original 
amount  of  the  tax  of  1867,  or  in  the  manner  in  which  it  was 
in  the  first  instance  assessed.  They  resisted  a  judgment  for 
this  tax  in  1868  against  their  lands,  for  various  reasons,  all 
of  which  had  occurred  after  the  assessment,  and  consisted  of 
irregularities  of  the  officers. 

It  is  insisted  by  appellants  that  the  board  of  supervisors 
only  had  authority  under  the  statute  to  order  the  tax  of  1867 
extended   and  added   to  the  tax  of  1868,  in  case  where  the 
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court  refused  to  enter  judgment  against  the  land  on  the 
ground  that  the  collectors  might  have  collected  the  taxes  by 
distress  and  sale  of  personal  property. 

This  may  be  true,  and  at  the  same  time  it  does  not  help 
appellants'  case,  because  there  is  no  allegation  in  the  bill 
upon  what  ground  the  county  court  refused  judgment. 

For  aught  that  appears  by  the  bill,  the  court  may  have 
refused  judgment  on  the  very  ground  that  appellants  admit 
would  authorize  and  justify  the  board  of  supervisors  in  order- 
ing the  county  clerk  to  add  the  tax  of  1867  to  that  of  1868. 

In  extending  this  tax  of  1867  to  that  of  1868,  the  county 
clerk  added  ten  per  cent  interest  to  the  amount  of  the  former, 
and  it  is  urged  that  this  was  erroneous. 

The  statute  provides  for  interest,  but  is  silent  as  to  the 
amount.  Six  per  cent  would  be  the  proper  per  cent  to  be 
added  to  the  tax,  and  we  do  not  think  the  county  clerk  was 
warranted  in  computing  the  interest  at  the  rate  of  ten  per 
cent. 

But,  on  account  of  this  irregular  act  of  the  county  clerk, 
did  that  justify  appellants  in  invoking  the  aid  of  a  court  of 
equity,  and  authorize  the  court  to  tie  up  the  collection  of  the 
whole  tax  ?  That  can  not  be  regarded  as  reasonable  or  equit- 
able. It  is  an  old  and  familiar  principle,  that  "He  who 
seeks  equity  must  do  equity." 

This  interest  objected  to  is  easily  separated  from  the  taxes, 
and  were  appellants  entitled  to  any  relief  in  a  court  of  equity, 
as  against  this  interest  irregularly  added  to  the  taxes,  the 
least  that  could  be  required  of  them  is  that  they  should 
allege  in  their  bill  that  they  had  offered  to  pay  all  the  rest  of 
the  tax,  and  were  still  ready  and  willing  so  to  do;  but  they 
show  no  willingness  to  do  this,  but  seek  to  prevent  the  col- 
lection of  the  whole  of  the  tax  of  1867.  If  every  irregu- 
larity in  the  assessment  and  collection  of  the  revenue  could 
be  taken  advantage  of  by  a  bill  in  equity,  enjoining  the  col- 
lectors from  proceeding  in  the  discharge  of  their  duty,  the 
most  disastrous  consequences  would  result  to  the  State,  the 
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entire  machinery  of  the  government  would  be  paralyzed,  and 
the  laws  of  the  land  could  not  be  enforced. 

It  is  also  claimed  by  appellants  that  the  court  erred  in  dis- 
missing the  bill,  on  motion  filed,  instead  of  a  demurrer.  It 
is  true,  correct  chancery  practice  requires  a  formal  demurrer 
to  be  filed,  but  the  motion  filed  in  the  cause  was  treated  by 
the  court  as  a  demurrer,  and  we  will  regard  it  as  such.  Viley 
v.  Thompson  et  al.  44  111.  10. 

The  decree  of  the  circuit  court  will  be  affirmed. 

Decree  affirmed. 


John  M.  Bryant  et  al. 

v. 

The  People  of  the  State  of  Illinois. 

1.  Writ  op  error — right  to  supersedeas.  While  the  constitution  se- 
cures to  all  persons  the  right  to  a  writ  of  error  in  all  civil  cases  where 
the  judgment  or  decree  is  final,  the  right  to  have  the  same  made  a  super- 
sedeas is  not  a  constitutional  right,  and  the  legislature  may  impose  terms 
upon  which  it  shall  be  granted. 

2.  Under  the  tenth  section  of  the  act  of  March  28,  1873,  relating  to 
the  collection  of  taxes,  a  party  prosecuting  a  writ  of  error  from  a  judg- 
ment against  his  real  estate  for  taxes,  must  deposit  the  amount  of  the 
judgment,  before  a  supersedeas  can  be  granted. 

3.  Injunction—; jurisdiction  of  Supreme  Court  to  grant.  The  Supreme 
Court  has  no  jurisdiction  to  grant  an  original  injunction  in  a  case,  and 
if  it  bad,  it  could  not  be  allowed  except  upon  bill  in  chancery.  It  could 
not  be  allowed  on  motion  in  a  suit  at  law. 

Writ  of  Error  to  the  County  Court  of  Cook  county;  the 
Hon.  M.  R.  M.  Wallace,  Judge,  presiding. 

This  was  an  application  for  judgment  against  certain  lands 
for  delinquent  taxes  due  the  city  of  Chicago.  The  county 
court  rendered  judgment,  and  refused  to  allow  appeals  there- 
from without  the  owners  depositing  the  amount  of  the  judg- 
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merit,  as   required   by  the  statute.     The  laud  owners  there- 
upon prosecuted  this  writ  of  error. 

Mr.  Edwaed  Roby,  for  the  appellants. 

Per  Curiam:  This  was  a  judgment  for  delinquent  taxes, 
against  the  lands  of  several  persons,  rendered  by  the  county 
court  of  Cook  county.  They  bring  the  record  and  file  it  in  this 
court,  and  ask  us  to  make  an  order  on  the  Cook  county  court 
to  allow  an  appeal,  and,  in  the  meantime,  to  grant  an  injunc- 
tion restraining  a  sale  of  the  lands  to  satisfy  the  judgment 
against  these  lands. 

If  this  is  to  be  considered  as  an  application  for  an  order 
for  a  supersedeas,  the  reply  is,  that  the  parties  have  not,  under 
the  tenth  section  of  the  act  of  the  28th  of  March,  1873  (Sess. 
Laws,  p.  42),  deposited  the  amount  of  the  judgment  for  taxes. 
That  is  the  condition  upon  which  a  supersedeas  can  alone  be 
granted  in  such  a  case,  under  that  act. 

In  an  application  at  the  present  term  for  a  supersedeas, 
we  held  that,  whilst  the  constitution  secured  to  all  persons 
the  right  to  a  writ  of  error  in  all  civil  cases  where  the  judg- 
ment or  decree  is  final,  the  right  to  have  such  a  writ  of  error 
made  a  supersedeas  is  not  a  constitutional  right,  and  the  leg- 
islature may  impose  terms  upon  which  it  shall  be  granted. 
To  have  such  a  writ  made  a  supersedeas,  is  not  required  bv 
the  constitution.  We,  in  that  case,  refused  to  make  the  writ 
of  error  a  supersedeas,  and  must  refuse  to  make  such  an  order 
in  this  case. 

As  to  the  application  for  an  injunction,  it  is  only  necessarv 
to  say  that  it  was  held  in  the  case  of  Campbell  v.  Campbell,  22 
111.  664,  that  this  court  has  no  jurisdiction  to  grant  an  origi- 
nal injunction  in  a  case.  That  case  is  conclusive  of  this 
application. 

Again,  there  is  no   bill  filed  in  this  case  upon  which  an 

injunction  could  be  issued.     It  was  a  proceeding  under  the 

statute,  in   form   at  law,  and   not  in  chancery.     It  would  be 

unheard  of  in  practice  to  grant  an  injunction  in  such  a  case 

3— 71st  III. 
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without   an   appropriate   bill   framed   for  the   purpose;  but, 
whilst  the  motion  asks  an  injunction,  it  is,  in  effect,  for  a 
supersedeas,  under  another  name. 
The  motion  is  denied. 

Motion  denied. 


James  E.  Tyler  et  al 


Ozias  Bailey. 

1.  Action — failure  of  consideration  —  counterfeit  land  warrants.  If  a 
person  purchases  land  warrants  which  prove  to  be  counterfeit,  and  he 
gives  notice  to,  and  offers  to  reijurn  the  same  to  his  vendor  in  a  reasonable 
time  after  he  discovers  them  to  be  counterfeit,  he  may  recover  the  price 
paid,  with  six  per  cent  interest  from  the  date  of  payment,  as  for  money 
paid  upon  a  consideration  which  has  failed. 

2.  Same — action  of  government  officials  does  not  affect  right  to  recover. 
The  fact  that  the  warrants  are  received  by  the  government  officials  as 
genuine,  in  the  entry  of  lands,  and  afterwards  by  issuing  patents  for  the 
land,  will  not  affect  the  purchaser's  right  of  recovery,  where  he  is  after- 
wards required  to  procure  other  warrants  in  their  place  upon  discovering 
that  they  were  counterfeit. 

8.  Measure  of  damages.  In  a  suit  to  recover  on  a  total  failure  of 
consideration,  the  measure  of  damages  is,  the  money  paid,  with  interest 
from  the  day  of  payment  to  the  time  of  recovery. 

4.  Warranty  of  genuineness  of  the  instrument  sold.  It  is  a  general, 
if  not  a  uniform,  rule  that  a  person  passing  bank  bills,  or  commer- 
cial paper,  or  making  sale  of  a  chose  in  action,  guarantees  or  warrants 
the  genuineness  of  the  instrument,  and  this,  whether  he  does  so  in  terms, 
or  is  silent  when  the  transfer  is  made. 

5.  If  a  person  sells  and  transfers  land  warrants,  the  law  will  imply  a 
warranty  that  they  are  genuine,  and  an  obligation  to  restore  the  purchase 
money  to  the  purchaser  when  it  is  ascertained  they  are  counterfeit  and 
an  offer  is  made  to  return  them  in  a  reasonable  time. 

6.  Patents — issued  on  counterfeit  warrants.  Where  patents  are  issued 
on  counterfeit  land  warrants,  if  the  government  has  not  the  right  to  with- 
draw the  same  and  cancel  the  entries,  it  has  the  right  to  file  a  bill  and 
have  them  canceled,  or  to  sue  the  patentee  who  made  the  entry,  and  re- 
cover the  price  of  the  land. 
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7.  Estoppel — by  receiving  paper  as  genuine.  If  individuals,  or  private 
corporations,  receive  spurious  paper  purporting  to  be  issued  by  them 
from  an  innocent  holder,  and  treat  it  as  genuine,  they  are  estopped  from 
afterwards  questioning  its  validity,  but  such  is  not  the  rule  with  govern, 
ment  officials,  who  have  no  power  to  waive  the  rights  of  the  government. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Henry  Booth,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  Ozias  Bailey, 
against  James  E.  Tyler  and  John  H.  Wren,  surviving  part- 
ners of  James  J.  Ullman,  deceased,  to  recover  the  price  of 
seven  pieces  of  Agricultural  College  scrip,  or  land  warrants, 
sold  by  Tyler,  Ullman  &  Co.,  to  the  plaintiff,  which  were 
claimed  to  be  counterfeit. 

Mr.  Frederic  Ullman,  for  the  appellants. 

Mr.  Consider  H.  Willett,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  suit  was  brought  to  recover  the  price  of  seven  land 
warrants,  which  it  is  claimed  were  counterfeit.  The  onlv 
controverted  question  of  fact,  related  to  the  purchase  of  the 
warrants  by  appellee  of  appellants.  It  is  urged  that  the  evi- 
dence failed  to  prove  that  appellee  purchased  this  scrip  or  land 
warrants,  but  having  purchased  a  number  of  such  warrants, 
the  following  year  after  this  purchase,  it  is  claimed  the  evi- 
dence is  not  sufficient  to  identify  the  scrip.  The  evidence  is 
sufficient  to  warrant  the  finding.  It  was  for  the  jury  to  say 
whether  those  purchased  and  those  offered  to  be  returned  were 
the  same,  and  whether  they  are  counterfeit.  And  we  think 
the  evidence  clearly  preponderates  in  favor  of  the  finding. 

An  examination  of  the  evidence  shows  that  appellants  were 
notified  that  the  scrip  had  been  pronounced  counterfeit  at  the 
General  Land  Office,  soon  after  it  was  made  known  to  appel- 
lee. And  he,  soon  after  the  scrip  came  back  from  Washing- 
ton City,  offered  to  return  it  to  appellants,  but  they  refused  to 
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receive  it  and  to  settle  the  matter.  Appellee  was  only  required 
to  give  the  notice  and  to  offer  to  return  the  scrip  in  a  reasonable 
time  after  he  discovered  that  it  was  counterfeit,  and  he  seems 
to  have  offered  to  do  so  at  quite  as  early  a  day  as  could  be 
reasonably  done.  He  says  the  offer  was  made  very  soon  after 
they  were  returned   to  him  by  the  officers  of  the  land  office. 

It  is  urged  that,  inasmuch  as  the  officers  of  the  land  office 
received  this  scrip  as  genuine,  when  they  were  used  in  the 
entry  of  lands,  and  no  objections  being  made  when  they  were 
returned  to  the  General  Land  Office  and  patents  were  issued, 
the  government  adopted  them  as  genuine,  and  had  no  power 
three  or  four  years  afterwards  to  declare  they  were  counter- 
feit, and  return  them  and  demand  other  scrip  in  their  place. 
And  that  appellee  was  not,  after  that  time,  bound  to  replace 
the  counterfeit  with  genuine  scrip,  nor  were  appellants  bound 
to  take  the  scrip  back  and  refund  the  money.  And  that  ap- 
pellee, in  purchasing  other  scrip,  acted  voluntarily,  and  did 
not,  thereby,  impose  any  liability  on  appellants. 

We  do  not  think  this  view  presents  the  relations  existing 
between  the  parties.  A  person  who  sells  personal  property 
is  always  understood  as  warranting  the  title.  And  as  a  gen- 
eral, if  not  a  uniform,  rule,  a  person  passing  bank  bills  or 
commercial  paper,  or  selling  a  chose  in  action,  is  understood 
and  held  as  guarantor  of  the  genuineness  of  the  instrument, 
and  this,  whether  he  does  so  in  terms,  or  is  silent  when 
the  transfer  is  made.  When  appellants  sold  and  delivered 
these  land  warrants,  there  was  an  implied  warranty  that 
they  were  genuine,  and  the  law  implied  an  obligation  to  re- 
store the  money  to  the  purchaser  when  it  was  ascertained  they 
were  counterfeit,  and  an  offer  was  made  to  return  them  in  a 
reasonable  time.  The  jury  found  they  were  spurious,  and 
an  offer  to  return  them  in  a  reasonable  time. 

Appellee  paid  his  money  to  appellants  for  genuine  scrip, 
and  they  delivered  to  him  seven-tenths  of  the  amount  pur- 
chased in  counterfeit  scrip.  Thus  the  consideration  failed  to 
that   extent,  and.  on  the  failure   of  consideration,  an   action 
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accrued  to  him  to  recover  back  the  money  paid  for  such 
scrip.  Whether  or  not  the  officers  of  the  General  Land 
Office  were  remiss  in  not  sooner  having  detected  the  fact  that 
the  scrip  was  spurious,  did  not  change  his  right  of  recovery. 
The  action  did  not  grow  out  of  the  rejection  of  the  warrants 
by  the  government,  or  their  return  to  appellee,  but  from  the 
fact  that  the  consideration  had  failed  for  which  he  had  paid 
his  money.  Had  they  been  genuine,  and  they  had  been  re- 
turned as  spurious,  all  will  concede  that  no  right  of  recovery 
would  have  accrued. 

As  to  the  action  by  the  officers  of  the  General  Land  Office 
in  requiring  the  warrants  to  be  replaced  by  others  which  were 
genuine,  it  is  sufficient  to  say  that  if  the  government  did  not 
have  the  right  to  withdraw  the  patents  and  cancel  the  entries, 
it  had  the  right  to  file  a  bill  and  have  them  canceled,  or  to 
have  sued  appellee  and  recovered  the  price  of  the  land.  He 
had  acquired  and  held  the  land  of  the  government,  for  which 
he  had  paid  no  consideration,  and  it  would  have  been  a  fraud 
on  the  government  to  have  held  the  lands  thus  acquired, 
without  paying  for  them,  even  if  he  could  have  held  the 
title. 

The  land  officers  were  not  authorized  to  receive  counterfeit 
college  scrip  in  payment  for  lands,  nor  were  they  authorized 
to  conclude  the  government  from  questioning  the  genuineness 
of  such  scrip  after  it  had  been  received  and  treated  as  genu- 
ine. Those  officers  did  not  issue  it,  and  should,  therefore, 
not  be  expected  to  detect  its  want  of  genuineness,  as  readily 
as  though  they  had  signed  and  issued  such  scrip.  They  are 
bound  by  the  law,  and  have  no  power  to  waive  the  rights  of 
the  government,  nor  to  bind  it  by  their  acts,  beyond  the  ex- 
tent of  the  power  conferred  for  that  purpose.  See  The  Peo- 
ple v.  Brown,  67  111.  435.  In  this  respect,  their  power  differs 
from  that  of  individuals  or  corporations.  There,  the  law  holds 
that  where  they  receive  spurious  paper,  purporting  to  have 
been  issued  by  them,  from  an  innocent  holder,  and  treat  it  as 
genuine,  they  are   held   to  be  estopped   from   questioning  its 
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validity.     But  such  is  not  the  rule  with  government  officials. 

In  a  suit  to  recover  on  a  total  failure  of  consideration,  the 
measure  of  damages  is,  the  money  paid,  with  interest  from 
the  day  of  its  payment  till  the  time  of  recovery.  This  is  be- 
lieved to  be  a  rule  without  exception.  In  fact,  we  do  not 
perceive  how  any  other  just  rule  could  be  adopted.  Appel- 
lee has  received  no  benefit  from  having  received  these  spu- 
rious warrants,  he  has  been  deprived  of  the  use  of  his  money, 
and  fair  dealing  would  require  that  he  should,  at  least,  recover 
it  back,  with  legal  interest.  It  then  follows  that  the  court 
below  did  not  err  in  telling  the  jury  that  the  measure  of  dam- 
ages was  the  price  paid,  with  legal  interest,  from  the  day  it 
was  paid. 

Perceiving  no  error  in  the  record,  the  judgment  of  the 
court  below  is  affirmed. 

Judgment  affirmed. 


The  Lake  Shore  and  Michigan  Southern  Ey.  Co. 

V. 

The  Pittsburg,   Ft.  Wayne  and  Chicago  Ry.  Co. 

1.  Limitation— seven  years'  possession  and  payment  of  taxes  on  railroad. 
If  a  railway  company  in  possession  of  a  railroad  and  its  appendages, 
under  a  deed  which  is  color  of  title,  acquired  in  good  faith,  pays  all  taxes 
legally  assessed  thereon  for  seven  successive  years  preceding  the  com- 
mencement of  a  suit  in  equity  to  divest  its  title  to  land  occupied  by  it  as 
a  right  of  way,  this  will  be  a  complete  defense. 

2.  Same — color  of  title  and  good  faith.  Even  if  a  deed  is  made  from  a 
mere  volunteer,  without  title,  it  will  still  be  good  color  of  title  under  the 
Limitation  laws,  and  the  presumption,  in  the  absence  of  proof  to  the  con- 
trary, is,  that  it  was  acquired  in  good  faith. 

3.  Description  of  land  in  a  deed.  A  conveyance  of  railroad  prop- 
erty purported  to  convey  "  all  and  singular  the  railroad  of  the  Pitts- 
burg, Fort  Wayne  and  Chicago  Kailway  Company,  including  the  right 
of  way  therefor,  the  road-bed  thereof,  the  superstructure  of  all  sorts 
thereon,  its  water  and  station  houses  and  shops,  and  the  lands  and  grounds 
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connected  therewith,  and  all  depots  and  buildings,  fixtures  and  structures 
of  whatever  nature,  and  the  lands  and  grounds  connected  therewith,  used 
or  provided  to  be  used  in  operating  said  road,  wherever  situated  :"  Held, 
that  the  description  was  good,  as  the  lands  intended  to  be  conveyed  might 
be  identified  and  distinguished  from  all  others;  and  that  parol  evidence 
was  admissible  to  identify  and  connect  the  land  with  the  description  in 
the  deed. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  William  W.  Fakwell,  Judge,  presiding. 

This  was  a  bill  in  chancery,  by  the  appellee  against  the 
appellant,  claiming  the  right  of  way  occupied  by  the  defend- 
ant over  a  tract  of  land,  and  charging  that  no  steps  had  been 
taken  to  condemn  the  same.  The  court  below  dissolved  the 
temporary  injunction,  and  dismissed  the  bill,  from  which  the 
complainant  appealed. 

Mr.  James  Mason,   Mr.  C.  D.  Roys,  and  Mr.  John  B. 

Niles,  for  the  appellant. 

Messrs.  Lawrence,  Winston,  Campbell  &  Lawrence, 
for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

The  decree  of  the  court  below  must  be  affirmed,  for  the 
reason  that,  in  our  opinion,  the  evidence  shows  appellee  was 
in  possession  of  the  property  in  controversy,  under  color  of 
title,  made  in  good  faith,  and  had  paid  all  taxes  legally  as- 
sessed thereon  for  seven  successive  years  preceding  the  com- 
mencement of  suit. 

The  deed  from  Lanier  and  others  to  appellee,  dated  March 
2,  1862,  purported  to  convey  "all  and  singular  the  railroad 
of  the  Pittsburg,  Fort  Wayne  and  Chicago  Railway  Company, 
including  the  right  of  way  therefor,  the  road-bed  thereof,  the 
superstructures  of  all  sorts  thereon,  its  water  and  station 
houses  and  shops,  and  the  lands  and  grounds  connected  there- 
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with,  and  all  depots  and  buildings,  fixtures  and  structures  of 
whatever  nature,  and  the  lands  and  grounds  connected  there- 
with, used  or  provided  to  be  used  in  operating  said  road, 
wherever  situated." 

Even  if  the  deed  from  Lanier  and  others  appears,  as  appel- 
lant claims,  to  be  from  mere  volunteers,  it  is  still  good  color 
of  title;  and  the  presumption,  in  the  absence  of  evidence  to 
the  contrary,  is,  that  it  was  acquired  in  good  faith.  McCagg 
v.  Heaeock  et  ah  34  111.  476  ;  Winstanley  v.  Meanham,  58  111. 
97  ;  Brooks  v.  Bruyn,  35  id.  392  ;  Morrison  v.  Norman,  47  id. 
477;  Hinkley  v.  Greene,  52  id.  223;  Barger  v.  Hobbs,  67  id. 
592  ;  Fritz  v.  Joiner,  54  id.  101. 

We  are  of  opinion  that  the  description  in  the  deed  is  such 
that  the  lands  intended  to  be  conveyed  may  be  identified  and 
distinguished  from  all  other  lands  ;  and  this  has  always  been 
held  to  be  a  sufficient  description  for  the  purpose  of  convey- 
ing title.  Williams  v.  Warren,  21  111.  550  ;  Bissett  v.  Bowman, 
54  id.  254. 

The  railroad  track  is,  itself,  a  fixed  monument.  The  21st 
section  of  the  charter  of  the  Pittsburg,  Fort  Wayne  and  Chi- 
cago Railway  Company  authorized  it  to  acquire  the  right  of 
way  one  hundred  feet  in  width  ;  and  the  evidence  shows  that 
company  was  in  possession  of  one  hundred  feet  in  width,  as 
right  of  way,  and  paid  taxes  thereon  from  1858  to  1862. 

Parol  evidence  was  admissible  to  identify  and  connect  the 
land  with  the  description  in  the  deed.  Bowman  v.  Wettig,  39 
111.  416.  And  this  being  resorted  to,  there  would  appear  to 
be  no  difficulty  in  determining  the  boundaries  and  location 
of  the  one  hundred  feet  of  right  of  way. 

We  forbear  the  expression  of  any  opinion  on  the  other 
questions  discussed  in  argument. 

Decree  affirmed. 
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Louis  Brizzolara  et  al. 

V. 

William  H.  Mosher  et  al. 

Contract — for  sale  of  real  estate  construed.  Where  a  contract  for  the 
sale  and  conveyance  of  real  estate,  by  a  general  warranty  deed,  provides 
for  an  abstract  to  be  furnished  the  purchaser  before  the  balance  of  the 
cash  payment  is  made,  and  concludes,  "should  the  title  to  the  property 
not  prove  good,  then  the  pa}rment  to  be  refunded,"  the  object  of  the  latter 
words  will  be  understood  to  avoid  disputes  about  the  title  while  being 
adjusted  by  the  vendor,  and  the  vendor  will  be  enabled  to  find  another 
purchaser  if  the  vendee  is  dissatisfied.  The  vendee,  in  such  a  case,  can 
not  claim  the  benefit  of  his  purchase,  and  refuse  to  make  his  payments. 

Writ  of  Error  to  the  Superior  Court  of  Cook  county. 

This  was  a  bill  in  chancery,  by  Louis  Brizzolara  and  Giu- 
seppe Botto,  against  William  H.  Mosher,  David  Cole,  and 
Charles  D.  Cole,  to  remove  a  cloud  from  the  title  to  certain 
real  estate.     The  facts  of  the  case  are  stated  in  the  opinion. 

Messrs.  Ward,  Stanford  &  Kohlsaat,  for  the  plaintiffs 
in  error. 

Mr.  W.  T.  Burgess,  for  the  defendants  in  error. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the 
Court : 

This  was  a  proceeding  on  the  equity  side  of  the  Superior 
Court  of  Cook  county,  by  bill,  to  remove  a  cloud  alleged  to 
have  been  placed  by  plaintiffs  in  error  on  the  title  to  certain 
lots  in  the  city  of  Chicago,  by  causing  to  be  recorded  a  certain 
contract  for  the  sale  thereof,  executed  by  D.  Cole  &  Son, 
claiming  to  be  the  agents  of  the  defendants  in  error  to  make 
such  contract. 

The  court  decreed  as  prayed.  To  reverse  this  decree  the 
record  is  brought  here  by  writ  of  error. 
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The  following  is  the  authority  given  by  defendants  in 
error : 

"We  hereby  authorize  D.  Cole  &  Son  to  act  as  agents  for 
the  sale  of  the  following  property,  viz:  Houses  and  lot  63x130, 
about,  to  alley,  535,  537  and  539  West  Madison  street,  renting 
for  $2,000  per  annum,  for  the  sum  of  $18,000  :  $8,663.68  cash, 
and  balance  assume  two  notes  of  $4,666.60  each,  at  8  per  cent, 
due  in  one  and  two  years,  from  March,  -72;  secured  by  trust 
deed  on  the  premises.  Abstract  of  title,  and  a  good  and  suffi- 
cient warranty  deed,  to  be  furnished  by  the  seller.  Commis- 
sion for  selling,  $225. 

"Louis  Brizzolara, 
"Guiseppe  Botto." 

Chicago,  July  8,  1872. 

And  this  is  the  contract  entered  into  with  plaintiffs  in 
error : 

"Chicago,  Sept  26, 1872. 

"Received  of  William  H.  Mosher  $200,  as  earnest  money, 
to  be  applied  toward  the  purchase  of  the  following  premises, 
known  as  numbers  535,  537  and  539  West  Madison  street : 
lot  being  63  by  136  feet  to  alley,  facing  south  on  Laflin  street, 
hereby  bargained  and  sold  to  the  said  William  H.  Mosher, 
for  the  price  of  $18,000  (dollars)  ;  $5,800  more  to  be  by  him 
paid  upon  the  delivery  of  a  good  and  sufficient  deed  for  the 
same,  within  thirty  days  from  date,  or  as  soon  as  abstract  of 
title  can  be  brought  down  ;  papers  to  be  dated  October  1, 
1872,  with  release  of  dower  after  title  has  been  examined  and 
found  good,  and  the  balance,  $6,000  in  one  year,  8  per  cent 
interest,  $6,000  in  two  years,  8  per  cent  interest,  to  be  secured 
by  trust  deed  on  the  premises.  Should  the  title  to  the  prop- 
erty not  prove  good,  then  the  payment  to  be  refunded. 

"Louis  Brizzolara, 
"Guppe.  Botto. 
"By  D.  Cole  &  Son,  Agents." 

It  will  be  perceived,  in  the  original  proposition  to  sell,  of 
the  date  of  July  8,  1872,  the  cash   payment  was  upwards  of 


IS 78.]  Brizzolara  et  al.  v.  Mosher  et  ah  43 

Opinion  of  the  Couri. 

eight  thousand  dollars  ($8,663.68),  and,  being  so  large,  a  pur- 
chaser could  not  be  found,  and  this  being  represented  to  de- 
fendants in  error,  the  terms  were  changed,  by  writing  on  the 
original  proposal  of  sale,  on  the  26th  of  September,  the  terms 
as  found  above.  The  only  question  is,  what  is  the  true  con- 
struction of  this  contract. 

By  the  first  proposal  of  July  8,  the  purchaser  was  to  as- 
sume the  two  notes,  of  $4,666.60  each,  secured  by  a  mortgage 
on  the  property,  due  in  two  years  from  March,  1872. 

The  complainants'  theory  is,  as  the  original  proposals  were 
changed,  in  which  an  outstanding  incumbrance  was  referred 
to,  which  the  purchaser  was  to  provide  for,  by  the  contract 
with  the  agents  complainants  were  to  provide  for  it.  They 
were  to  take  up  those  notes  as  they  matured,  the  purchaser  to 
rely  on  their  warranty  deed.  Complainants  nowhere  proposed 
to  convey  a  perfect  title,  but  to  make  a  deed  with  covenants 
of  general  warranty;  and  the  last  clause  of  the  contract  pro- 
vides, "should  the  title  to  the  property  not  prove  good,  then 
the  payment  to  be  refunded. "  The  object  of  this  clause  evi- 
dently is,  to  avoid  disputes  about  the  title,  and  while  it  is 
being  adjusted  the  purchaser  keeps  his  money  for  other  opera- 
tions. The  same  with  the  vendor  :  he  is  enabled  to  find 
another  purchaser  if  his  first  vendee  is  dissatisfied  with  the 
title.     Neither  party  can  embarrass  the  other. 

Complainants  tendered  a  general  warranty  deed,  and  de- 
manded payment,  which  was  refused,  and  they  then  tendered 
the  earnest  money,  which  plaintiffs  in  error  declined  to  accept. 

We  think  it  a  clear  case  for  the  complainants,  and  that  the 
Pv.perior  Court  rendered  a  proper  decree,  and  which  we  affirm. 

Decree  affirmed. 
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John  B.  Young 

v. 

Geoege  Browning. 

1.  Practice — affidavit  to  require  affidavit  of  merits  with  pleas.  Under 
the  thirty-sixth  section  of  the  Practice  Act  of  1872,  which  provides  that, 
if  the  plaintiff  in  a  certain  class  of  suits  shall  file  with. his  declaration  an 
affidavit,  showing  the  nature  of  his  demand,  etc.,  he  shall  be  entitled  to 
judgment,  as  in  case  of  default,  unless  the  defendant,  his  agent  or  attor- 
ney, shall  file  with  his  plea  an  affidavit  of  merits,  the  plaintiff  is  not 
required  to  file  his  own  affidavit,  to  be  entitled  to  the  benefit  of  the  sec- 
tion, but  all  he  is  required  to  file  is  an  affidavit. 

2.  Where  the  plaintiff  files  an  affidavit  with  his  declaration,  as  re- 
quired by  section  36  of  the  Practice  Act  of  1872,  if  the  defendant  files 
pleas  without  the  affidavit  required  of  him,  the  court  may  properly  strike 
them  from  the  files,  and  render  judgment  by  default. 

Appeal  from  the  Superior  Court  of  Cook  county. 

This  was  an  action  of  assumpsit,  by  George  Browning, 
against  John  B.  Young,  upon  a  bill  of  exchange  accepted  by 
the  defendant.  The  opinion  of  the  court  states  the  other 
necessary  facts. 

Mr.  A.  Garrison,  for  the  appellant. 

Messrs.  Hutchinson  &  Luff,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

It  is  urged  that  the  court  below  erred  in  rendering  judg- 
ment notwithstanding  the  unsworn  pleas  of  the  defendant. 
The  argument  is,  that  the  affidavit  filed  with  the  declaration 
is  not  that  of  the  plaintiffs  themselves,  and  was,  therefore, 
not  in  conformity  with  the  requirements  of  the  Practice  Act, 
and,  for  that  reason,  defendant  was  not  required  to  verify  his 
pleas  with  an  affidavit  of  merits. 

The  thirty-sixth  section  of  the  Practice  Act  (Laws  of  1872, 
p.  344),  provides  that,  if  the  plaintiff  in  any  suit  upon  a  con- 
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tract,  express  or  implied,  for  the  payment  of  money,  shall 
file  with  his  declaration  an  affidavit,  showing  the  nature  of 
his  demand  and  the  amount  due  him  from  the  defendant, 
after  allowing  to  the  defendant  all  his  just  credits,  deductions 
and  set-offs,  if  any,  he  shall  be  entitled  to  judgment,  as  in 
case  of  default,  unless  the  defendant,  or  his  agent  or  attor- 
ney, if  the  defendant  is  a  resident  of  the  county  in  which  the 
suit  is  brought,  shall  file  with  his  plea  an  affidavit,  stating 
that  he  verily  believes  he  has  a  good  defense  to  the  suit  on 
its  merits  to  the  whole  or  a  portion  of  the  plaintiffs  demand, 
and,  if  a  portion,  specifying  the  amount,  etc. 

It  will  be  seen  that  the  language  of  the  section  is,  that  if 
the  plaintiff  shall  file  an  affidavit  with  his  declaration.  It  is 
not,  that  if  he  shall  file  his  affidavit,  but  "  an  affidavit."  This 
language  is  so  clear  that  we  fail  to  see  how  the  slightest  doubt 
of  its  meaning  can  be  entertained.  We  can  see  no  room  for 
construction.  We  should  do  violence  to  the  language  of  the 
statute  if  we  were  to  hold  that  the  plaintiff  must  file  his  own 
affidavit  before  he  would  be  entitled  to  the  benefit  of  the 
statute.  It,  then,  follows  that  the  affidavit  conformed  to  the 
statute,  and  the  plaintiffs  were  entitled  to  a  judgment,  as  in 
case  of  default,  as  the  defendant  failed  to  file  the  affidavit 
required  by  the  statute,  with  his  pleas.  The  court  below  did 
right  in  striking  the  pleas  from  the  files  and  rendering  judg- 
ment as  it  did. 

Perceiving  no  error  in  the  record,  the  judgment  of  the 
court  below  must  be  affirmed. 

Judgment  affirmed. 
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Pulaski  Roberts  v.  Wilson  T.  Dunn. 
Pulaski  Roberts  et  al.  v.  Wilson  T.  Dunn. 

1.  Amendment  of  affidavit  in  attachment  to  show  the  proceeding  in  aid  of 
an  ordinary  suit.  Where  an  attachment  is  brought  in  aid  of  a  suit  at  law, 
but  is  docketed  separately,  there  is  no  error  in  allowing  an  amendment 
of  the  affidavit,  showing  the  attachment  to  be  in  aid  of  the  suit  at  law, 
and  thus  avoid  a  motion  to  dismiss  the  attachment  for  want  of  a  separate 
declaration  being  filed  therein  at  the  return  term. 

2.  Attachment — only  one  declaration  necessary  when  in  aid  of  a  prior 
suit.  Where  an  attachment  is  brought  in  aid  of  an  action  of  assumpsit,  there 
will  be  but  one  action  pending,  and  only  one  declaration  is  necessary, 
even  though  the  clerk  has  entered  the  attachment  on  the  docket  as  a  sepa- 
rate suit. 

3.  Fokthcoming  bond— property  held  under,  not  liable  to  second  levy. 
Where  property  is  attached,  and  the  defendant  gives  a  forthcoming  bond, 
and  thus  retains  its  possession,  it  will  be  regarded  as  in  the  custody  of 
the  law,  and  not  liable  to  levy  and  sale  on  other  process  against  the 
defendant. 

4.  Same — subsequent  levy  and  sale,  no  defense  to  action  for  not  delivering 
property.  Where  property  attached  and  retained  under  a  forthcoming 
bond  is  seized  on  execution  against  the  attachment  debtor,  he  should 
replevy  the  same,  so  as  to  be  able  to  perform  the  condition  of  his  bond, 
and  if  he  does  not,  an  action  lies  on  the  bond  for  the  non-delivery  of  the 
property. 

5.  Evidence — of  the  value  of  property.  The  price  realized  for  property 
at  sheriff's  sale  on  execution  is  not  conclusive  evidence  of  its  value,  but 
only  evidence  to  be  considered  in  connection  with  other  testimony  on  the 
question. 

The  first  of  these  cases  is  a  Writ  of  Error  to  the  Circuit 
Court  of  Rock  Island  county,  the  Hon.  George  W.  Pleas- 
ants, Judge,  presiding,  and  the  second  an  Appeal  from  the 
Circuit  Court  of  Mercer  county,  the  same  Judge  presiding. 

Messrs.  Bassett  &  Connell,  for  the  plaintiff  in  error  and 
appellants. 

Messrs.  Pepper  &  Wilson,  for  the  defendant  in  error  and 
appellee. 
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Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

A  short  history  of  the  litigation  between  the  parties  will 
be  necessary  to  a  clear  understanding  of  the  points  made  in 
these  cases,  which  have  been,  by  consent,  consolidated,  and 
are  to  be  heard  as  one  cause  in  this  court. 

On  the  29th  day  of  October,  1870,  Dunn  commenced  an 
action  in  assumpsit  against  Roberts,  in  the  circuit  court  of 
Mercer  county.  Two  days  thereafter,  he  filed  an  affidavit 
and  sued  out  a  writ  of  attachment,  in  aid,  as  it  is  claimed,  of 
the  former  suit.  Although  entitled  as  between  the  same  par- 
ties as  the  suit  in  assumpsit,  it  was  docketed  by  the  clerk,  of 
his  own  motion,  as  a  separate  cause.  Both  writs  were  re- 
turnable to  the  February  term  of  the  court.  A  declaration 
was  filed  in  the  suit  in  assumpsit,  but  none  in  what  is  called 
the  attachment  suit,  prior  to  changing  the  venue  of  the  causes 
to  the  circuit  court  of  Warren  county.  In  that  court,  with- 
out any  specific  directions  from  any  one,  the  causes  were 
separately  docketed,  as  they  had  been  in  Mercer  county. 
There,  defendant  entered  a  motion  to  dismiss  the  suit  in 
attachment,  for  the  reason  it  was  an  original  attachment,  and 
no  declaration  had  been  filed  to  the  return  term,  as  the  law 
requires.  Plaintiff  obtained  leave  of  court  to  amend  the 
attachment  affidavit.  In  pursuance  of  the  leave  given,  he 
did  amend  it  so  as  to  show  more  distinctly  the  attachment 
was  in  aid  of  the  suit  in  assumpsit,  and  moved  the  court  to 
have  it  considered,  as  it  was  originally  intended,  to  be  in  aid 
of  that  suit.  This  motion  was  allowed,  and  the  court  over- 
ruled the  motion  to  dismiss  for  want  of  a  declaration. 

The  venue  was  again  changed,  by  consent  of  parties,  to 
the  circuit  court  of  the  county  of  Rock  Island,  where  the 
causes  were  again  separately  docketed.  Defendant  renewed 
his  motion  in  the  Rock  Island  circuit  court  to  dismiss  the 
attachment  suit,  for  the  reasons  assigned  in  the  Warren  county 
circuit  court,  but  the  motion  was  overruled.  This  is  the  cause 
that  comes  to  us  on  a  writ  of  error  to  Rock  Island  county. 
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When  the  attachment  writ  was  issued  in  Mercer  county,  it 
was  levied  on  certain  articles  of  personal  property.  Roberts 
being  desirous  to  retain  the  property  in  his  possession,  gave 
a  forthcoming  bond,  under  the  provisions  of  the  statute,  with 
appellants  Abercrombie  and  Smith  as  sureties.  The  suit  in 
assumpsit,  in  aid  of  which  the  attachment  was  brought,  pro- 
ceeded to  final  judgment  in  the  Rock  Island  circuit  court, 
and  Roberts  failing  to  deliver  the  property  levied  upon  in 
satisfaction  of  the  judgment,  suit  was  brought  on  the  forth- 
coming bond,  in  the  circuit  court  of  Mercer  county.  This 
is  the  cause  pending  on  appeal  in  this  court  from  the  latter 
county. 

Counsel  make  two  principal  points,  upon  which  they  rely 
for  a  reversal  of  the  judgment  in  the  circuit  court  of  Mercer 
county — 

First — It  was  error   in   the   circuit  court  of  Rock   Island 
county  not  to   dismiss  the  suit  in  attachment  on  the  ground 
it  was  an   original   attachment,  not  having  been  commenced' 
in  aid  of  the  suit  in  assumpsit,  and  no  declaration  had  been 
filed  at  the  term  of  court  to  which  the  writ  was  returnable. 

Second — If  any  recovery  could  be  had,  the  damages  assessed 
were  excessive,  and  not  sustained  by  the  evidence. 

By  the  act  of  1865,  amendatory  of  the  general  attachment 
laws  of  1845,  it  is  provided,  where  a  plaintiff  has  commenced 
an  action  in  debt,  covenant,  trespass,  case,  or  on  the  case  on 
promises,  by  summons,  he  may,  at  any  time  while  the  suit  is 
pending,  and  before  judgment,  on  filing  in  the  office  of  the 
clerk  of  the  court  where  the  action  is  pending  a  sufficient  bond 
and  affidavit,  sue  out  a  writ  of  attachment  against  the  property 
of  defendant,  "  which  shall  be  entitled  in  the  suit  pending, 
and  be  in  aid  thereof."  Such  proceedings  shall  thereupon  be 
had  as  are  required  or  permitted  in  original  attachments. 

It  is  not  insisted  the  affidavit  was  not  sufficient  to  authorize 
the  issuing  of  the  writ  of  attachment,  but  the  objection  is, 
it  was  an  original  attachment  suit;  that  the  affidavit  con 
tained  no  reference  to  the  suit  pending  in  assumpsit;  there- 
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fore,  it  could  not  be  in   aid  thereof,  and,  being  an  original 
suit,  the  motion  to  dismiss  ought  to  have  prevailed,  for  the 
•  reason  no  declaration  had  been  filed. 

Without  considering  whether  the  affidavit  filed  was  really 
defective  in  the  several  particulars  suggested,  it  was  entirely 
competent,  under  the  eighth  section  of  the  Attachment  Act 
of  1845,  for  plaintiff  to  amend  it,  which  was  done.  As 
amended,  it  contained  every  requisite  necessary  to  make  it  an 
attachment  in  aid  of  the  suit  in  assumpsit.  The  original 
affidavit  was  entitled  in  the  suit  pending,  in  aid  of  which  the 
writ  of  attachment  was  sued  out,  and,  no  doubt,  it  would 
have  been  more  regular  had  the  clerk  placed  all  the  papers 
in  the  same  files.  The  cause  was  inadvertently  docketed  as 
a  separate  suit,  and  the  court  ought  to  have  caused  it  to  be 
consolidated  with  the  original  action.  Neither  party  asked 
to  have  it  done,  and  the  omission  was  not  error.  There  was 
but  one  action  pending,  and  but  one  declaration  was  neces- 
sary. 

The  court,  in  estimating  the  damages,  included  an  item  of 
$150  for  a  Marsh  harvester,  to  make  the  amount  assessed, 
This  is  the  only  error  suggested  in  the  assessment  of  dam- 
ages. 

The  harvester  had  been  levied  upon,  and  was  included  in 
the  forthcoming  bond  executed  by  appellants.  It  is  insisted, 
appellants  are  not  liable  for  a  failure  to  deliver  it,  for  the 
reason  it  was  subsequently  seized  by  the  sheriff,  and  sold  on 
an  execution  against  the  property  of  Roberts.  The  ground 
of  the  objection  is,  the  property  was  in  the  custody  of  the  law, 
and  could  not  be  seized  a  second  time.  Hence,  it  is  urged 
that,  as  the  condition  of  the  bond  was  to  deliver  it  to  the 
sheriff,  when  that  officer  seized  it,  under  any  pretense  what- 
ever, whether  upon  execution  or  otherwise,  it  was  a  surrender 
of  the  property,  the  same  as  if  the  obligors  had  voluntarily 
delivered  it  to  him,  which  it  is  claimed  they  had  a  right  to 
do,  at  any  time,  in  discharge  of  their  obligation. 

4— 71st  III. 
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The  property  included  in  this  bond  was,  no  doubt,  in  the 
custody  of  the  law,  and  was  not  liable  to  be  seized  again  on 
execution  against  the  attachment  debtor.  The  reason  for  the 
rule  is,  it  would  put  it  in  the  power  of  a  stranger,  by  levy  and 
sale,  to  render  it  impossible  for  the  obligors  to  comply  with 
the  conditions  of  the  bond.     Drake  on  Attachments,  §  303. 

The  sheriff  that  made  the  subsequent  levy  and  sale  was 
the  successor  of  the  officer  to  whom  the  bond  was  given.  He 
will  not  be  presumed,  officially,  to  have  known  the  property 
was  in  the  custody  of  the  law.  Appellants  temporarily  had 
the  legal  custody,  and  when  seized  by  any  one,  whether  under 
process  of  court  or  otherwise,  they  could  protect  themselves 
by  replevying  the  property.  This  they  ought  to  have  done, 
but  they  omitted  to  avail  of  their  privilege.  The  loss  sus- 
tained, if  any,  must  therefore  be  attributed  to  their  want  of 
diligence  in  the  defense  of  their  interest  in  not  employing 
the  means  the  law  had  placed  in  their  hands. 

When  the  harvester  was  sold,  it  brought  a  much  less  price 
than  the  court  found  the  value  to  be  in  assessing  plaintiff's 
damages.  It  is  insisted,  the  price  it  brought  at  the  sheriff's 
sale  is  the  best  evidence  of  its  value.  This  position  can  not 
be  maintained.  While  the  price  realized  at  the  public  sale 
is  evidence  of  the  value  of  the  property,  it  is  not  of  that 
conclusive  character  insisted  upon.  It  might  have  been 
sold  under  unfavorable  circumstances,  so  that  its  full  value 
could  not  be  realized,  or  the  sale  might  have  been  a  very 
advantageous  one,  and  the  property  brought  more  that  its  real 
value.  Neither  sale  would  afford  any  conclusive  evidence  of 
the  value  of  the  property.  The  price  the  harvester  brought  at 
the  sheriff's  sale  was  not  conclusive  of  its  value,  but  only 
evidence  to  be  considered  in  connection  with  the  other  testi- 
mony in  the  case. 

We  can  not  say  the  finding  of  the  court  was  not  warranted 
by  the  evidence.  No  irregularity  is  perceived  in  either  record 
which  would  authorize  a  reversal  of  the  judgments,  and  they 
are  accordingly  affirmed.  Judgments  afirmed. 
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Robert  Fergus  et  aL 

v. 

The  Garden  City  Planing  Mill  and  Lumber 

Manufacturing  Company. 

1.  Default — in  distress  for  rent.  A  proceeding  in  the  circuit  court 
b}'  distress  for  rent  stands  like  any  other  case  upon  the  docket,  and  if  the 
defendant  fails  to  appear  in  the  time  prescribed  by  the  rules  of  the  court, 
he  may  be  defaulted  the  same  as  in  an  ordinary  action. 

2.  Same — setting  aside  discretionary.  Error  can  not  be  assigned  for 
overruling  a  motion  to  set  aside  a  default,  as  such  a  motion  is  addressed 
to  the  discretion  of  the  court. 

3.  Practice  Act.  The  Practice  Act  is  a  general  law  applicable  to  all 
cases  at  law  to  be  tried  in  the  circuit  court,  except  in  so  far  as  particular 
statutes  may  authorize  or  direct  certain  cases  to  be  tried  in  a  manner  dif- 
ferent from  that  therein  prescribed;  and  in  such  cases  the  particular  stat- 
ute must  control  to  the  extent  it  differs  from  the  Practice  Act,  but  no 
farther. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Lambert  Tree,  Judge,  presiding.  * 

This  was  a  proceeding  under  a  distress  warrant  issued  by 
the  appellee  against  the  goods  and  chattels  of  Robert  Fergus, 
George  H.  Fergus,  John  B.  Fergus,  and  W.  Scott  Fergus, 
partners,  filed  in  the  circuit  court.  The  defendants  were 
duly  summoned  to  appear  and  answer  unto  the  plaintiff  on 
the  first  day  of  the  term.  On  the  third  day,  there  being  no 
appearance,  the  default  of  the  defendants  was  taken,  and  the 
rents  due  were  found  by  the  court  without  a  jury. 

Mr.  John  Lyle  King,  for  the  appellants. 

Mr.  Frank  A.  Johnson,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

It  is  argued  by  the  appellants  that  the  court  below  had  no- 
power  to  render  judgment  against   them  by  default,  for  the 
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reason  that  this  proceeding  is  not  governed  by  the  Practice 
Act,  and  Alwood  v.  Mansfield,  33  111.  452,  is  referred  to  in 
support  of  the  position.  It  was  held  in  that  case  that  a  copy 
of  the  lease  need  not  be  filed  ten  days  before  the  first  day  of 
the  term,  and  it  was  there  said:  "Every  case  tried  in  the 
circuit  court  is  not  governed  in  all  respects  by  the  Practice 
Act,  as  appeals  are  tried  in  a  summary  manner,  without  plead- 
ings, and  are  not,  in  all  respects,  governed  by  the  Practice 
Act,  and  for  the  reason  that  the  statute  does  not  require  it. 
So,  of  this  proceeding,  neither  pleadings  nor  conformity  to  the 
Practice  Act  are  required.  A  copy  of  the  lease  was  not  re- 
quired to  be  filed  in  this  case,  nor  was  a  declaration  necessary 
to  a  trial."  The  reason  of  this  is  obvious.  The  statute,  in 
authorizing  the  question  to  be  tried,  prescribes  how  it  shall 
be  done,  and,  by  necessary  implication,  excludes  any  other 
mode. 

But  we  fail  to  perceive  that  it  results  as  a  necessary  se- 
quence that,  because  the  proceeding  is  not  governed  in  all 
respects  by  the  provisions  of  the  Practice  Act,  it  is  in 
no  respect  governed  by  them.  That  act  is  a  general  law, 
applicable  to  all  cases  at  law  to  be  tried  in  the  circuit  court, 
except  in  so  far  as  particular  statutes  may  authorize  or  direct 
certain  cases  to  be  tried  in  a  manner  different  from  that  pre- 
scribed by  its  provisions,  and  in  such  cases  the  particular 
statute  must  control  to  the  extent  that  it  differs  from  the 
Practice  Act,  but  no  farther:  Where  the  particular  statute 
is  silent  as  to  any  step  to  be  taken  in  the  proceeding,  the  gen- 
eral act  must  govern. 

In  Lapointe  v.  Stewart,  16  111.  292,  it  was  held  that,  this 
proceeding  is  "a  case  at  law  or  equity,"  within  the  meaning 
of  the  statute  requiring  a  non-resident  to  give  security  for 
costs;  and  in  Wade  v.  Halligan,  id.  510,  it  was  held,  that  the 
finding  and  certificate  constitute  a  final  judgment,  within  the 
meaning  of  the  Practice  Act,  from  which  an  appeal  may  be 
taken  to  this  court.  So,  upon  like  principle,  we  have  no 
doubt   but   that   the  case  should   be  docketed   and   stand  for 
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trial  upon  the  docket  as  other   cases  at   law,  in  the   manner 
provided  by  the  Practice  Act. 

It  follows  that,  we  think,  the  case  stood  for  trial  just  as  any 
other  case  upon  the  law  docket,  and  that  the  defendants, 
making  no  appearance  within  the  time  prescribed  by  the  rule 
of  court,  were  properly  defaulted. 

There  was  no  error  in  overruling  the  motion  to  set  aside 
the  default,  because  it  was  discretionary  in  the  court  either  to 
set  it  aside  or  overrule  the  motion.     2  Gross,  288,  §  127. 

"We  perceive  no  substantial  objection  to  the  form  of  the 
judgment.  It  is  not  strictly  in  the  form  prescribed  by  the 
statute,  yet  it  is  not  such  a  judgment  as  an  execution  can 
isssue  upon,  and  we  are  unable  to  perceive  how  it  can  mislead 
the  parties  or  injure  the  defendants.  We  think  it  sufficiently 
indicates  the  duty  of  the  clerk. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


John  O'Halloran 

v. 
John  Fitzgerald. 

1.  Chancery  jurisdiction— matters  of  fraud  and  trust.  Where  a  party 
enters  into  possession  of  land  as  mortgagee  and  trustee  of  the  owner,  and 
in  fraud  of  the  owner's  rights,  while  holding  the  land  in  such  position, 
acquires  tax  titles  on  the  same,  a  court  of  equity  will  have  jurisdiction  of 
a  bill  by  the  owner  for  redemption,  and  for  an  account  of  the  rents  and 
profits,  and  to  remove  the  adverse  title  so  acquired.  In  such  a  case,  the 
main  issue  is  one  of  fraud  in  the  discharge  of  a  trust,  and  not  the  tech- 
nical validity  of  the  tax  titles. 

2.  Trust — title  acquired  by  tmistee  in  possession.  Where  land  was  left 
by  the  owner  in  the  possession  of  one  as  tenant  and  agent,  to  look  after 
the  same  and  to  acquire  the  title  to  a  part,  and  such  agent,  after  the  owner's 
death,  procured  a  thwrd  person  to  advance  $100  to  secure  the  title  for  the 
benefit  of  the  widow  and  heirs  of  the  deceased  owner,  and  gave  him  pos- 
session of  the  whole  of  the  land  out  of  which  to  reimburse  himself,  and 
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such  third  person,  while  so  in  possession,  suffered  the  lands  to  go  to  sale, 
and  thereby  acquired  tax  titles  to  the  same:  Held,  that  he  became  a  trus- 
tee for  the  heirs,  and  that  the  titles  so  acquired  by  him  inured  to  the 
benefit  of  his  cestuis  que  trust,  but  that  he  had  a  lien  on  the  lands  until 
reimbursed  for  all  moneys  advanced  by  him. 

3.  One  in  possession  of  land  as  trustee  can  not  buy  in  an  outstanding 
title,  or  purchase  the  land  for  taxes,  and  set  up  the  title  thus  acquired  to 
defeat  the  title  of  the  cestui  que  trust,  in  equity. 

4.  Estoppel — to  claim  adversely  to  title  under  which  a  party  enters.  It 
is  a  familiar  rule  of  law,  that  a  tenant  or  trustee  who  enters  into  posses- 
sion of  lands,  can  not  claim  adversely  to  the  title  under  which  he  enters, 
without  first  surrendering  the  possession. 

5.  Limitation — seven  years — good  faith.  A  tax  deed  acquired  by  a 
trustee  while  in  the  possession  of  the  land,  by  suffering  it  to  go  to  sale, 
can  not  be  set  up  by  him  as  color  of  title  acquired  in  good  faith,  to  defeat 
a  bill  filed  by  the  cestui  que  trust  for  an  account  and  for  redemption. 

6.  Laches — must  be  relied  on  in  answer' to  defeat  suit  in  equity.  Where 
the  answer  to  a  bill  in  chancery  does  not  set  up  and  rely  on  the  laches  of 
the  complainant  in  bringing  suit,  the  defendant  can  not  rely  on  such 
laches  in  this  court  on  appeal  or  error. 

Appeal  from  the  Circuit  Court  of  La  Salle  county ;  the 
Hon.  Edwin  S.  Leland,  Judge,  presiding. 

Mr.  G.  S.  Eldridge,  for  the  appellant. 

Messrs.  Glover,  Cook  &  Campbell,  for  the  appellee. 

Mr.  Justice  Craig  delivered   the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  filed  by  John  Fitzgerald  against 
John  O'Halloran,  in  the  county  court  of  La  Salle  county,  on 
the  22d  day  of  January,  1869,  and  subsequently  transferred 
to  the  circuit  court. 

The  bill,  in  substance,  alleges,  that  John  Fitzgerald,  the 
father  of  complainant,  on  the  11th  day  of  June,  1847,  bought 
of  the  United  States  the  south-west  quarter  of  the  south-west 
quarter  of  section  28,  township  35  north,  range  3  east,  and 
received  a  certificate  of  entry  in  the  name  of  his  wife,  Catha- 
rine ;  that  at  the  time  of  purchase  he  was  in  possession  of 
the  land,  and  also  of  the  north-west  quarter  of'the  south-west 
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quarter  of  section  28,  and  had  made  valuable  improvements 
on  the  last  named  lot,  and  wished  to  purchase  it,  but  was  in- 
formed it  had  been  selected  by  the  Illinois  Central  Railroad 
Co.  as  a  partof  its  land  grant  under  the  act  of  Congress;  that 
Fitzgerald  left  the  State  of  Illinois,  and  placed  one  Patrick 
Connolly  in  possession  of  both  tracts,  arranged  with  him  to 
purchase  the  railroad  forty  when  it  came  into  market  ;  that 
in  1850  Fitzgerald  died  in  Indiana,  leaving  Catharine,  his 
widow,  and  Mary  Shehan  and  complainant  as  his  sole  heirs  ; 
that  on  23d  of  June,  1853,  Connolly  did  purchase  the  railroad 
lot  for  $100,  and  received  a  deed;  that  previous  to  the  pur- 
chase it  was  agreed  between  Connolly  and  appellant,  that 
appellant  should  furnish  the  money  to  purchase  the  land;  and 
Connolly  should  turn  over  possession  of  both  forties  as  secu- 
rity for  the  payment  of  the  $100,  and  that  appellant  should 
take  care  of  the  premises  for  the  use  and  benefit  of  the  widow 
and  heirs  of  John  Fitzgerald,  ail  of  which  was  done  ;  that 
appellant,  fraudulently  contriving  to  cheat  the  widow  and 
heirs  of  Fitzgerald,  procured  tax  titles  upon  the  premises, 
and  now  claimed  to  be  the  owner;  that  he  had  been  in  pos- 
session, and  received  the  rents  and  profits  from  the  time  he 
and  Connolly  made  the  arrangement  alleged,  and  the  rents 
and  profits  exceeded  all  taxes  and  disbursements,  and  the 
$100  loan  and  interest;  that  on  the  22d  day  of  June,  1868, 
Connolly  and  wife  conveyed  the  railroad  forty  to  complain- 
ant, and  on  the  same  day  Catharine  Fitzgerald  and  Mary 
Shehan  and  her  husband  conveyed  to  him  the  other  forty  ; 
that  on  the  1st  day  of  August,  1868,  complainant  demanded 
of  appellant  possession  of  the  premises,  and,  on  account  of  his 
trust,  that  he  refused,  and  fraudulently  claimed  to  be  the 
owner  ;  that  Mary  Shehan  was  married  when  twenty  years 
of  age,  and  complainant  is  twenty-four. 

The  bill  prays  for  an  account,  surrender  of  possession  of 
the  land,  and  general  relief. 

The  answer  denies  the  main  allegations  of  the  bill ;  admits 
defendant  claims  to  be  the  legal  owner  of  the  land  under  tax 
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deeds  and  possession  and  payment  of  taxes  on  the  land  for 
seven  successive  years;  avers  tax  deeds  were  acquired  in  good 
faith  ;  insists  that  the  matters  alleged  in  the  bill  may  be  tried 
and  determined  in  a  court  of  law  ;  and  that  complainant  is 
not  entitled  to  any  relief  in  a  court  of  equity. 

To  this  answer  replication  was  filed,  and  the  cause  heard 
on  proofs  taken,  and  decree  rendered  in  favor  of  complain- 
ant, substantially  as  asked  in  the  bill. 

The  first  point  made  by  appellant  is,  the  bill  presents  no 
proper  case  calling  for  the  exercise  of  the  equitable  jurisdic- 
tion of  a  court  of  chancery — that  it  is  a  mere  attempt  to  try 
the  validity  of  a  tax  title  in  a  court  of  equity. 

If  this  was  true,  the  bill  could  not  be  maintained  ;  but, 
upon  an  examination  of  the  record,  it  will  be  seen  that  it  is 
charged  in  the  bill  appellant  entered  into  possession  of  the 
premises  as  mortgagee  and  trustee  for  the  heirs  of  Fitzgerald, 
and  that  in  fraud  of  their  rights,  while  holding  the  land  in 
that  position,  he  acquired  the  tax  titles. 

The  issue  tendered  by  this  allegation  was  one  of  fraud, 
and  one  that  raised  the  question  of  the  responsibilities  and 
duties  of  a  trustee  to  the  cestui  que  trust,  and  not  the  technical 
validity  of  the  tax  titles.  We  do  not  entertain  a  doubt  in 
regard  to  the  allegations  of  the  bill  being  sufficient  to  call  into 
exercise  the  powers  of  a  court  of  chancery. 

It  is  claimed  by  appellant,  that  even  were  the  bill  sufficient, 
the  proof  offered  to  sustain  the  allegations  did  not  warrant 
the  decree. 

The  main  point  in  dispute  in  the  case,  is  in  regard  to  the 
manner  in  which  appellant  acquired  and  held  possession  of 
these  lands. 

The  evidence  shows  that,  in  1847,  the  father  of  appellee 
was  in  possession  of  the  land  :  that  he  went  to  Indiana,  leav- 
ing one  McCartha  in  possession,  who  occupied  it  that  year, 
and  the  next  year  one  O'Donnell  lived  thereon.  In  1849 
Connolly  went  into  possession  under  Fitzgerald.  He  testifies: 
"In  1849  I  moved  on  the  place,  and  wrote  Fitzgerald  to  know 
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what  to  do  with  the  shares  ;  he  wrote  me  to  keep  the  shares, 
and  we  would  make  it  all  right  when  he  came  back." 

There  can  be  no  question  but  in  1849  Connolly  went  into 
the  possession  of  this  land-  as  the  tenant  of  Fitzgerald,  and 
so  held  it. 

In  1850'  Fitzgerald  died  intestate.  In  1853  the  possession 
of  the  land  was  surrendered  to  appellant.  Connolly  testifies: 
"I  surrendered  both  forties  to  O'Halloran,  in  consideration 
of  his  advancing  $100  to  take  out  the  certificate,  upon  the 
express  agreement  on  the  part  of  O'Halloran  that  he  would 
hold  both  forties  for  the  benefit  of  the  widow  and  children 
of  John  Fitzgerald,  and  that  he  would  surrender  both  tracts 
to  said  widow  and  children  upon  being  paid  back  the  $100, 
and  his  reasonable  costs  and  expenses."  This  agreement  is 
also  proven  by  the  testimony  of  Patrick  Ferguson  and  Wm. 
O'Donnell;  and  there  is  no  testimony  in  the  record  to  conflict 
with  this,  except  the  deposition  of  appellant. 

The  fact,  then,  is  established,  by  a  clear  preponderance  of 
the  evidence,  that  appellant  went  into  the  possession  of  this 
land  to  hold  it  for  the  benefit  of  the  widow  and  heirs  of  Fitz- 
gerald, and  that  he  would  surrender  the  same  to  them,  on 
being  paid  back  the  $100  advanced  and  his  reasonable  ex- 
penses. It  is,  however,  claimed,  that  Connolly  was  only  the 
agent  of  John  Fitzgerald,  and  on  his  death  Connolly  ceased 
to  have  any  right  to  make  any  arrangement  in  regard  to  the 
land. 

On  the  death  of  Fitzgerald,  Connolly  held  the  possession 
of  this  land  for  the  widow  and  heirs,  and  was  their  tenant. 
His  obligations  and  relations  were  the  same  towards  them  as 
they  previously  were  to  Fitzgerald  ;  and  if  it  were  true  that 
Connolly  did  not  strictly  have  the  authority  to  make  the 
arrangement  made,  appellant  is  in  no  position  to  take  advan- 
tage of  it.  He  could  not  be  permitted  to  reap  the  benefits 
of  the  contract  until  the  rents  had  paid  him,  as  the  evidence 
shows,  a  much  larger  sum  than  all  advances  by  him  made, 
and  then  dispute  the  title  under  which  he  entered. 
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After  appellant  obtained  the  possession  of  this  land,  under 
the  contract  with  Connolly,  he  acquired  the  fcax  titles,  and  it 
is  insisted  they  were  acquired  in  good  faith,  and  that  appel- 
lant is  entitled  to  protection  under  them,  having  paid  taxes 
for  seven  successive  years. 

We  can  only  regard  appellant  in  the  possession  and  man- 
agement of  this  land  as  a  trustee.  The  contract  under  which 
he  acquired  possession  placed  him  there,  in  possession,  for  and 
under  the  title  of  the  widow  and  heirs  of  John  Fitzgerald, 
to  hold  the  land  for  their  benefit.  In  185  1  he  writes  a  letter 
to  the  widow,  and  in  speaking  in  regard  to  forty  acres  of  the 
land  which  then  had  been  sold  for  taxes,  he  says:  "I  thought 
myself  to  purchase  it,  which  I  did  with  a  view  of  preserving 
it  for  his  children,  should  they  ever  come  this  way."  This 
letter  is  another  fact  in  proof,  which  tends  to  prove  appellant 
was  acting  in  this  property  not  for  himself,  but  in  the  capacity 
of  a  trustee. 

If,  then,  he  was  a  trustee,  these  tax  titles  which  he  pur- 
chased would  not  inure  to  his  benefit,  but  to  that  of  the  cestui 
que  trust.  He  would  undoubtedly  hold  a  lien  on  the  property 
for  all  money  advanced,  until  he  was  reimbursed.  King  v. 
Cushman,  41  111.  38.  He  could  not  buy  in  an  outstanding 
title,  and  set  up  title  in  himself,  nor  could  he  buy  in  the  land 
for  taxes,  and  set  up  the  title  to  defeat  the  title  of  the  cestui 
que  trust.  Moore  v.  Titman,  44  111.  367  ;  Rand  v.  Scofield,  43 
111.  167  ;  Dennis  v.  McCagg,  32  111.  429. 

It  is  a  familiar  rule  of  law,  that  a  tenant  or  trustee  whp 
enters  into  possession  of  lands  can  not  claim  adversely  to  the 
title  under  which  he  enters,  without  first  surrendering  the 
possession.  If  the  law  was  otherwise,  the  grossest  fraud  and 
injustice  might  be  practiced  on  the  owner  by  a  tenant  or 
trustee.  Rigg  v.  Cook,  4  Gil  man,  351  ;  Lowe  v.  Emerson,  48 
111.  163;  Zeller's  Lessee  v.  Eckert,  4  Howard,  295. 

The  last  point  relied  upon  by  appellant,  is,  that  appellee  is 
estopped  on  the  ground  of  laches.     This  defense  is  not  inter- 
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posed  in  the  answer,  and  can  not  be  relied  upon  here.     School 
Trustees  v.  Wright,  12  111.  441  ;  Beach  v.  tihaw,  57  111.  26. 

Perceiving  no  error  in  the  record,  the  decree  of  the  circuit 
court  will  be  affirmed. 

Decree  affirmed. 


Makctis   Lachman 

V. 

Feank  Deisch  et  al. 

1.  Jurisdiction  of  county  courts  —  injury  to  real  estate.  The  act  of 
1872  gave  justices  of  the  peace  jurisdiction  in  "all  actions  for  damages 
for  injuries  to  real  property,"  and,  by  a  recent  statute,  county  courts  were 
given  concurrent  jurisdiction  with  the  circuit  courts  in  all  that  class  of 
cases  in  which  justices  of  the  peace  have  jurisdiction  where  the  amount 
does  not  exceed 


2.  Owner  op  land  may  recover  while  tenant  is  in  possession.  The 
owner  of  real  estate  may  maintain  an  action  in  the  county  court  for  a 
permanent  injury  to  his  property  by  the  construction  of  a  drain,  notwith- 
standing it  is  in  the  occupancy  of  a  tenant. 

Appeal  from  the  Circuit  Court  of  Will  county;  the  Hon. 
Josiah  McRoberts,  Judge,  presiding. 

This  was  an  action  brought  by  Frank  Deisch  and  Paul 
Deisch,  minors,  by  their  next  friend,  against  Marcus  Lach- 
man, to  recover  damages  for  an  injury  to  the  plaintiff's 
real  estate  by  the  construction  of  a  drain.  The  suit  was 
originally  commenced  in  the  county  court,  and  appealed  to 
the  circuit  court,  where  a  trial  was  had  affirming  the  judg- 
ment of  the  county  court,  which  was  for  §500,  in  favor  of  the 
plaintiffs. 

Mr.  D.  H.  Pinney,  for  the  appellant. 

Mr.  E.  E.  Barber,  for  the  appellees. 
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Per  Cueiam:  This  action  was  commenced  in  the  county 
court,  to  recover  damages  for  injuries  to  real  estate.  There 
was  sufficient  proof  made  on  the  trial,  of  title  in  appellees. 

By  the  second  clause  of  the  13th  section  of  the  act  in  force 
July  1,  1872,  justices  of  the  peace  are  expressly  given  juris- 
diction in  "all  actions  for  damages  for  injuries  to  real  prop- 
erty," and,  by  a  recent  statute,  county  courts  have  concurrent 
jurisdiction  with  the  circuit  courts  in  all  that  class  of  cases 
in  which  justices  of  the  peace  have  jurisdiction,  where  the 
amount  does  not  exceed  $500.  Hence  the  objection,  the  county 
court  did  not  have  jurisdiction  of  the  subject  matter  of  this 
suit,  is  untenable. 

There  is  no  authority  for  saying  the  owners  could  recover 
damages  for  injuries  to  the  possession  of  the  property  while 
in  the  occupancy  of  a  tenant,  but  the  evidence  shows  damages 
to  the  realty  in  amount  equal  to  that  found  by  the  jury.  The 
drain,  as  constructed,  will  permanently  affect  the  rental  value 
of  the  premises,  and  in  such  cases  it  is  the  settled  law  the 
owner  may  recover.  It  is  upon  the  principle  it  would  con- 
tinue to  affect  the  reversionary  interest  in  the  realty  after  the 
expiration  of  the  tenancy.  Taylor  on  L.  and  T.  sec.  173; 
Goodell  v.  Lassen,  69  111.  145. 

The  instructions  asked  by  appellant  were  not  specially 
applicable  to  the  facts  of  the  case  in  the  view  of  the  law  we 
have  taken,  and  whether  they  state  correct  abstract  principles 
of  law  or  not,  the  court  properly  refused  to  give  them. 

Substantial  justice  has  been  done,  and  the  judgment  must 

be  affirmed. 

Judgment  affirmed. 
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Judson  M.  W.  Jones 

V. 

John  K.  Wright  <fc  Co. 

1.  Compromise — mistake  as  to  am.ount.  Where  a  party,  after  a  full  and 
careful  investigation  of  his  affairs,  makes  out  lists  of  his  indebtedness, 
and  proposes  to  pay  a  certain  per  cent  thereof,  which  is  accepted  by  his 
creditors,  and  payments  are  made  accordingly,  he  can  not  recover  back 
from  one  of  his  creditors  a  part  of  the  sum  so  paid  him,  on  the  ground 
of  an  alleged  mistake  as  to  his  liability. 

2.  Sale — when  conditional  one  becomes  absolute.  Where  a  person  pur- 
chases goods,  with  an  agreement  that  for  all  he  uses  or  disposes  of,  he 
shall  pay  at  ten  per  cent  below  the  invoice  price,  and  has  the  privilege 
of  returning  such  as  are  not  used  or  disposed  of  by  him,  if  he  refuses,  on 
demand,  to  return  the  goods  not  used  or  sold,  to  the  vendor,  he  will 
thereby  make  the  sale  absolute,  and  he  will  be  liable  for  the  same,  accord- 
ing to  the  contract  price. 

3.  Demand — sufficiency.  Where  a  party  has  the  right  to  make  goods 
purchased  by  him  on  conditions,  his  own,  on  giving  notice  or  by  refusing 
to  deliver  the  same  on  demand,  no  formal  demand  by  the  vendor  will  be 
necessary  to  make  the  goods  the  property  of  the  purchaser  on  his  refusal 
to  re-deliver  them.  It  will  be  sufficient,  if  the  vendor  says  enough  to  sat- 
isfy the  purchaser  that  he  wants  the  same,  and  the  latter  refuses  to  give 
them  up. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  William  A.  Porter,  Judge,  presiding. 

Mr.  J.  P.  Atwood,  and  Mr.  John  Hutchinson,  for  the 
appellant. 

Messrs.  Howe  &  Russell,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

Prior  to  the  9th  of  October,  1871,  appellant  had  been  sup- 
plied by  appellees  with  printer's  ink,  for  sale  and  for  his  own 
use.  The  arrangement  was,  that  appellees  should  furnish  the 
ink  at  an  agreed  price,  and  all  that  appellant  sold  or  used,  he 
was  to  pay  for,  with  a  deduction  of  ten  per  cent  from  the 
invoice  price,  with  the  privilege  of  returning  the  balance. 
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Settlements  were  made  quarterly,  when  the  amount  used  or 
sold  was  ascertained  and  payments  made.  This  had  been  the 
course  of  business  for  some  time  previous  to  the  fire  of  Octo- 
ber 9th,  1871,  and  the  same  arrangement  was  made  and  con- 
tinued after  the  fire  untilthese  suits  were  brought. 

After  the  fire,  appellant  examined  into  his  business  and  the 
condition  of  his  affairs,  and  then  thought  he  was  solvent, 
but,  being  crippled,  that,  if  he  could  get  an  extension  of  time 
of  one,  two  and  three  years,  he  could  pay  his  indebtedness  in 
full.  Acting  on  that  belief,  he  made  out  a  list  of  all  his 
creditors,  and  the  amount  he  owed  each,  together  with  a  state- 
ment of  his  assets,  and  sent  a  list  to  each  of  his  creditors. 
In  this  list  were  the  names  of  appellees,  with  a  statement  of 
the  amount  he  owed  them,  a  copy  of  which  he  also  sent 
them. 

Not  a  great  while  afterwards,  upon  a  more  thorough  exam- 
ination into  his  affairs,  appellant  became  satisfied  that  he 
could  not  pay  in  full,  but  that  he  could  pay  sixty  cents  on 
the  dollar  in  sixty  days,  and  made  out  another  list,  similar  to 
the  first,  including  the  names  of  appellees  and  the  amount  he 
owed  them,  with  the  proposition  to  thus  pay  them,  and  sent 
his  clerk  and  attorney  East  to  effect  the  arrangement,  which 
they  did. 

Appellees  went  into  the  arrangement,  and  appellant  paid 
them  the  amount  agreed  upon,  and,  having  again  resumed 
business,  their  former  arrangement  for  the  sale  and  use  of 
inks  was  revived,  and  they  were  supplied,  and  after  some 
eight  or  ten  months,  appellant  claimed  that  he  was  not  liable 
to  pay  for  the  inks  which  were  destroyed,  and  that  the  names 
of  appellees  had  been  improperly  included  in  the  list  and 
compromise,  and  that  it  had  been  made  through  mistake,  and 
demanded  the  return  of  the  money  he  had  paid  appellees  on 
the  compromise,  which  they  refused ;  and  they  demanded  of 
appellant  the  inks  then  in  his  possession,  which  he  declined 
to  return.  He  thereupon  brought  suit  against  appellees  for 
the  money,  and  sued  out  an  attachment,  which  was  levied  on 
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the  inks.  Appellees  brought  an  action  to  recover  the  price  of 
the  inks  sold  and  used,  and  for  the  price  of  those  not  returned 
on  the  demand.  On  the  trial,  in  both  cases,  the  parties,  by 
stipulation,  waived  a  jury  and  submitted  them  to  the  court  for 
trial.  The  court,  in  each  case,  found  the  issues  against  appel- 
lant, and  rendered  judgment  against  him  for  costs  in  the  suit 
brought  by  him,  and  for  the  value  of  the  inks  received  and 
not  accounted  for  by  him  in  the  suit  by  appellees. 

In  the  decision  of  these  cases,  the  facts  being  so  insepara- 
bly connected,  and  all  depending  on  the  same  questions,  we  have 
considered  them  together,  and  as  but  one.  This  is  the  more 
appropriate,  inasmuch  as  they  were  tried  at  the  same  time, 
and  as  one  case,  in  the  court  below,  although  they  are  brought 
here  on  separate  records. 

Appellant  claims  that  the  evidence  establishes  a  clear  mis- 
take in  making  the  compromise  with  appellees,  and  that  their 
claim  was  not  intended  to  be  included  in  the  list  of  his  cred- 
itors. 

On  a  careful  examination  of  all  the  evidence  in  the  case, 
we  are  compelled  to  concur  with  the  judge  who  tried  it  be- 
low. It  is  not  credible  that  a  good  business  man,  engaged 
in  a  full  and  careful  investigation  of  his  affairs,  under  the 
circumstances  and  for  the  purposes  that  induced  this  exami- 
nation, could,  by  mistake,  have  had  the  names  of  appellees, 
and  the  amount  affixed  to  them,  inserted  in  the  first  list,  and 
again  after  a  more  careful  and  scrutinizing  revision  of  the  whole 
affair.  It  seems  to  us  that,  even  if  he  could  have  made  the 
mistake  in  the  first  list,  he  could  not  have  failed  to  detect  it 
in  the  second.  He  says  that  he  trusted  to  his  clerk  to  make  the 
list,  but  the  evidence  shows  that  it  was  presented  to  him  and  ex- 
amined and  approved.  He  does  not  deny  that  he  saw  appellees' 
names  and  the  amount  on  the  list,  but  he  simply  says  that  he 
don't  remember  to  have  noticed  it.  We  must  conclude  that  his 
memory  is  at  fault,  as  he  was,  in  making  these  lists  and  com- 
promise, engaged  in  perhaps  one  of  the  gravest  affairs  of  his 
life,  when,  if  ever,  his  whole  attention  and  his  utmost  busi- 
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ness  capacity  would  be  brought  into  requisition.  He,  no 
doubt,  felt  and  knew  that  his  future  as  a  business  man  all  de- 
pended upon  the  result,  and  he  would  assuredly  then  proceed 
with  care,  in  ascertaining  every  dollar  for  which  he  was  liable. 
We  are  therefore  impelled  to  the  conclusion  that  he  deliber- 
ately intended  to  include  the  appellees  and  their  claim  in  the 
compromise,  and  having  done  so,  he  can  not  now  repudiate 
the  compromise  and  recover  back  the  money. 

It  is  objected  that,  under  the  arrangement,  appellees  were 
not  entitled  to  recover  for  the  unsold  inks.  They  were  in- 
voiced and  charged  to  appellant  as  though  the  sale  had  been 
unconditional.  He  had,  however,  the  right  to  return  any 
unsold  portion  when  he  chose,  and  pay  for  such  as  he  had 
sold  or  used  ;  and,  under  the  arrangement,  it  must  be  implied 
that  appellees  had,  at  will,  the  right  to  repossess  themselves 
of  the  portion  not  disposed  of,  at  any  time,  on  demand,  unless 
appellant  saw  proper  to  retain  them,  and  make  them  uncon- 
ditionally his  own.  The  legal  effect  of  the  arrangement  was, 
that  it  was  a  sale  with  the  privilege  of  returning  the  prop- 
erty when  he  might  choose,  or  on  the  demand  of  the  seller. 
He  had  the  right,  at  any  time,  by  giving  notice  to  appellees 
that  he  would  take  the  property  at  ten  per  cent  less  than  the 
invoice  price,  to  make  it  his  own,  or  to  do  so  by  refusing  to 
deliver  it  to  them  upon  their  demanding  it. 

But  it  is  insisted  that  there  was  not  a  sufficient  demand 
made,  nor  a  refusal  to  deliver  the  property.  It  is  true  that 
there  was  not  a  formal  demand,  but  there  was  enough  said 
to  convey  to  the  mind  of  appellant  that  appellees  wanted 
their  property,  and  that  is  all  the  law  requires.  That  he  so 
understood  it,  is  manifest  from  his  declining  to  deliver  the 
inks  until  he  should  hear  from  appellees.  This  was  a  refusal 
to  surrender  the  property  on  demand,  and,  by  the  refusal,  he 
made  the  property  his  own,  and  rendered  himself  liable  to 
pay  for  it  the  price  fixed  by  the  agreement,  and  the  court 
below  did  not  err  in  rendering  judgment  for  that  sum. 

The  judgment  of  the  court  below  is  affirmed  in  both  cases. 

Judgment  affirmed. 
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August  Wischovee 

v. 

Geeman  Mutual  Fiee  Lsrs.  Co.  of  Noeth  Chicago. 

Jukor — competency — opinion  on,  construction  of  a  resolution.  Where  a 
juror  was  challenged  as  having  formed  an  opinion  as  to  the  construction 
of  a  written  resolution  of  the  directors  of  an  insurance  company,  which 
had  been  offered  in  evidence  on  the  trial  of  a  former  case  similar  to  the 
one  on  trial,  and  in  which  former  case  the  person  had  served  as  a  juror, 
and  the  court  disallowed  the  challenge:  Held,  that,  as  the  construction 
of  the  resolution  was  a  question  of  law,  the  court  did  not  err  in  holding 
the  juror  competent. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  William  A.  Poetee,  Judge,  presiding. 

Mr.  Geoege  W.  Paekes,  for  the  appellant. 

Messrs.  Baebee  &  Lacknee,  for  the  appellee. 

Per  Cueiam  :  The  questions  arising  upon  this  record  are 
substantially  the  same  as  in  the  case  of  Williams  v.  German 
Mutual  Fire  Insurance  Company  of  North  Chicago,  68  111.  387, 
and  this  case  is  decided  in  the  same  way. 

There  was  a  further  point  made  in  this  case,  upon  the  over- 
ruling of  a  challenge  to  a  juror  who  had  sat  on  the  trial  of  a 
former  case,  brought  upon  a  similar  premium  note,  on  the 
ground  of  having  formed  an  opinion.  The  supposed  opinion 
seemed  to  have  been  in  regard  to  a  written  resolution  of  the 
company,  offered  in  evidence  on  the  former  trial* 

The  construction  of  the  resolution  was  a  question  of  law 
for  the  court  to  pass  upon,  and  we  can  not  say  that  the  court 
erred  in  admitting  the  juror  as  not  having  formed  such  an 
opinion  as  should  disqualify  him  from  sitting  as  a  jurror  in 
the  case. 

The  judgment  of  the  court  below  will  be  affirmed. 

Judgment  affirmed. 

5— 71st  III. 
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Edwin  L.  Go  wen 
Edwaed  Kehoe. 

1.  Law  and  pact.  Whether  certain  facts  constitute  a  sale  or  not,  is  a 
question  of  law,  and  it  is  proper  to  instruct  the  jury,  if  the  facts  were  so 
and  so,  then  there  was  a  sale. 

2  Sale — condition  may  be  waived.  Although  a  sale  may  be  depend- 
ent  upon  a  condition,  the  condition  may  be  subsequently  waived  by  the 
party  imposing  it,  and  thus  render  the  sale  absolute,  and  this  may  be 
determined  from  the  subsequent  circumstances. 

3.  Evidence— preponderance  does  not  depend  altogether  on  number  of  the 
witnesses.  Although  the  testimony  may  be  equally  balanced,  so  far  as 
the  number  of  the  witnesses  is  concerned,  that  alone  is  not  sufficient  to 
prevent  a  recovery,  for  the  surrounding  circumstances  to  be  considered 
may  turn  the  balance  one  way  or  the  other. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
William  A.  Porter,  Judge,  presiding. 

Mr.  S.  M.  Davis,  for  the  appellant. 

Mr.  T.  A.  Moran,  for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the 
Court : 

This  was  an  action  of  assumpsit,  on  the  common  counts, 
in  the  Superior  Court  of  Cook  county,  and  general  issue 
pleaded.  The  trial  resulted  in  a  verdict  and  judgment  for 
the  plaintiff,  to  reverse  which  the  defendant  appeals. 

The  claim  of  plaintiff  was  based  on  the  sale  of  a  three- 
story  brick  building,  belonging  to  plaintiff,  standing  on  a 
leased  lot,  and  which  plaintiff  was  preparing  to  move  to 
another  lot.  The  workmen  were  engaged  in  moving  the 
building  late  in  September,  1871,  when,  it  is  claimed  by 
plaintiff,  the  defendant  purchased  the  building  of  him,  and, 
after  the  purchase,  took  the  control  of  the  building  and  of 
the  workmen  engaged  in  moving  it. 
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The  defendant  claims  the  sale  was  conditional,  not  Abso- 
lute— conditioned  that  plaintiff  should  show  he  was  the 
owner,  and  there  were  no  liens  upon  the  building.  The  sale 
was  made  on  time,  and  the  building  was  destroyed  by  the 
great  fire  of  October  9,  1871.  This  was  the  question  before 
the  jury:  was  the  sale  absolute  or  conditional?  The  evi- 
dence is  somewhat  conflicting,  but  we  are  inclined  to  think 
it  preponderates  in  favor  of  the  plaintiff.  If  we  were  not  of 
this  opinion,  still,  under  repeated  rulings  of  this  court,  we 
would  not,  in  such  a  conflict,  disturb  a  verdict,  unless  it  was 
clearly  against  the  weight  of  evidence. 

Appellant  claims,  if  the  jury  had  been  properly  instructed, 
the  verdict  would  have  been  in  his  favor. 

We  have  examined  the  instructions  given  on  both  sides, 
and,  taken  together,  they  state  the  law  accurately.  Those 
given  for  plaintiff  are  hypothetical — if  the  facts  are  so  and 
so,  then  there  was  a  sale.  Whether  certain  facts  constitute  a 
sale  or  not,  is  a  question  of  law.  Suppose  the  jury  had  ren- 
dered a  special  verdict,  finding  the  facts  supposed  in  the 
instructions,  it  would  then  be  the  duty  of  the  court  to  pro- 
nounce the  law.  The  court  would  be  required  to  say,  these 
facts  do  or  do  not  make  a  sale. 

We  think  the  modification  made  to  appellant's  first  and 
second  instructions  was  proper,  for  without  it  the  jury  would 
be  misled.  It  might  be,  the  contract  of  sale  did,  when  first 
made,  have  a  condition  attached,  but  such  condition  might 
be  waived  by  the  party  imposing  it.  This  was  to  be  deter- 
mined by  subsequent  circumstances;  hence  the  propriety  of 
the  modification.  These  considerations  apply  also  to  the 
second  instruction  asked  by  appellant. 

There  was  no  error  in  refusing  appellant's  last  instruction, 
for,  if  given,  it  could  not  have  failed  to  have  misled  the  jury. 
It  rested  with  the  defendant  to  show  the  sale  was  conditional. 
Though  the  testimony  may  be  equally  balanced,  so  far  as 
numbers  are  concerned,  that  alone  is  not  sufficient  to  prevent 
a  recovery,  for  the  surrounding  circumstances  are  to  be  con- 
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siderecl  by  the  jury,  and  they  will  incline  the  balance  one 
way  or  the  other.  If  this  cause  was  left  on  the  oral  testi- 
mony, it  might  be  claimed  the  preponderance  was  with  the 
appellant,  but  the  after  circumstances  proved  would  disturb 
that  balance. 

Had  not  the  great  fire  destroyed  this  property,  this  case 
would  probably  have  never  found  its  way  into  this  court. 

Something  is  said  about  the  goods  of  appellee  being  in  the 
house  after  the  alleged  sale,  and  destroyed  by  the  fire,  and  on 
which  appellee  received  the  insurance. 

It  appears  the  goods  were  so  left  by  the  consent  of  appel- 
lant. 

On  the  whole  record,  we  see  justice  has  been  done,  and 
must  affirm  the  judgment. 

Judgment  affirmed. 


The  Town  of  Princeton 

v. 

Leonora  W.  Templeton  et  ah 

1.  Dedication — of  street,  by  plat  of  subdivision.  Where  the  owner  of 
a  lot  of  land  abutting  on  a  public  street  subdivided  the  same  into  lots, 
and  between  the  street  and  the  lots,  as  marked  on  the  plat,  there  was  a 
gore  or  strip  of  land  separated  from  the  street  by  a  dotted  line :  Held, 
that  this  was  not  a  dedication  of  the  gore  to  the  public  as  a  part  of  the 
street. 

2.  Same — requisites.  To  constitute  a  dedication,  the  owner  of  the. 
property  must  intend  to  make  the  gift,  and  it  must  be  accepted  by  the 
public  authorities. 

3.  Same — by  deed  with  condition.  If  town  authorities  accept  a  deed 
of  land  for  the  widening  of  a  street  upon  the  condition  that  the  street,  or 
a  portion  thereof,  shall  be  altered  so  as  to  make  it  of  the  same  width,  and 
if  not,  that  the  land  shall  revert,  etc.,  and  the  change  is  not  made,  they 
will  be  estopped  to  claim  the  land,  unless  they  can  show  they  have  since 
acquired  the  same  in  some  other  mode. 
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4.  Same — evidence  against  same  by  proceeding  to  condemn.  Where  pub- 
lic authorities  take  legal  steps,  upon  petition,  to  take  a  strip  of  land  to 
widen  a  street,  and  appoint  commissioners  to  assess  damages,  etc.,  this 
will  be  an  admission  that  will  estop  them  from  claiming  a  prior  dedica- 
tion. 

Appeal  from  the  Circuit  Court  of  Bureau  county;  the 
Hon.  Edwin  S.  Leland,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  by  Leonora  W.  Temple- 
ton,  Ferdinand  Horton  and  Thomas  M.  Woodruff,  wardens, 
and  Edward  Harris,  L.  R.  Jerome  and  Levi  Allen,  vestry- 
men of  the  Church  of  the  Redeemer,  against  the  town  of 
Princeton,  to  restrain  and  enjoin  the  town  from  removing  cer- 
tain fences,  etc.,  to  widen  Peru  street,  under  a  claim  of  a 
dedication  by  a  former  owner  of  the  land  proposed  to  be 
taken. 

By  the  original  plat  of  the  town  of  Princeton,  the  lot  in 
dispute  contained  37  acres,  and  was  bounded  by  streets  four 
rods  wide,  Peru  street  being  on  the  south.  The  owner  sub- 
divided this  tract  into  lots,  among  which  was  lot  100,  belong- 
ing to  the  church.  There  was  a  narrow  strip,  or  gore,  left  on 
the  south  of  the  lots  and  Peru  street,  as  stated  in  the  opinion. 

The  court  below  sustained  the  injunction. 

Messrs.  Farwell  &  Warren,  for  the  appellant. 

Mr.  J.  I.  Taylor,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  controversy  grows  out  of  the  question  whether  a  strip 
of  ground  was  dedicated  to  and  accepted  by  the  town  as  a 
part  of  a  street.  It  appears  that  on  the  6th  day  of  June, 
1861,  Farnham,  who  was  then  the  owner  of  lot  100,  in  the 
town  of  Princeton,  sub-divided  it  into  Farnham's  addition. 
It  appears  that,  up  to  that  time,  he  was  the  owner  of  the  land 
to  the  north  line  of  Peru  street,  including  the  strip  in  dis- 
pute.    But   it  is  claimed  that   he,  by  that  sub-division  and 
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plat,  dedicated  the  strip  to  the  town,  and  that  the  dedication 
was  accepted. 

From  an  examination  of  the  plat,  we  can  not  see  such  an 
intention  manifested.  From  it  we  see  that  all  of  the  other 
streets  around  both  blocks  of  his  addition  are  66  feet  wide, 
and  they  correspond  in  width  to  the  other  streets  of  the  town, 
and  Peru  street  is  marked  as  of  the  same  width.  On  the  plat 
he  has  separated  this  strip  from  the  street  by  a  dotted  line 
that  is  clear  and  distinct.  Now,  if  this  gore  was  intended  to 
form  a  part  of  the  street,  why  thus  separate  it  by  this  line?  It 
was,  of  course,  dotted  on  the  plat  for  some  purpose,  and  as 
no  explanation  is  given,  we  are  left  to  infer,  and  it  is  not  a 
violent  presumption,  that  it  was  to  notify  the  public  that  the 
strip  was  not  intended  to  be  included  in  the  street.  Had 
the  line,  instead  of  being  dotted,  been  a  clear,  continuous, 
black  one,  like  the  other  lines  of  the  map,  we  presume  that 
no  one  would  have  ever  conjectured  that  the  strip  was  in- 
tended to  form  a  part  of  the  street,  and  still  the  dotted  line 
divided  it  as  clearly  as  would  a  continuous  black  line.  Again, 
as  we  understand  it,  the  dotted  line  is  but  a  continuation  of 
the  boundary  line  east  and  west  on  the  same  street,  whilst, 
to  include  the  strip  in  the  street  would  make  a  jog  in  those 
lines.  No  reason  appears,  nor  is  any  suggested,  why  he  should 
have  desired  to  make  Peru  street  wider  at  that  place  than  it 
was  at  others.  It  could  not,  in  its  angular  form,  have  added 
anything  to  its  beauty,  but,  on  the  contrary,  it  would  tend  to 
mar  its  appearance  by  having  such  a  jog  at  that  place.  To 
overcome  these  probabilities,  we  should  not  be  satisfied  with 
slight  and  uncertain  evidence.  It  would  require  strong  and 
marked  acts  or  declarations  to  overcome  the  map  and  other 
probabilities  against  a  dedication. 

Again,  when  Farnham  made  this  plat,  this  strip  was  en- 
tirely separated  from  the  street  by  a  sidewalk  on  Peru  street. 
No  part  of  the  strip  was  under  the  sidewalk.  Its  north  side 
was  in  a  straight  line  with  the  corresponding  lines  east  and 
west. 
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It  appears,  from  the  evidence,  that  the  walk  has  always 
remained  at  the  same  place,  and  that  the  strip  has  neither 
been  worked  nor  improved  by  the  authorities  of  the  town, 
nor  has  it  been  traveled  by  the  public.  On  the  contrary,  this 
gore  has  been  inclosed  with  a  fence,  and  was  planted  in  trees 
and  occupied  and  held  as  private  property  for  many  years. 
To  constitute  a  dedication,  the  owner  of  the  property  must 
intend  to  make  the  gift,  and  it  must  be  accepted  by  the  pub- 
lic authorities.  This  was  held  in  Gentleman  v.  Soule,  32  111. 
280,  and  a  number  of  other  cases  in  this  court,  but  it  was  not 
done  in  this  case. 

Farnham  testifies  that  he  never  did  dedicate  this  strip  to 
the  public  unconditionally,  but  offered  to  do  so  if  the  town 
would  change  the  lines  of  Peru  street  so  as  to  meet  a  road  on 
the  east  line  of  the  corporation,  which  would  have  made  the 
north  line  of  this  strip  the  north  line  of  the  new  street  thus 
altered;  but  that  the  town  never  made  the  change.  His  evi- 
dence is  strongly  corroborated  by  his  deed  to  appellant,  dated 
in  July,  1860,  in  which  we  find  this  recital:  ''It  being  hereby 
expressly  stipulated  that,  in  case  said  proposed  alteration  shall 
not  be  made,  or,  after  being  made,  shall  again  be  changed, 
the  said  strip  of  land  and  all  right  hereby  conveyed,  shall 
revert  to  the  said  Farnham,  his  heirs,  etc."  This  deed,  ac- 
cepted by  the  town,  estops  them  to  claim  this  strip,  unless 
they  can  show  that  they  have  acquired  the  right  since  that 
time. 

Again,  in  1865  a  petition  was  presented  to  the  common 
council  to  have  this  strip,  or  a  portion  of  it,  condemned  for 
the  purpose  of  widening  the  street.  The  petition  was  re- 
ceived, a  committee  appointed  to  examine  and  report  as  to 
the  practicability  of  widening  the  street,  who  reported  in 
favor  of  it,  and  the  report  was  adopted,  the  survey  made, 
and  a  committee  appointed  to  assess  the  damages  appellees 
would  sustain  by  opening  the  street  through  their  property. 
This  does  not  have  the  appearance  of  any  claim  to  this  strip 
by  the  town.     On  the  contrary,  it  is  a  clear  admission  that 
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they  had  no  claim,  and  it  is  an  admission  that  estops  them 
from  claiming  a  dedication,  either  under  the  deed  or  by  parol. 
That  proceeding  was  public,  and  we  may  safely  infer  that,  if 
persons  interested  had  supposed  there  was  a  dedication,  or  that 
the  town  had  the  right  to  the  property  proposed  to  be  con- 
demned, the  claim  would  have  been  brought  to  the  notice  of 
the  town  council.  No  act  of  any  kind  is  shown  since  1865 
by  which  a  dedication  can  be  presumed.  The  town  has  never 
acted  with  or  treated  this  strip  as  its  own.  It  has  never 
worked  it,  nor  has  the  public  ever  used  it  or  treated  it  as 
belonging  to  the  town,  much  less  the  town  authorities. 

The  evidence  in  the  case  preponderates  strongly  in  favor 
of  the  claim  of  complainants,  and  clearly  sustains  the  decree, 
and  it  must  be  affirmed. 

Decree  affirmed. 


David  L.  Hough 


William  Harvey  et  al. 

1.  Administration — right  of  executor  to  compensation  for  time  and 
trouble  in  defending  suits.  An  executor  being  a  trustee  for  the  estate  lie  rep- 
resents, can  receive  no  compensation  for  his  time  and  trouble  in  organiz- 
ing and  working  up  a  defense  to  a  suit  against  the  estate,  or  a  claim  for 
dower,  nor  can  he  receive  compensation  for  professional  services,  as  an 
attorney  at  law,  in  defending  such  suit. 

2.  Same — statute  construed.  The  section  of  the  statute  relating  to  exe- 
cutors and  administrators,  which,  after  allowing  commissions,  provides 
that  they  shall  receive  "such  additional  allowances  for  costs  and  charges 
in  collecting  and  defending  the  claims  of  the  estate,  and  disposing  of  the 
same,  as  shall  be  reasonable,"  means  that  the  executor  or  administrator 
shall  be  allowed  only  for  moneys  and  costs  actually  paid  by  him  to  others 
in  the  discharge  of  his  duty,  and  not  for  his  own  services  as  agent  or  at- 
torney of  the  estate. 

3.  Trustee — compensation.  A  trustee  can  make  no  profit  out  of  his 
office,  for  the  reason  that  he  shall  not  be  placed  in  any  position  where  his 
interest  may  be  opposed  to  his  duty.    Hence  the  rule,  that  one  occupying 
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the  position  of  trustee  can  have  no  allowance  or  compensation  for  his  time 
and  trouble  in  the  execution  of  the  trust.  This  rule  applies  not  only  to 
trustees,  strictly  so  called,  but  to  all  who  hold  a  fiduciary  relation,  as, 
executors,  administrators,  mortgagees,  receivers,  guardians,  and  officers, 
directors  and  trustees  of  corporations. 

4.  Interest — as  against  an  executor — at  what  rate.  An  executor,  who 
was  authorized  by  will  to  sell  real  estate  and  invest  the  proceeds  for  the 
benefit  of  the  devisees,  held  moneys  so  obtained,  without  making  any 
investment,  and  without  rendering  the  annual  account  required  by  stat- 
ute, for  several  years.  It  did  not  appear,  however,  that  he  had  put  the 
money  out  at  interest,  or  that  it  was  put  to  use  in  any  trade  or  investment 
on  his  own  account:  Held,  under  the  circumstances,  the  executor  was 
chargeable  with  interest  at  the  rate  of  six  per  cent  only,  with  annual  rests, 
or  compounded. 

5.  Ten  per  cent  interest  per  annum  is  not  a  rate  which  courts  can  allow 
in  the  absence  of  agreement. 

Appeal  from  the  Circuit  Court  of  LaSalle  county ;  the  Hon. 
Edwin  S.  Leland,  Judge,  presiding. 

Messrs.  Lawrence,  Winston,  Campbell  &  Lawrence, 
and  Mr.  D.  L.  Hough,  for  the  appellant. 

Mr.  Charles  Harvey,  and  Mr.  Thomas  S.  Bowen,  for 
the  appellees. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

Letters  testamentary  issued  from  the  county  court  of  La- 
Salle county,  in  1855,  to  appellant,  as  executor  of  the  last 
will  and  testament  of  Chester  I.  Harvey,  who  died  that  year. 
The  will  contained  no  provisions  as  to  compensation  of  exec- 
utor, and  gave  him  authority  to  sell  any  or  all  real  estate  of 
the  testator  at  public  or  private  sale,  and  invest  the  proceeds 
for  the  benefit  of  his  children,  to  whom  he  gave  all  his  prop- 
erty. Appellant,  failing  to  exhibit  annual  accounts  of  his 
administration,  was,  on  petition  of  the  beneficiaries  under  the 
will,  cited  in  April,  1871,  to  appear  in  the  county  court  and 
render  an  account  of  his  administration.  That  was  the  com- 
mencement of  this  proceeding.     An  account  having  been  ren- 
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dered  and  passed  upon  in  the  county  court,  appellant  took  an 
appeal  to  the  circuit  court,  and  from  thence  to  this  court,  and 
although  but  two  points  of  controversy  arise,  the  record  con- 
tains upwards  of  175  pages. 

It  appears  that  the  testator  came  to  his  death  in  conse- 
quence of  a  wound  inflicted  by  a  woman,  who,  after  his  death, 
claimed  to  be  his  lawful  widow,  and  entitled  to  dower.  For 
this  purpose  she  brought  suit,  and  appellant,  as  executor,  made 
a  defense.  It  being  ascertained  that  she  had  a  previous  hus- 
band living,  this  suit  was  abandoned.  Appellant  was  an  at- 
torney at  law,  and,  in  the  county  court,  made  a  claim  for  com- 
pensation as  such,  for  services  in  resisting  this  application 
for  dower.  In  the  circuit  court,  however,  there  was  an  at- 
tempt to  change  the  theory  of  the  claim  and  have  it  embrace 
services  of  that  character,  which  a  party  himself,  or  a  layman 
employed  by  him,  as  agent,  might  render  in  preparing  a  sim- 
ilar case  for  trial.  The  witnesses  called  to  testify  on  behalf 
of  appellant,  as  to  the  value  of  these  services,  seem  to  have 
been  unable  to  exclude  the  idea  that  they  were  rendered  by 
appellant  as  an  attorney,  as,  in  fact,  they  were.  The  elements 
of  the  estimate  made  by  those  familiar  with  what  was  done, 
evidently  comprise  his  attendance  upon  the  Bureau  circuit 
court,  where  the  dower  case  was  pending,  organizing  a  de- 
fense, and  perseverance  in  endeavoring  to  procure  evidence  to 
sustain  it.  We  were  favored  with  an  ingenious  oral  argu- 
ment from  one  of  appellant's  counsel,  also  a  full  argument  in 
print,  in  which  it  is  insisted  that  appellant  was  entitled  to  be 
allowed  what  he  claimed  for  these  services,  viz  :  $500.  They 
place  it  upon  the  statute,  as  follows: 

"Executors  and  administrators  shall  be  allowed,  as  a  com- 
pensation for  their  trouble,  a  sum  not  exceeding  six  per  centum 
of  the  whole  amount  of  personal  estate,  and  not  exceeding 
three  per  cent  on  the  money  arising  from  the  sales  or  letting 
of  land,  with  such  additional  allowances  for  costs  and  charges 
in  collecting  and  defending  the  claims  of  the  estate,  and  dis- 
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posing  of  the  same,  as  shall  be  reasonable."  Gross*  Statutes 
(1869),  p.  825. 

After  referring  to  certain  language  used  by  the  court  in  the 
case  of  Willard  v.  Bassett,  27  111.  38,  counsel  say,  "now,  the 
services  rendered  in  this  case,  for  which  the  executor  asks, 
and  is  clearly  entitled  to  receive,  an  'additional  allowance/ 
are  not  professional  services  in  the  sense  in  which  that  term 
was  used  by  this  court,  in  the  case  cited."  Then,  after  speak- 
ing of  the  character  of  the  services,  counsel  proceed  :  "They 
consisted  in  services  which  it  did  not  belong  to  an  attorney 
to  perform,  and  which  were  in  nowise  professional.  They 
were  such  labors  as  a  client  must  perform  for  himself,  or  pay  an 
agent  for  performing.  That  agent  may  be  the  attorney  ;  but 
the  work  done  would  be  outside  of  his  retainer  as  attorney. 
These  services  consisted  in  making  repeated  journeys  to  ascer- 
tain most  important  facts,  and  in  finding  the  witnesses  by 
whom  they  could  be  proven." 

It  is  by  such  refinements,  in  attempting  to  draw  a  dis- 
tinction where  none  in  reality  exists,  that  wholesome  prin- 
ciples are  frequently  undermined.  One  of  these  principles 
is,  that  a  trustee  can  make  no  profit  out  of  his  office ;  and 
the  reason  on  which  this  principle  rests  is,  that  a  trustee 
shall  be  placed  in  no  position  where  his  interest  may  be 
opposed  to  his  duty.  Hence  the  rule,  that  a  trustee  can 
have  no  allowance  or  compensation,  according  to  the  doctrine 
of  equity,  for  his  time  and  trouble  in  the  execution  of  a  trust, 
and  this  rule  applies  not  only  to  trustees,  strictly  so  called, 
but  also  to  all  who  hold  a  fiduciary  relation,  as,  executors  and 
administrators,  mortgagees,  receivers,  guardians,  and  officers, 
directors  and  trustees  of  corporations.  Perry  on  Trusts,  sec. 
904,  and  cases  in  notes. 

"If  trustees,"  says  the  same  author,  "render  services  to  the 
trust  estate  in  their  professional  characters  as  solicitors,  fac- 
tors, brokers,  baukers,  or  in  any  other  capacity,  they  can  re- 
ceive no  compensation  or  commissions  for  such  services."  lb. 
sec.  904. 
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The  very  ground-work  of  counsels'  argument  in  favor  of  a 
distinction  between  the  character  of  these  services  and  those 
which  are  purely  professional  is,  that  they  were  such  services 
as  might  be  required  to  be  performed  by  a  party  himself,  or 
an  agent,  and  though  the  agent  might  be  an  attorney,  he  need 
not  necessarily  be  one.  The  services,  they  say,  consisted  in 
making  repeated  journeys  to  ascertain  most  important  facts, 
and  in  finding  the  witnesses  by  whom  they  could  be  proven. 
It  would  have  been  within  the  powers  and  duty  of  the  trustee 
to  have  employed  an  agent  to  make  these  repeated  journeys. 
Then,  his  true  position  of  trustee  would  have  required  him  to 
exercise  a  reasonable  degree  of  care  and  vigilance  in  seeing 
that  the  journeys  were  necessary;  that  they  were  not  unneces- 
sarily repeated  or  extended.  But  when  he  assumes  to  per- 
form them  himself,  he  occupies  an  entirely  different  position  ; 
he  thereby  places  himself  in  one,  where  his  interest  may  be 
opposed  to  his  duty.  If  he  have  little  to  do  and  desires 
profitable  occupation,  and  can  call  upon  the  estate  to  compen- 
sate him  for  his  time  and  trouble,  it  would  be  against  his  own 
interest  to  restrict  these  journeys  as  to  number  or  extent.  This 
doctrine  once  established,  and  we  should  soon  find  executors  and 
other  trustees  making  the  tour  of  Europe  at  the  expense  of 
the  estate  they  represent,  on  the  pretext  of  necessary  business 
of  such  estate.  The  principle  which  forbids  compensation  to 
an  executor  or  other  trustee,  for  professional  services,  as  attor- 
ney or  solicitor,  forbids  it  also  for  making  repeated  journeys 
to  ascertain  important  facts,  and  in  finding  witnesses  by  whom 
they  could  be  proven.  The  reason  of  the  rule  against  the 
allowance  is  just-as  applicable  to  the  one  case  as  the  other. 
For  it  is  clear  that,  if  a  claim  of  the  nature  in  question  is 
allowable,  the  right  itself  to  compensation  could  not  be  justly 
made  to  depend  upon  the  success  of  the  journeys.  So  that, 
opening  the  door  to  the  allowance  of  such  claims,  would 
admit  of  even  greater  abuses  than  those  for  professional  ser- 
vices, because  the  means  of  detecting  abuses  would  be  far  less. 

It  is  the  opinion  of  a  majority  of  the  court  that  the  statute 
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above  quoted,  was  intended  to  modify  the  rules  of  equity 
only  to  the  extent  of  allowing  to  executors  and  administrators 
compensation  for  their  trouble,  only,  in  the  mode  and  within 
the  limit  prescribed,  and  that  the  last  clause  was  intended 
to  be  in  harmony  with  those  rules,  and  authorize  an  allowance 
in  respect  to  collecting  and  defending  claims  in  favor  or  against 
the  estate,  for  "money  out  of  pocket,"  and  that  is  what  is  meant 
by  the  words  "costs  and  charges."  It  never  could  have  been 
the  intention  of  the  law-making  power  to  furnish  a  motive  for 
executors  and  administrators  to  embark  in  litigation  on  behalf 
of  the  estate.  For,  if  they  are  to  be  allowed  compensation 
for  their  time  and  trouble  in  ascertaining  facts  and  finding 
witnesses  by  whom  they  could  be  proven,  they  might  find 
pretexts  to  keep  themselves  in  constant  employment  at  the 
expense  of  the  estate. 

We  have  no  doubt  but  the  services  in  this  case  were  ren- 
dered as  claimed,  and  were  highly  beneficial  to  the  estate. 
But  however  that  may  be,  to  sanction  the  claim  would  be 
not  only  to  set  a  bad  precedent,  but  violate  an  established 
and  salutary  rule  of  law. 

The  only  other  point  involved  relates  to  the  rate  of  inter- 
est. Upon  a  balance  arising  from  a  sale  of  real  estate? 
amounting  February  22,  1867,  to  $2023.33,  the  court  below 
charged  appellant  with  interest  from  that  date  to  May  23, 
same  year,  at  the  rate  of  ten  per  cent  per  annum  ;  then,  deduct- 
ing a  credit  of  $47.70,  charged  him  with  the  same  rate  of  inter- 
est on  the  balance  down  to  July  21,1873,  the  time  of  entering 
the  decree. 

There  is  no  pretense  that  appellant  put  the  money  out  upon 
interest  and  received  that  rate,  or  that  it  was  put  to  use  in  any 
trade  or  investment  of  appellant.  By  the  terms  of  the  will, 
appellant  was  authorized  to  sell  any  real  estate  belonging  to 
the  testator  at  his  death,  and  invest  the  proceeds  for  the  ben- 
efit of  the  devisees,  and,  by  the  statute,  he  was  required  to 
render  annual  accounts  to  the  county  court.  He  rendered 
none  after  1863,  and  failed  to  invest  the  proceeds  of  the  sale 
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of  land.  Under  these  circumstances,  he  was  chargeable 
with  interest  at  the  legal  rate,  simple  or  compound.  Sellick 
v.  French,  1  Am.  Lead.  Cases,  364,  and  cases  there  cited. 
But  ten  per  cent  per  annum  is  not  a  rate  which  courts  can 
allow  in  the, absence  of  agreement.  Bond  et  ux.  v.  Lockwood, 
33  111.  222.  Interest  at  the  rate  of  six  per  cent  should  have 
been  allowed,  with  annual  rests,  or  compounded.  The  rate  of 
ten  percent  per  annum  amounted  to  several  hundred  dollars 
more  than  compound  interest  would,  and  its  allowance  was 
against  the  express  ruling  of  this  court  in  the  case  referred  to. 
For  this  error,  the  decree  of  the  court  below  will  be  reversed, 
and  the  cause  remanded,  with  directions  to  modify  the  decree 
in  the  respect  indicated. 

Decree  reversed. 


James  Shanley 

V. 

William  Wells. 

1.  Vagrancy — within  meaning  of  ordinance.  To  authorize  a  police 
officer  in  arresting  a  person,  without  a  warrant,  for  the  violation  of  an 
ordinance  declaring  all  persons  vagrants  who,  not  having  visible  means 
to  maintain  themselves,  are  found  without  employment,  loitering  or 
rambling  about,  or  staying  in  groceries,  drinking  saloons,  etc.,  there  must 
be  shown  a  want  of  visible  means  of  support,  as  well  as  the  other  facts. 

2.  Assault  and  false  imprisonment— probable  cause  and  want  of  mal- 
ice no  bar  to  action.  If  a  party  is  assaulted,  beaten  and  imprisoned  by  a 
police  officer,  in  arresting  him  without  authority  of  law,  he  will  be 
entitled  to  recover  in  an  action  of  trespass,  no  matter  what  may  have 
been  the  officer's  motives.  In  such  a  case,  probable  cause  that  the 
plaintiff  was  guilty  of  a  misdemeanor  or  violation  of  an  ordinance,  and 
absence  of  malice  on  the  part  of  the  officer,  will  afford  no  justification. 

3.  Arrest — power  of  constable  or  police  officer  to  arrest.  A  constable 
may,  without  warrant,  arrest  any  one  for  a  breach  of  the  peace  commit- 
ted  in  his  view,  and  carry  him  before  a  justice  of  the  peace;  and  in 
case  of  a  felony  actually  committed,  or  a  dangerous  wounding  whereby 
felony  is  likely  to  ensue,  he  may,  upon  probable  suspicion,  arrest  the 
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felon,  and,  for  that  purpose,  is  authorized,  as  upon  warrant,  to  break  open 
doors,  and  even  to  kill  the  felon  if  he  can  not  otherwise  be  taken.  The 
powers  of  policemen  are  not  greater  than  those  of  a  constable  in  this 
respect. 

4.  In  all  cases  not  felonies,  or  likely  to  result  in  one,  where  the  offense 
is  not  committed  in  the  officer's  view,  or  the  act  done  or  threat  made  is 
not  fresh,  a  constable  or  policeman  has  no  authority  to  make  an  arrest 
without,  a  warrant. 

5.  Same — burden  of  proof  to  justify  is  on  the  officer.  Where  a  policeman 
arrests  a  party  as  a  vagrant,  under  a  city  ordinance,  without  a  warrant,  it 
is  incumbent  on  him,  when  sued  in  trespass  therefor,  to  show  that  the 
offense  was  in  fact  committed  in  his  presence.  The  burden  will  be  on 
him  to  establish  that  fact  by  satisfactory  evidence,  to  exonerate  himself 
from  liability. 

6.  Assault  and  false  imprisonment — evidence  of  information  received. 
In  an  action  against  a  policeman  for  an  assault  and  battery,  and  impris- 
onment, in  arresting  the  plaintiff  without  a  warrant,  for  an  alleged  viola. 
tion  of  an  ordinance,  which  the  officer  was  unable  to  show,  he  sought  to 
prove  that  he  had  received  information  which  led  him  to  make  the 
arrest  in  good  faith,  which  the  court  refused  to  admit:  Held,  that  the  evi- 
dence was  properly  rejected. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
William  A.  Porter.  Judge,  presiding. 

This  was  an  action  of  trespass,  by  William  Wells,  against 
James  Shanley,  to  recover  damages  for  an  assault,  beating 
and  false  imprisonment.  The  opinion  of  the  court  shows  the 
material  and  leading  facts.  The  plaintiff  recovered  ($100  in 
the  court  below,  and  the  defendant  appealed. 

Mr.  I.  N.  Stiles,  for  the  appellant. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

This  is  an  action  of  trespass,  for  assault  and  battery,  and 
false  imprisonment.  The  defense  urged  is,  that  the  plaintiff 
was  a  vagrant,  and  that  the  several  trespasses  alleged  consist 
only  of  the  acts  done  by  the  defendant  as  a  policeman  of  the 
city  of  Chicago,  in  arresting  and  imprisoning  the  plaintiff  as 
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a  vagrant,  while  in  the  necessary  discharge  of  his  duty  as 
such  policeman. 

We  do  not  deem  it  necessary  to  discuss  the  evidence,  as,  in 
ouv  opinion,  it  was  sufficient  to  authorize  the  verdict  ren- 
dered by  the  jury. 

The  court,  at  the  instance  of  the  plaintiff,  gave  this  in- 
struction to  the  jury : 

"lhe  jury  are  instructed,  if  any  person  shall  visit  a  house 
of  ill-fame,  drinking  saloon,  railroad  depot,  or  other  place 
of  bad  repute,  or  shall  idly  loiter  about  the  streets,  that  is 
not  sufficient,  of  itself,  to  charge  such  person  with  being  a 
vagrant.  There  must  be  a  want  of  visible  means  of  sup- 
port." 

The  ordinance  of  the  city  of  Chicago,  for  the  violation  of 
which  it  is  claimed  that  the  plaintiff  was  arrested,  is  as  fol- 
lows : 

"All  persons  who,  not  having  visible  means  to  maintain 
themselves,  are  without  employment,  idly  loitering  or  ram- 
bling about,  or  staying  in  groceries,  drinking  saloons,  houses 
of  ill-fame  or  houses  of  bad  repute,  etc.,  shall  be  deemed 
vagrants,"  etc. 

It  is  insisted  that  the  instruction  given  is  erroneous,  be- 
cause the  words,  "visible  means  of  support,"  as  used  in  the 
instruction,  are  not  synonymous  with  the  words,  "not  having 
visible  means  to  maintain  themselves,"  which  occur  in  the 
ordinance;  that  a  person  may  have  visible  means  of  support, 
and  yet  have  no  visible  means  to  maintain  himself,  and  that 
the  instruction  must,  therefore,  have  prejudiced  the  defend- 
ant. 

The  objection  is  not  tenable.  There  is  no  substantial  dif- 
ference in  the  meaning  of  the  words,  taken  in  the  connection 
in  which  they  are  here  used,  and  we  do  not  conceive  that  the 
jury  could  have  been  misled  by  the  instruction. 

It  is  also  urged,  with  some  apparent  earnestness,  that  a 
new  trial  should  be  awarded,  because  the  evidence  does  not 
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show  that  the  defendant  acted  from  malice,  and  without  any 
reasonable  or  probable  cause. 

This  is  sufficiently  answered  by  reference  to  the  form  of 
the  action.  The  suit  is  not  for  malicious  prosecution,  but 
for  assault  and  battery,  and  false  imprisonment.  If  the 
plaintiff  was  assaulted  and  beaten,  or  imprisoned,  by  the 
defendant,  without  authority  of  law,  it  can  not  be  doubted 
that  he  is  entitled  to  recover,  whatever  may  have  been  the 
defendant's  motives. 

During  the  progress  of  the  trial,  the  defendant  offered  to 
prove  what  he  had  been  told  by  other  police  officers  concerning 
the  habits  and  conduct  of  the  plaintiff  prior  to  his  arrest. 
On  objection,  the  court  refused  to  admit  this  evidence. 

The  defendant,  also,  in  different  forms  of  phraseology, 
repeated  in  various  instructions,  requested  the  court  to  in- 
struct the  jury,  in  substance,  that,  if  he  acted  without  malice 
and  in  good  faith,  and  if,  from  what  he  knew  himself  and 
had  been  informed  by  others,  he  had  probable  cause  for 
believing  that  the  plaintiff  was,  at  the  time  of  the.  arrest,  a 
vagrant,  he  was  justified  in  what  he  did.  These  instructions 
were  all  refused  by  the  court.  The  ruling  of  the  court  in 
excluding  the  evidence  offered,  and  refusing  to  give  these 
instructions,  presents  the  only  remaining  question  to  be  no- 
ticed. 

The  arrest  was  made  by  the  defendant  without  any  warrant 
having  been  issued  to  him  authorizing  the  arrest,  and  the 
evidence  shows  that  the  plaintiff,  at  the  time,  was  possessed 
of  several  hundred  dollars  in  money,  and  that  he  was  engaged 
in  the  business  of  making  tents,  flags,  etc.  Notwithstand- 
ing it  is  shown  he  kept  much  low,  vicious  and  depraved  com- 
pany, the  charge  of  vagrancy  was  not  established,  as  is  con- 
ceded by  the  counsel  for  the  defendant. 

It  is  not  claimed  that  defendant  had,  as  a  policeman,  any 
greater  power,  in  respect  to  making  arrests,  than  is  possessed 
by  constables,  under  the  law  in  force  in  this  State. 

6— 71st  III. 
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By. statute,  constables  are  empowered,  f* where  any  felony 
or  breach  of  the  peace  shall  be  committed  in  their  pres- 
ence, forthwith  to  apprehend  the  person  committing  the 
same,  and  bring  him  before  some  justice  of  the  peace,  to  be 
dealt  with  according  to  law;  to  suppress  all  riots  and  unlaw- 
ful assemblages,  and  to  keep  the  peace,  and  also  to  serve  and 
execute  all  warrants,  writs,  precepts  and  other  process  to  him 
lawfully  directed,  and,  generally,  to  do  and  perform  all  things 
appertaining  to  the  office  of  constable,  within  this   State." 

1  Gross'  Stats.  406,  sec.  112.   - 

Blackstone  says:  "The  constable  hath  great  original  and 
inherent  authority  with  regard  to  arrests.  He  may,  without 
warrant,  arrest  any  one  for  a  breach  of  the  peace  committed 
in  his  view,  and  carry  him  before  a  justice  of  the  peace;  and 
in  case  of  felony  actually  committed,  or  a  dangerous  wound- 
ing whereby  felony  is  likely  to  ensue,  he  may,  upon  probable 
suspicion,  arrest  the  felon,  and,  for  that  purpose,  is  authorized 
(as  upon  a  justice's  warrant)  to  break  open  doors,  and  even 
to  kill  the  felon,  ff  he  can  not  otherwise  be  taken/'  4  Corns. 
292. 

In  Main  v.  McOarty,  15  111.  441,  it  was  held  that  the  power 
to  arrest,  without  warrant,  for  breaches  of  the  peace  or  threats 
to  break  it,  exists  in  cases  where  the  act  was  not  done  or 
threat  uttered  in  the  presence  of  the  officer,  when  the  charge 
is  freshly  made,  and  the  officer  was  required  to  make  the 
arrest. 

In  all  other  cases,  however,  the  authorities  are  uniform,  a 
constable  or  policeman  has  no  authority  to  make  an  arrest 
without  a  warrant.  1  Russell  on  Crimes,  600;  2  Hawkins' 
Pleas  of  the  Crown,  81;  Com.  v.  Carey,  12  Cashing,  246; 
same  v.  McLaughlin,  id.  615 ;  Pow  v.  Bechier  et.al.  3  Ind.  475 ; 
Cook  v.  Nethercote,  6  Carr.  and  Payne,  741  ;   Coupey  v.  Henley, 

2  Esp.  540;  Fox  v.  Gaunt,  3  B.  and  A.  798. 

It  may  well  be  questioned  whether,  from  the  peculiar  ele- 
ments which  are  essential  to  constitute  the  offense  of  vagrancy, 
it  belongs  to  the  class  of  offenses  for  which  an  arrest  may  be 
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made  without  a  warrant;  but  even  conceding  that  it  does,  it 
was  certainly  incumbent  on  the  defendant  to  show  that  the 
offense  was  in  fact  committed  in  his  presence.  The  burden 
was  on  him  to  establish  that  fact  by  satisfactory  evidence. 
What  may  have  been  his  motives  in  making  the  arrest,  or 
what  the  information  he  received  from  others,  would,  obvi- 
ously, therefore,  be  unimportant,  as  neither  could  tend  to 
prove  the  commission  of  the  offense  of  vagrancy  in  the  pres- 
ence of  the  defendant. 

The  defense  of  justification  not  being  proved,  the  defend- 
ant's act  stands  as  a  wanton  violation  of  the  plaintiff's  rights 
— an  inexcusable  trespass,  for  which  the  plaintiff  is  entitled 
to  damages. 

The  cases  refered  to  by  the  counsel  for  the  defendant  are 
not  in  point.  There,  the  offenses  for  which  the  plaintiffs 
were  arrested  were  felonies,  and,  as  has  been  seen,  the  officer 
was  justified  in  making  the  arrest  on  probable  grounds  of 
guilt.  Here,  the  offense  charged  was  a  misdemeanor,  not 
committed  in  the  presence  of  the  defendant,'  or,  indeed,  at  all, 
and  there  was  no  authority  in  law  to  make  the  arrest  without 
a  warrant. 

There  was  no  error  in  rejecting  the  evidence  offered  by  the 
defendant,  nor  in  refusing  his  instructions  as  asked. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Conrad  Schnell  et  ux 

V. 

Paul  Rothbath. 

Continuance — sickness  of  party.  If  a  continuance  is  asked  on  the 
ground  of  the  sickness  of  a  party,  that  fact  must  be  shown  by  affidavit, 
and  not  by  the  mere  certificate  of  his  physician;  and  it  must  also  be 
shown  that  his  presence  at  the  trial  was  necessary,  to  give  testimony  or 
otherwise. 
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Appeal  from  the  Superior  Court  of  Cook  county ;  the 
Hon.  "William  A.  Porter,  Judge,  presiding. 

Mr.  Joseph  Schlernitzauer,  for  the  appellants. 

Per  Curiam  :  The  only  question  here  presented,  is  upon 
the  overruling  of  a  motion  for  a  continuance. 

The  suit  was  against  Conrad  Schnell  and  Caroline  Schnell, 
his  wife,  to  enforce  a  mechanic's  lien  upon  premises  owned 
by  the  latter. 

Upon,  the  cause  being  called  for  trial,  on  the  28th  day  of 
April,  1873,  a  motion  for  a  continuance  was  made  on  behalf 
of  the  defendants,  and  overruled  by  the  court.  The  motion 
was  based  upon  the  affidavit  of  one  Walter,  a  clerk  for  the 
solicitor  of  the  defendants,  stating,  merely,  that  on  the  25th 
of  April,  1873,  he  went  to  the  house  of  the  said  Conrad  Schnell, 
and  found  him  sick  in  bed,  and  unable  to  attend  court,  and 
obtained  from  his  attending  physician  a  certificate  of  that 
fact  ;  and  that  the  affiant  again  went  to  see  whether  the  said 
Conrad  would  be  able  to  come  into  court  the  28th  of  April, 
1873,  and  that  the  physician  made  another  like  certificate. 
The  certificates  were  attached  to  the  affidavit. 

The  court  was  not  required  to  act  upon  the  mere  certificate 
of  a  physician,  but  should  have  had  evidence,  under  oath,  of 
the  sickness  of  Conrad  Schnell.  There  was  no  such  evidence 
of  his  sickness  on  the  28th  of  April.  The  affidavit  showed 
no  necessity  whatever  for  his  presence  at  the  trial,  either  to 
give  testimony  or  for  any  other  purpose.  The  affidavit  was 
manifestly  wholly  insufficient  for  the  purpose  of  procuring  a 
continuance. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
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John  W.  Scott 

V. 

James  Hamilton. 

1.  Measure  of  damages — assault  and  battery.  In  cases  of  assault  and 
battery  it  is  impossible  to  estimate  precisely  the  measure  of  damages 
which  will  repair  the  injury.  To  a  great  extent  it  is  a  matter  of  sentiment 
aad  feeling,  under  the  guidance  of  sound  judgment,  duly  weighing  all  the 
circumstances  of  the  case. 

2.  Excessive  damages — assault  and  battery.  A  verdict  for  $1250  was 
not  regarded  as  exceeding  rational  bounds  in  an  action  of  trespass  to  the 
person,  where  there  was  no  justification  for  the  beating  inflicted  by  two 
persons  upon  the  plaintiff,  and  it  appeared  to  have  been  severe.  As  mere 
compensation  for  the  physical  injury,  the  damages  may  be  large,  but 
when  it  is  considered  that  the  jury  had  a  right  to  award  punitive  damages, 
the  court  was  not  prepared  to  say  the  damages  were  excessive. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  G.  Kogers,  Judge,  presiding. 

This  was  an  action  of  trespass,  by  James  Hamilton  against 
John  W.  Scott  and  Daniel  Leonard,  for  an  assault  and  battery 
alleged  to  have  been  committed  by  the  defendants  upon  the 
person  of  the  plaintiff.  Scott,  alone,  appealed  from  the  judg- 
ment. 

Messrs.  Barker  &  Waite,  and  Mr.  Wm.  Hopkins,  for 
the  appellant. 

Messrs.  Forrester  &  Beem,  for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the 
Court : 

This  is  an  appeal  from  a  judgment  of  the  circuit  court  of 
Cook  county,  in  an  action  of  trespass  assault  and  battery. 

No  question  of  law  is  raised  upon  this  record.  The  parties 
were  sworn,  and  were  the  only  witnesses  to  establish  the  tres- 
pass.    It  is  not  unusual,  in  such  cases,  there  should  be  con- 
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flict  in  the  testimony,  which  the  jury  reconciled  the  best  way 
they  could,  in  favor  of  the  plaintiff,  and  we  can  not  say  they 
erred  in  so  doing. 

The  court  overruled  a  motion  for  a  new  trial,  after  requir- 
ing the  plaintiff  to  enter  a  remittitur  of  one  thousand  dollars. 
That  court  had  the  witnesses  in  their  presence,  and  observed 
their  manner  of  testifying,  and  took  note  of  all  the  circum- 
stances, and  was  satisfied  the  plaintiff  was  entitled  to  the 
verdict. 

It  is  complained  the  damages  are  excessive.  We  do  not 
think  so.  They  are  large,  so  far  as  real  physical  injury  was 
done,  but  that  is  not  the  only  consideration  in  cases  of  this 
nature,  as  was  said  in  Walker  et  al.  v.  Martin,  43  111.  508. 
In  this  kind  of  torts  it  is  impossible  to  estimate  precisely  the 
measure  of  damages  which  would  repair  the  injury.  To  a 
great  extent  it  is  a  matter  of  sentiment  and  feeling,  under 
the  guidance  of  sound  judgment,  duly  weighing  all  the  cir- 
cumstances of  the  ease. 

The  jury  had  a  right  to  award  punitive  damages  in  addi- 
tion to  such  as  may  be  considered  compensatory  merely. 
There  was  no  justification  for  the  beating,  and  it  seems  to 
have  been  quite  a  severe  one.  We  can  not  say  twelve  hun- 
dred and  fifty  dollars  exceeds  rational  bounds,  and  must  affirm 

the  judgment. 

Judgment  affirmed. 


James  F.  Gettins 

v. 
Moses  L.  Scudder/ 

1.  Trustee — negligence  in  selecting  company  in  which  to  insure  trust 
property.  Where  a  deed  of  trust  gives  the  trustee  full  power  to  select  the 
company  or  companies  in  which  to  insure  the  trust  property,  he  will  be 
required  to  exercise  due  care  in  the  selection  of  good  and  solvent  com- 
panies, but  he  will  not  be  a  guarantor  of  their  solvency. 
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2.  Agency  —  liability  for  insuring  property  in  company  which  fails: 
An  insurance  agent,  acting  for  a  trustee  in  procuring  an  insurance  on  the 
trust. property,  who  procures  policies  in  companies  which  are  solvent,  or 
generally  so  considered  and  dealt  with,  and  refuses  to  insure  in  the  com- 
panies requested  by  the  grantor,  will  not  be  liable  to  the  grantor  in  an 
action  for  a  loss,  caused  by  the  subsequent  insolvency  of  the  companies 
selected  by  him. 

3.  In  such  a  case,  where  the  agent  told  the  grantor  in  the  trust  deed 
that  he  would  insure  in  the  company  for  which  he  was  acting,  and  the 
grantor  objected,  and  notified  him  that  he  would  hold  him  responsible  if 
he  did,  and  the  agent  acting  for  the  trustee  insured  in  other  companies, 
then  reported  solvent,  in  good  faith :  Held,  that  the  agent  could  not  be 
made  liable  for  not  insuring  in  the  company  first  named  by  him. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the 
Hon.  Josiah  McRoberts,  Judge,  presiding.    . 

This  was  an  action  on  the  case,  by  James  F.  Gettins  against 
Moses  L.  Scudder.  The  opinion  of  the  court  states  the  na- 
ture and  facts  of  the  case< 

Messrs.  Monroe,  Bisbee  &  Gibbs,  for  the  appellant. 

Messrs.  Williams  &  Thompson,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

In  the  month  of  March,  1871,  appellant,  through  Ogden, 
Sheldon  &  Scudder,  procured  a  loan  of  $4000  from  one  Angel. 
«To  secure  the  payment  of  that  sum,  he  executed  a  deed  of 
trust  for  a  house  and  lot  he  owned,  on  Clark  street,  in  the 
city  of  Chicago,  to  Mahlon  D.  Ogden.  At  the  time  this  was 
done,  the  house  was  insured  for  $4000,  half  of  that  amount 
in  the  Fulton,  of  New  York,  and  the  other  half  in  the  Inde- 
pendent, of  Boston.  These  policies  expired  on  the  9th  of 
September,  1871.  They  were  assigned  to  Ogden,  the  trustee, 
as  further  security  for  the  payment  of  the  loan. 

The  deed  of  trust  contained  a  provision,  that  the  trustee 
should  keep  the  property  insured,  until  the  debt  should  be 
paid,   in   some  good  and  responsible  company  or  companies, 
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"the  election  of  such  insurance  company  or  companies  to  be 
left  to  the  option  of  said  party  of  the  second  part,  or  his  suc- 
cessors in  trust."  And  in  case  of  loss,  the  money  received  on 
the  policy  to  be  paid  on  the  debt  to  Angel,  and  the  premium 
paid  to  effect  the  insurance  was  made  a  charge  on  the  prop- 
erty. 

About  the  time  these  policies  were  expiring,  appellant 
called  on  Scudder,  and  offered  to  place  the  insurance  in  some 
good  company,  but  he  refused  to  permit  appellant  to  make 
the  insurance,  and  informed  him  he  could  have  nothing  to  do 
with  it,  but  said  he  would  put  it  in  their  own  company,  to 
which  appellant  replied  that  he  would  hold  Scudder  respon- 
sible. 

Ogden,  Sheldon  &  Scudder  were  the  agents  of  the  "Under- 
writers Insurance  Company  of  New  York,"  which  appellant 
seems  to  have  known.  Appellant  took  no  further  steps  to 
secure  an  insurance  of  the  property.  Appellee  sent  the  sur- 
veyor of  the  Underwriters  to  examine  the  property,  and  ascer- 
tain the  rates  that  should  be  charged.  The  rate  was  found 
to  be  two  per  cent  for  one  year,  or  four  per  cent  for  three 
years.  Thereupon  appellee  insured  the  property  in  the 
"Merchants"  and  "Germania,"  of  Chicago,  at  two  per  cent 
for  three  years.  It  is  not  denied  that,  in  effecting  this  insu- 
rance, appellee  was  acting  for  the  trustee,  Ogden.  On  the 
9th  of  October,  1871,  the  house  was  destroyed  by  fire,  and 
t'he  insurance  companies  were  not  able  to  pay  the  loss,  but 
appellant  will  be  entitled  to  any  dividend  that  may  be  de- 
clared in  settling  the  affairs  of  the  companies.  On  this  state 
of  facts  appellant  brought  this  suit,  and  on  the  trial  in  the 
court  below  the  judge  instructed  t lie  jury  to  find  for  the  de- 
fendant, upon  the  ground  that  there  was  no  evidence  tending 
to  establish  a  liability  on  the  part  of  defendant.  The  jury 
found  accordingly,  and  a  judgment  was  rendered  in  bar  of 
the  action,  from  which* this  appeal  is  prosecuted. 

Do  the  facts  disclosed  establish  a  liability  ?  We  think  not. 
Appellant  had  conferred  upon  the  trustee  full  power  to  select 
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the  company  or  companies  in  which  he  was  required  to  in- 
sure the  property.  It  therefore  follows,  that  appellant  had 
no  power  to  control  his  action  in  the  matter.  The  trustee 
was  bound  to  insure,  and  had  the  exclusive  right  to  select 
the  company,  and  appellant  had  no  right  to  control  his  action 
in  the  matter.  He  was  bound,  in  the  discharge  of  his  duty, 
to  exercise  due  care  in  the  selection  of  good  and  solvent  com- 
panies, but  he  was  not  bound,  as  guarantor,  for  their  continued 
solvency.  If  the  companies  were  solvent,  or  even  if  they 
were  not  in  fact,  but  were  generally  considered  as  solvent,  and 
so  dealt  with,  that  would  fully  justify  the  trustee  in  their 
selection.  In  this  case  there  is  no  pretense  that  these  com* 
panies  were  not  entirely  solvent  when  the  policies  were  pro- 
cured, or  that  the  trustee,  through  appellee,  as  his  agent  in 
the  matter,  was  guilty  of  any  wrong  in  selecting  the  compa- 
nies he  did.  There  is/4  therefore,  no  ground  of  recovery  for 
negligence  in  effecting  the  insurance  that  was  procured. 

It  is,  however,  urged,  that  appellee  agreed  to  insure  in  the 
'"Underwriters,"  and  that  had  he  done  so  the  amount  of  loss 
would  have  been  paid  in  full,  and  appellant  would  have  sus- 
tained no  injury.  We  are  unable  to  find  that  what  passed  be- 
tween appellant  and  appellee  amounted  to  an  agreement.  The 
former  protested  against  insuring  in  the  "Underwriters,"  and 
wished  to  insure  in  other  and  different  companies.  He,  by 
no  means,  acceded  to  the  insurance  being  effected  in  that 
company,  but,  on  the  contrary,  protested  against  it.  Had 
appellee  insured  in  the  "Underwriters"  at  double  the  cost 
that  was  paid  for  the  policies,  and  no  loss  had  occurred,  we 
presume  appellant  would  not,  when  the  premium  was  claimed 
of  him,  have  supposed  it  had  been  paid  on  an  agreement,  or 
even  by  his  consent.  All  that  the  conversation  amounted  to, 
was  a  statement  by  appellee  that  he  would  insure  in  the 
"Underwriters,"  and  a  positive  and  energetic  objection  on 
the  part  of  appellant,  with  a  notice  that  he  would  hold  appel- 
lee responsible  if  he  did.  This  left  appellee  free  to  retract, 
and  to  select  some  other  good  and  solvent  companies,  which 
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he  did.  In  this  we  fail  to  see  that  he  has  incurred  the  slight- 
est liability.  Having  acted  for  the  trustee,  with  his  sanction, 
in  good  faith  and  with  reasonable  prudence,  in  procuring  the 
policies  as  he  did,  it  was  but  the  exercise  of  the  power  con- 
ferred on  the  trustee  by  the  deed,  and  having  exercised  it  in' 
good  faith  and  with  due  care,  no  reason  is  seen  why  he  should 
be  held  liable  to  respond  in  damages. 

Appellee  may  have  shown  the  want  of  a  disposition  to 
accommodate  appellant,  or  even  to  treat  his  views  in  the 
matter  with  any  consideration,  but  in  doing  so  he  was  but 
exercising  the  undoubted  right  conferred  on  the  trustee  for 
whom  he  was  acting,  and  hence  incurred  no  liability.  Ap- 
pellant has  met  with  a  heavy  Loss,  and  it  may  be  a  misfortune; 
that  he  intrusted  so  important  a  matter  to  the  judgment  and 
discretion  of  another,  and  there  may  be  no  doubt  that  his; 
better  judgment,  as  subsequent  events  have  shown  it  was, 
would  have  saved  him  from  the  loss,  still  the  misfortune  has 
grown  out  of  his  delegating  the  power  to  another  to  determine 
for  him.  We  have  been  unable  to  find  anything  in  the  re- 
cord impeaching  the  good  faith  of  appellee  in  the  transaction. 

Nor  does  it  alter  the  case  that  appellee  and  his  firm  were 
the  agents  of  the  "Underwriters'"  company,  inasmuch  asap-. 
pellant  did  not  agree,  and  much  less  did  he  direct,  that  they 
should  insure  his  property  in  that  company.  Hence  the 
authorities  referred  to,  holding  insurance  agents  and  brokers 
liable  for  failing  to  insure  according  to  agreement,  do  not 
apply  in  this  case.  The  cases  differ  essentially  from  this,  and 
are  not  authority  for  its  decision. 

Perceiving  no  error  in  the  record,  the  judgment  of  the  court 
below  must  be  affirmed. 

Judgment  affirmed. 
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Louis  Waenecke  et  al. 

v. 

Johanist  Lembca. 

1.  Trust  deed — whether  administrator  may  sell.  Where  a  deed  of  trust 
provides  that,  in  defa«ul«t  of  payment  of  the  notes  secured,  or  of  the  inter. 
est,  on  the  application  of  the  holder,  the  trustee,  "or  his  legal  represent- 
ative," shall  advertise,  sell  and  convey  the  premises  as  the  attorney  of  the 
grantor,  the  administrator  of  the  trustee  will  not  be  authorized  to  make 
the  sale  and  conveyance  so  as  to  bar  the  equity  of  redemption. 

2.  Legal  representative — defined.  The  legal  representative  or  per- 
sonal representative,  in  the  commonly  accepted  sense,  means  the  admin- 
istrator or  executor,  but  this  is  not  the  only  definition.  It  may  mean 
heirs,  next  of  kin  or  descendants,  and  sometimes  assignee  or  grantee. 

3.  The  sense  in  which  the  term  is  to  be  understood  depends  somewhat 
upon  the  intention  of  the  parties  using  it,  and  it  is  to  be  gathered,  not 
always  from  the  instrument  itself,  but  as  well  from  the  surrounding  cir- 
cumstances. 

4.  Same — meaning  of,  in  trust  deed.  Where  a  trust  deed  authorizes  the 
trustee,  or  his  legal  representative,  to  execute  the  trust  by  sale,  etc.,  it  will 
be  held  to  mean  that  the  assignee  or  grantee  of  the  trustee  having  the  legal 
title  that  was  in  the  trustee,  shall  execute  the  power,  and  not  a  mere  stran- 
ger, having  no  legal  title,  such  as  the  administrator  of  the  trustee. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

This  was  a  bill  in  chancery,  by  Johann  Lembca  against 
Louis  Warnecke,  Johanna  AVarnecke,  his  wife,  Conrad  War- 
necke  and  Walburga  Rauscher,  to  redeem  certain  real  estate 
from  a  sale  under  a  trust  deed.  The  opinion  of  the  court 
states  the  grounds  upon  which  the  relief  was  sought.  The 
court  below  allowed  the  redemption. 

Mr.  R.  H.  Forrester,  for  the  appellants. 
Messrs.  Barber  &  Lackner,  for  the  appellee. 
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Mr.  Justice  Scott  delivered    the    opinion    of  the  Court : 

This  bill  was  to  redeem  the  land  in  controversy  from  a  sale 
made  under  a  trust  deed,  for  default  in  the  payment  of  the 
indebtedness  thereby  secured.  The  trustee  named  in  the 
deed,  who  was  clothed  with  the  power  to  make  the  sale,  having 
died,  the  sale  was  made  by  Walburga  Rauscher,  his  widow 
and  the  administratrix  of  his  estate.  It  was  provided  in  the 
trust  deed,  in  default  of  the  payment  of  the  notes  secured,  or. 
any  part  thereof,  on  application  of  the  legal  holder,  "John 
Rauscher,  or  his  legal  representative,"  should  advertise,  sell 
and  convey  the  land  as  the  attorney  of  the  grantor. 

The  only  question  presented  material  to  the  decision  of  the 
case  is,  whether  the  administratrix  of  the  deceased  trustee 
could  rightfully  make  the  sale. 

The  law  is  very  jealous  of  this  class  of  sales,  and  will  per- 
mit no  marked  deviation  from  the  authority  giving  the  right. 
Mason  v.  Ainsworth,  58  111.  163. 

The  general  rule  is,  the  trustee  must  himself  execute  the 
power,  and  if,  by  reason  of  death  or  incapacity,  he  can  not 
do  it,  relief  can  only  be  had  on  application  to  a  court  of 
chancery  to  appoint  a  trustee  to  execute  the  residue  of  the 
power. 

It  is  claimed  the  "legal  representative"  of  the  trustee  is 
designated,  by  the  express  terms  of  the  deed,  to  make  the  sale 
on  the  application  of  the  legal  holder  of  the  indebtedness. 
Who  is  the  "legal  representative,"  in  the  sense  that  term  is 
used  in  the  trust  deed,  is  a  question  involving  very  grave 
difficulty.  It  is  well  known  this  term  does  not  always  have 
the  same  signification.  Legal  representative,  or  personal  rep- 
resentative, in  the  commonly  accepted  sense,  means  adminis- 
trator or  executor.  But  this  is  not  the  only  definition.  It 
may  mean  heirs,  next  of  kin  or  descendants.  2  Redfield  on 
Wills,  78,  80,  81  ;  Delannay  v.  Burnett,  4  Gill,  454;  Grand 
Gulf  Railroad  and  Banking  Co.  v.  Brayan,  8  S.  &  M.  234. 

The  sense  in  which  the  term  is  to   be   understood  depends 
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somewhat  upon  the  intention  of  the  parties  using  it,  and  is 
to  be  gathered,  not  always  from  the  instrument  itself,  but  as 
well  from  the  attending  circumstances.  It  will  be  observed 
these  definitions  of  "legal  representative"  have  reference  ex- 
clusively to  administration  of  estates,  both  testate  and  intes- 
tate, and  the  relation  certain  parties  bear  to  deceased  persons. 
It  seems  to  us  most  illogical  to  say  the  term  "legal  represent- 
ative," as  used  in  the  deed,  comes  within  any  of  the  defini- 
tions given.  It  will  bear  another  construction,  and  one  more 
in  harmony  with  the  intention  of  the  parties  using  it.  When 
found  in  instruments  other  than  those  relating  to  the  admin- 
istration of  estates  or  the  affairs  of  the  deceased  persons,  it 
has  been  construed  sometimes  to  mean  assignees,  or  a  certain 
class  of  purchasers,  accordingly  as  it  was  supposed  the  parties 
must  have  understood  it. 

Nothing  could  be  more  absurd  than  to  suppose  the  grantor, 
in  this  instance,  intended  to  use  it  in  the  sense  of  heirs  or 
next  of  kin.  They  might  be  so  numerous,  or  there  might  be 
minors,  lunatic,  insane,  or  persons  otherwise  incapacitated  to 
act,  and  it  would  be  impracticable  to  have  any  execution  of 
the  power.  Nor  is  it  more  reasonable  to  believe  it  was  in- 
tended to  use  the  term  in  the  sense  of  administrator  or  exec- 
utor. The  administrator  or  executor  is  the  legal  representative 
of  the  decedent  only  as  to  the  personal  estate. 

The  legal  title  to  the  real  estate  covered  by  the  trust  deed 
was  in  the  trustee.  It  did  not  descend  to  the  administratrix, 
and  how  could  she  convey  that  which  she  did  not  have?  She 
was  in  no  way  connected  with  the  title  that  was  in  the  trus- 
tee, but  was  a  stranger  to  it.  She  could  not  convey  in  the 
name  of  the  trustee,  for  he  was  dead;  nor  could  she  convey 
in  the  name  of  the  grantor,  or  her  own  name,  for  no  such 
power  was  given.  Where  the  trustees  have  the  legal  title  and 
power  of  sale,  they  alone  are  competent  to  contract  and  make 
a  good  title  to  the  purchaser.     Perry  on  Trusts,  sec.  787. 

In  Delannayw.  Burnett,  supra,  it  was  declared  the  purchaser 
of  a  pre-emption  right  is  to  be  regarded  as  the  "legal  repre- 
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sentative"  of  the  original  claimant,  under  the  act  of  Congress 
granting  such  rights. 

In  the  Grand  Gulf  Railroad  and  Banking  Co.  v.  Brayan, 
supra,  the  same  point  was  ruled  that,  the  term  "legal  repre- 
sentative," as  used  in  the  act  of  Congress  of  March,  1803, 
touching  pre-emption  claims  under  the  act,  does  not  mean 
children  or  heirs  only,  it  embraces  also  assignees  and  grantees, 
who,  in  regard  to  the  thing  assigned  or  granted,  are  the  legal 
representatives  of  the  assignor  or  grantor.  The  reasoning 
of  the  court  is  cogent  and  unanswerable.  Mr.  Chief  Justice 
Sharkey,  in  delivering  the  opinion,  said  :  "An  assignee  or 
grantee  is  a  legal  representative  of  the  assign  or  or  grantor  in 
regard  to  the  thing  granted.  If  Congress  had  intended  that 
heirs,  only,  should  be  entitled  to  represent  the  original  settler, 
it  is  remarkable  that  the  word  ( heirs'  was  not  used.  Its 
meaning  is  well  known;  it  is  the  appropriate  expression, 
when  those  on  whom  the  law  casts  the  estate  are  spoken  of. 
And  as  Congress  used  a  phrase  more  comprehensive,  we  must 
suppose  other  persons  besides  heirs  were  intended.  General 
expressions  in  law  must  be  construed  to  have  a  general  appli- 
cation, unless  there  be  a  clear  indication  that  they  were  in- 
tended to  be  used  in  a  restricted  sense.  Representative  is 
'one  who  exercises  power  derived  from  another.  The  pur- 
chaser derives  his  power  over  the  estate  from  his  vendor." 

Had  it  been  the  intention  of  the  parties  to  this  deed  that 
the  heirs  or  administrator  should  execute  the  power  in  the 
event  of  the  death  of  the  trustee,  it  is  a  singular  omission 
that  no  appropriate  words  were  used  to  indicate  which  class 
of  representatives  was  meant.  And  as  the  parties  have  used 
a  term  susceptible  of  a  different  definition,  we  must  believe 
persons  other  than  heirs  or  administrators  were  intended, 
especially  when  the  enlarged  interpretation  will  effectuate  the 
purpose  the  parties  had  in  view,  and  a  more  restricted  and 
technical  one  will  defeat  it. 

It  is  agreeable  to  the  analogies  of  the  law  that  the  assignee 
or  grantee  having  the  legal  title  that  was  in  the  trustee,  can 
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execute  the  power,  but  it  involves  an  absurdity  to  say  a  mere 
stranger  to  the  title  can.  This  is  the  doctrine  of  the  cases  of 
Pardee  v.  Lindley,  31  111.  174,. and  Sbroiherv.  Law,  54  111.413. 
The  principle  of  those  cases  is,  that,  where  the  mortgagee  or 
his  assignee  is  empowered  to  sell  on  default  being  made,  if 
the  indebtedness  thereby  secured  is  assignable  at  common 
law,  or  by  our  statute,  the  assignee  is  the  only  party  who  can 
execute  the  power.  It  is  for  th'e  reason  the  assignee  is  the 
legal  holder  of  the  indebtedness,  and  the  assignment  carried 
with  it  the  mortgage  as  the  mere  incident. 

In  Hamilton  v.  Lubukee,  51  111.  415,  and  in  Mason  v.  Ains- 
worth,  supra,  it  was  declared  the  equitable  assignee  of  the  in- 
debtedness could  not  execute  the  power  in  his  own  name. 
He  had  neither  the  legal  title  to  the  estate  mortgaged,  nor 
the  indebtedness.  In  the  case  we  are  considering  the  admin- 
istratrix had  neither.  It  follows,  from  the  doctrine  of  those 
cases,  that  the  party  in  whom  is  the  legal  title  to  the  mort- 
gaged property,  or  his  assignee,  or  his  grantee,  is  the  only 
proper  party  to  execute  the  power. 

Here,  the  trustee  was  dead.  There  was  no  grantee  or  as- 
signee, and  hence  no  "legal  representative,"  in  the  sense  we 
suppose  that  term  must  have  been  used  in  the  deed.  There- 
fore, there  was  no  one  who  could  rightfully  make  the  sale. 
A  new  trustee  should  have  been  appointed  to  execute  the 
power,  or  the  trust  deed  should  have  been  foreclosed  by  bill 
in  chancery  as  an  ordinary  mortgage. 

The  sale  by  the  administratrix,  being  unauthorized  by  law, 
did  not  bar  the  equity  of  redemption. 

The  court  properly  held  the  premises  subject  to  redemption, 
and  its  decree  is  affirmed.  ^.^  fl#w> 

Mr.  Chief  Justice  Breese:  I  do  not  concur  in  this 
opinion.  The  deed  of  trust  expressly  authorizing  the  legal 
representative  to  make  the  sale,  it  was  properly  made  by  the 
administratrix. 

Mr.  Justice  Sheldon:  I  concur  with  Mr.  Chief  Jus- 
tice Breese. 
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Statement  of  the  case. 

Aaeon  Cahn  et  al. 

v. 

The  Michigan  Central  Eaileoad  Company. 

1.  Carriers— when  liability  ceases.  It  is  the  duty  of  a  carrier  by  rail- 
road, when  the  goods  are  conveyed  to  its  depot,  to  unload  and  place  them 
in  a  convenient  place  for  delivery,  and,  if  the  consignee  is  then  ready  to 
receive  them,  to  deliver  them  to  him,  but  if  he  is  not,  the  carrier  must 
then  safely  store  them  under  the  charge  of  competent  and  careful  ser- 
vants, ready  to  be  delivered  when  called  for  by  those  entitled  to  receive 
them.  When  this  is  done,  the  carrier's  duty  is  discharged,  and  his  lia- 
bility ceases. 

2.  Same — custom,  as  affecting  place  of  delivery.  The  prima  facie  obliga- 
tion of  a  carrier  with  respect  to  delivery  may  be  affected  by  a  well  estab- 
lished and  generally  well  known  custom  and  usage;  but  to  have  that  effect, 
it  must  be  so  uniformly  acquiesced  in,  by  length  of  time,  that  the  jury 
will  feel  themselves  constrained  to- say  that  it  entered  into  the  minds  of 
the  parties,  and  made  a  part  of  the  contract. 

3.  Where  a  railway  company  delivered  goods  arriving  at  its  depot  to 
a  carter,  to  be  delivered  by  him  only  when  the  consignee  did  not  furnish 
his  own  teams,  or  give  directions  to  the  contrary,  and  the  company  was 
not  interested  in  the  cartage  of  the  goods:  Held,  that  this  did  not  estab- 
lish a  custom  to  deliver  at  the  consignee's  place  of  business. 

4.  Same — when  railway  company  must  deliver  at  consignee's  place  of 
business.  If  a  railway  company,  receiving  goods  for  transportation  over 
its  road,  exacts  the  payment  of  cartage  in  advance  of  shipping,  this  will 
constitute  an  express  contract  to  deliver  at  the  consignee's  place  of  busi- 
ness, and  its  liability  will  not  cease  until  this. is  done. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hod. 
Joseph  E.  Gary,  Judge,  presiding. 

This  was  an  action  on  the  case,  by  Aaron  Cahn.  Louis 
Wampold,  Bernard  Cahn,  Charles  Cahn  and  David  Wallach, 
against  the  Michigan  Central  Railroad  Company,  to  recover 
damages  for  the  loss  of  goods  shipped.  The  opinion  of  the 
court  states  the  necessary  facts. 

Messrs.  Rosenthal  &  Pencp;,  for  the  appellants. 
Messrs.  Walker,  Dexter  &  Smith,  for  the  appellee. 


1873.]  Cahn  et  al  v.  Mich.  Cent.  E.  R.  Co.  97 

Opinion  of  the  Conn. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

It  is  insisted  that  the  liability  of  appellee  as  a  common  car- 
rier had  not  terminated,  in  the  present  case,  when  the  goods 
were  destroyed,  for  two  reasons  :  first,  because  no  opportunity 
was  afforded  appellants  to  receive  or  examine  their  goods  after 
their  arrival  at  the  Chicago  depot,  and  second,  because  it  was, 
by  custom  or  usage,  the  duty  of  appellee  to  de]iver  the  goods 
at  appellants'  place  of  business,  and  not  at  its  warehouse. 

In  support  of  the  first  position,  it  is  argued  that  the  facts  in 
the  present  case  are  different  from  those  in  the  case  of  The 
Merchants'  Dispatch  Transportation  Company  v.  Ha/lock,  64  111. 
284,  and  that  the  rule  there  announced,  consequently,  does 
not  apply. 

We  are  unable  to  concur  in  this  view  of  the  case.  There 
is,  it  is  true,  some  difference  in  the  facts  between  the  two 
cases,  but  the  difference  is  unimportant,  and  does  not  affect 
the  principle  of  law  involved.  The  goods  were,  in  both 
cases,  shipped  by  appellee's  road.  They  arrived  at  the  Chicago 
depot  at  or  near  the  same  time — about  half  past  seven  o'clock, 
on  Saturday  evening,  October  7,  1871 — and  they  were  all 
destroyed  by  the  memorable  fire,  commencing  the  following 
evening,  which  consumed  the  greater  portion  of  the  business 
part  of  the  city.  In  both  cases,  there  was  urgent  need  for 
the  immediate  use  of  the  cars  in  which  the  goods  were 
shipped.  In  the  present  case,  the  goods  were  unloaded  the 
same  evening  that  they  arrived,  directly  into  appellee's  ware- 
house, and,  in  the  other  case,  they  were  unloaded  into  the 
warehouse  of  the  transportation  company,  on  the  following 
morning.  It  is  shown,  in  the  present  case,  that,  on  account 
of  the  way  in  which  appellee's  tracks  are  laid,  and  its  freight 
business  is  conducted  at  this  depot,  it  is  impossible  for  con- 
signees to  receive  goods  which  it  conveys,  until  after  they 
have  been  unloaded  from  the  car  into  the  warehouse.  In 
Hallock's  case,  it  did  not  appear  but  that  goods  arriving 
7— 71st  III. 
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during  business  hours  might  be  received  directly  from  the 
car,  or  from  an  open  platform  accessible  to  the  public.  It  is 
not  shown  that  a  delivery  from  appellee's  warehouse  is  neces- 
sarily, as  its  business  is  conducted,  less  expeditious,  or  con- 
venient to  consignees,  than  a  delivery  of  the  same  goods 
would  be  if  made  from  the  car  or  an  open  platform.  In  no 
event  could  a  delivery  at  such  a  depot  be  instantaneous  with 
the  arrival  of  the  goods,  nor  could  consignees  be  allowed, 
before  goods  are  separated,  to  intermeddle  with  the  contents 
of  cars,  or  indiscriminate  masses  of  freight  unloaded  upon  a 
platform.  The  interests  of  both  carrier  and  consignees  would, 
obviously,  require,  especially  at  depots  where  such  vast  quan- 
tities of  goods  are  being  constantly  received  for  consignees 
as  at  that  of  appellee,  at  Chicago,  that  the  servants  of  the 
carrier  should  be  free  from  outside  annoyance  or  interference 
in  the  arrangement  and  delivery  of  the  various  consignments, 
as  they  are  received  at  the  depot.  It  is  the  carrier's  duty, 
when  the  goods  are  conveyed  to  the  depot,  to  unload  and 
place  them  in  a  convenient  place  for  delivery,  and,  if  the 
consignee  is  then  ready  to  receive  them,  to  deliver  them  to 
him,  but  if  he  is  not,  the  carrier  must  then  safely  store  them, 
under  the  charge  of  competent  and  careful  servants,  ready  to 
be  delivered  when  called  for  by  those  entitled  to  receive 
them.  When  this  is  done,  the  carrier's  duty  is  discharged. 
Whether  the  goods  are  placed,  for  the  purpose  of  delivery, 
on  a  platform,  open  and  accessible  to  the  public,  or  in  aware- 
house,  constructed  with  proper  conveniences  and  facilities  for 
a  speedy  delivery,  and  equally  accessible  to  the  public,  can 
make  no  difference,  for,  if  the  consignee  is  present  at  the 
time,  and  receives  his  goods,  no  question  as  to  the  inter- 
mediate rights  and  duties  of  warehousemen  can  arise,  for 
none  will  have  attached;  and  if  he  is  not  then  present  to 
receive,  or  if,  for  any  reason,  he  chooses  to  permit  them  to 
remain,  the  custody  then  becomes  that  of  a  warehouseman, 
and  not  that  of  a  carrier.  We  are  unable  to  perceive  hbw, 
in  any  view,  the   rights  of  the   parties  can    in  the  least  be 
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changed  or  affected  by  the  act  of  unloading  the  car  directly 
into  the  warehouse,  instead  of  upon  an  open  platform. 

We  are  perfectly  well  aware  that  the  rule  heretofore  laid 
down,  and  thus  far  adhered  to  by  this  court,  upon  this  sub- 
ject, is  not  in  harmony  with  the  views  of  the  courts  in  many 
of  the  other  States,  and  as  contended  for  by  some  respectable 
law  writers.  As  was  shown  in  Hallock's  case,  it  was,  how- 
ever, adopted  many  years  since,  after  an  examination  of  many 
authorities  and  mature  consideration  by  the  court,  and  we  do 
not  conceive  that  it  would  be  wise  or  prudent  to  now  change  it. 

The  facts  in  this  case,  as  we  understand  them,  bring  the 
case  within  the  rule  to  which  we  have  alluded,  and  they  are 
not  different  in  principle,  as  we  have  attempted  to  show,  from 
those  in  Hallock's  case. 

The  principal  question  involved  in  the  second  position 
contended  for  is  one  of  fact.  It  is  undoubtedly  true  that  the 
'prima  fame  obligation  of  a  carrier,  with  regard  to  delivery, 
may  be  affected  by  a  well  established  and  generally  well 
known  custom  and  usage ;  but  it  must,  to  have  that  effect,  be 
so  uniformly  acquiesced  in,  by  length  of  time,  that  the  jury 
will  feel  themselves  constrained  to  say  that  it  entered  into  the 
minds  of  the  parties,  and  made  a  part  of  the  contract.  Dixon 
v.  Dunham,  14  111.  324;  Angell  on  Carriers,  sec.  301;  Tur- 
ner v.  Dawson,  50  111.  85. 

If  we  were  to  consider  the  evidence  on  behalf  of  appel- 
lants alone,  it  might  be  that  we  should  feel  constrained  to  say 
that  the  usage  was,  in  the  case  before  us,  sufficiently  proved; 
but  the  evidence  of  appellee  shows  that  it  was  in  no  manner 
interested  in  the  cartage  of  the  goods;  that  this  was  a  pri- 
vate arrangement  of  one  McMurtry,  and  that  goods  were 
delivered  to  him  only  in  cases  where  consignees  did  not  fur- 
nish their  own  teams,  or  give  directions  to  the  contrary. 

It  seems  to  us  clear  that  appellee's  servants  never  regarded 
appellee  as  bound  to  deliver  goods  in  this  way,  and  that  they 
did  nothing  from  which  appellants  were  authorized  to  infer 
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that  they  might  not  use  their  own  conveyances,  or  employ 
others  than  McMurtry.  to  cart  their  goods. 

If  appellee  had  exacted  the  payment  of  cartage  in  advance 
of  shipping,  as  was  done  in  the  case  of  Hyde  and  another  v. 
Tlie  Navigation  Company  from  the  Trent  to  the  Mersey,  5  Term  R. 
390,  referred  to  by  appellants,  it  would  undoubtedly  be  liable, 
for  this  would  have  constituted  an  express  contract  to  deliver 
their  goods  at  their  place  of  business;  but  this  was  not  the  fact. 
If  we  resort  to  the  bill  of  lading  as  evidence,  we  there  find 
that  the  undertaking  was  to  ship  to  Chicago  depot  only,  and, 
aside  from  this,  there  is  no  evidence  of  an  express  contract. 
If  a  custom  existed  which  was  obligatory,  it  was  binding 
upon  both  parties — the  consignee  as  well  as  the  carrier. 

It  is  impossible,  from  all  the  evidence,  to  say  that  appel- 
lants were  not  at  liberty  to  have  done  their  own  carting  from 
appellee's  depot,  or  to  have  employed  whomsoever  they  chose 
to  do  it. 

We  perceive  no  error  in  the  record  for  which  the  judg- 
ment should  be  reversed,  and  it  is  therefore  affirmed. 

Judgment  affirmed. 


John  Ryan  et  al. 

V. 

9     Sakah  Donnelly. 

1.  Evidence— in  mitigation  of  trespass  to  the  person.  Where  the  (le 
fendants,  without  any  process,  went  to  the  house  where  the  plaintiff  was 
sleeping,  searched  the  house,  made  her  get  out' of  bed  and  dress  in  their 
presence,  and  took  and  lodged  her  in  a  police  station,  on  a  charge  of  lar- 
ceny, which  proved  to  be  wholly  unfounded,  the  defendants  offered  to  prove, 
by  one  of  themselves,  that  when  he  came  home  in  the  evening  his  wife 
informed  him  that  $200  were  stolen,  she  having  the  same  day  discharged 
the  plaintiff  as  a  servant,  which  the  court  refused  to  admit  in  mitigation 
of  damages  in  trespass  by  the  plaintiff:  Held,  that  while  the  evidence 
might  have  been  proper  on  the  question  of  damages,  yet,  as  the  court  could 
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see  that  its  exclusion  worked  no  injury,  it  would  not  reverse  the  judg- 
ment on  that  ground. 

2.  Instruction — abstract  proposition.  The  giving  or  refusing  of  in- 
structions containing  mere  abstract  propositions  of  law,  is  not  error. 

3.  Same — modifying.  Where  a  party  asks  an  instruction  which  should 
not  be  given  at  all,  but  the  same  is  modified  and  given,  he  will  not  be  in 
a  position  to  complain  of  the  modification. 

4.  Error — where  substantial  justice  is  done.  Where  substantial  justice 
has  been  done,  and  the  jury  could  not  have  reached  any  other  result  from 
the  evidence,  a  reversal  will  not  be  given  for  the  refusal  of  instructions 
or  the  rejection  of  testimony  that  might,  with  propriety,  have  been  given 
or  admitted., 

5.  Excessive  damages — in  trespass  to  the  person.  Where  the  plaintiff, 
a  young  woman  aged  about  sixteen  years,  was  discharged  as  a  servant  by 
the  wife  of  one  of  the  defendants,  and  on  the  same  evening  the  wife 
missed  $200,  and  informed  her  husband  that  it  had  been  taken  from  the 
house,  and  the  husband  and  another  person  went,  after  night,  to  the  house 
where  the  plaintiff  lodged,  and  without  any  warrant  or  process  searched 
the  house,  made  the  plaintiff  get  out  of  her  bed  and  dress  herself  in  their 
presence,  and  notwithstanding  her  protestations  of  innocence,  caused  her 
to  be  lodged  in  a  police  station  until  the  next  day,  when  the  money  was 
found  by  the  defendant's  wife  in  her  own  pocket,  it  was  held,  in  an  action 
of  trespass  by  the  plaintiff,  that  a  verdict  of  $775  was  not  excessive,  there 
being  no  probable  cause  shown  for  the  act,  to  relieve  it  from  the  imputa- 
tion of  malice. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
William  W.  Heaton,  Judge,  presiding. 

Mr.  John  Lyle  King,  for  the  appellants. 

Messrs.  Sawin  &  Wells,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  trespass,  brought  by  Sarah  Donnelly 
against  John  Ryan  and  Jerry  Casey,  in  the  circuit  court  of 
Cook  county. 

The  declaration  charges,  that  defendants,  on  the  first  of 
December,  1870,  with  force  and  arms,  beat,  bruised  and  ill- 
treated  plaintiff,  and  arrested  her  without  any  authority  of 
law,  caused  her  to  arise  from  her  bed,  compelled  her  to  go 
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into  the  streets  to  a  police  station,  and  imprisoned  her,  with- 
out any  reasonable  or  probable  cause. 

Plea  of  not  guilty  was  filed.  The  cause  was  tried  before  a 
jury,  and  plaintiff  obtained  a  verdict  for  $775.  The  defend- 
ants appeal,  and  ask  a  reversal  of  the  judgment  on  four 
grounds : 

First — The  court  refused  proper  evidence  offered  by  de- 
fendants. 

Second — The  court  gave  improper  instructions  for  plaintiff. 

Third — The  court  modified  instructions  of  defendants. 

Fourth — The  verdict  is  excessive. 

The  facts,  as  shown  by  the  bill  of  exceptions,  are  briefly 
these:  On  the  first  day  of  December,  1870,  the  plaintiff  was 
discharged  from  the  service  of  John  Ryan,  by  his  wife,  where 
she  had  been  engaged  as  a  servant  girl  for  about  three  months. 
On  the  evening  of  that  day,  Ryan  was  informed  by  his  wife 
that  money  had  been  taken  from  the  house.  About  11  o'clock 
of  the  same  evening,  Ryan  and  defendant  Casey  went  to  the 
house  of  defendant,  where  she  and  her  brothers  and  sisters 
were  residing,  entered  the  house,  searched  it,  compelled  plain- 
tiff to  get  out  of  bed,  arrested  and  took  her  to  a  police  station. 
This  was  all  done  without  process  or  warrant.  After  the 
plaintiff  had  been  lodged  in  the  police  prison,  it  turned  out 
that  no  money  had  been  stolen  from  Ryan's  house,  but  the 
$200  which  Ryan's  wife  had  reported  stolen  was  found  in  her 
own  pocket. 

On  the  trial  of  the  cause,  the  defendants  offered  to  prove, 
by  the  defendant  Ryan,  the  information  he  had  received  from 
his  wife  in  regard  to  the  money  being  stolen,  for  the  purpose 
of  mitigating  damages,  by  showing  good  faith  on  the  part  of 
Ryan  in  causing  the  arrest.  The  court  refused  to  permit  this 
evidence  to  be  introduced.  This  is  the  evidence  excluded, 
upon  which  defendants  ask  a  reversal. 

While  it  may  have  been  proper  for  the  court  to  admit  this 
evidence  on  the  question  of  mitigation  of  damages,  yet.  as 
we  can  see,  from  the  other  testimony    introduced,   that  this 
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evidence  could  not  have  changed  the  result,  we  will  not,  for 
that  reason,  reverse.  Rowley  v.  Hughes,  40  111.  316  ;  Mc- 
Kichan  v.  MeBean,  45  111.  228. 

We  can  scarcely  conceive  any  information  given  Ryan  by 
his  wife  in  regard  to  this  matter,  that  would  tend  to  mitigate 
his  conduct.  If  his  wife  informed  him  that  $200  were  gone, 
and  she  suspected  the  plaintiff,  prudence  and  reasonable  cau- 
tion would  have  dictated  to  him  to  investigate  somewhat,  and 
ascertain  if,  in  fact,  a  larceny  had  been  committed;  and  if 
he  arrived  at  the  conclusion  that  the  money  had  been  stolen, 
and  the  facts  pointed  to  the  plaintiff  as  the  probable  thief, 
the  courts  were  open  to  him.  and  he  should  have  procured  a 
warrant;  but,  blindly  disregarding  all  these  precautions,  in  a 
reckless,  heedless  manner,  he  procures  the  assistance  of  Casey, 
and,  without  warrant,  in  the  dead  hour  of  night,  they  in- 
vade the  private  residence  and  sleeping  apartment  of  the 
plaintiff,  a  girl  of  sixteen  years,  search  the  house,  and  compel 
this  young  woman  to  get  out  of  her  bed,  and  even  outrage 
common  decency  by  compelling  her  to  dress  in  their  presence, 
and  then,  notwithstanding  her  professions  of  innocence,  hurry 
her  off  to  a  police  station. 

The  evidence  offered  and  excluded  by  the  court,  with  all 
these  facts  before  the  jury,  could  not  and  should  not  have 
weighed  a  farthing  in  the  scales  of  justice,  in  mitigation  of 
defendants'  conduct,  even  had  it  been  admitted. 

The  second  point  made  by  the  defendants  is,  the  court  gave 
improper  instructions  on  behalf  of  plaintiff. 

It  is  true,  the  first  instruction  given  contains  a  mere  ab- 
stract proposition  of  law,  but  the  giving  or  refusing  of  such 
an  instruction  is  not  error.  Parker  v.  Fergus,  52  111.  420. 
The  other  instructions  given  for  the  plaintiff  are  based  on 
the  facts  proven,  and  contain  correct  propositions  of  law,  as 
applicable  to  the  case. 

The  third  question  relied  upon  by  defendants  is,  the  modi- 
fication of  two  of  their  instructions  by  the  court. 

We  are  inclined  to  the  opinion  that  these  instructions  should 
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not  have  been  given  to  the  jury  at  all,  as  there  was  not  evi- 
dence sufficient  upon  which  to  base  them,  and  for  this  reason 
defendants  are  not  in  position  to  complain  of  their  modifica- 
tion. But  even  conceding  it  to  be  true  that  the  court  erred 
in  the  modification  of  the  instructions,  we  are  not  disposed 
to  reverse  on  that  ground. 

Where  it  is  apparent  that  substantial  justice  has  been  done, 
as  it  clearly  has  been  in  this  case,  and  the  jury  could  have 
reached  no  other  result  from  the  evidence,  we  will  not  reverse 
because  the  court  may  have  refused  instructions  that  might, 
with  propriety,  have  been  given.  Dishon  v.  Schorr,  19  111. 
59  ;  Schwarz  v.  Schwarz,  26  111.  81  ;  Pahlman  v.  King,  49  111. 
269. 

The  last  point  made  by  appellants  is,  the  verdict  is  ex- 
cessive. 

We  can  not  agree  with  the  defendants  on  this  proposition. 
Seven  hundred  and  seventy-five  dollars,  instead  of  being  ex- 
cessive, in  a  case  where  the  evidence  is  so  clearly  with  the 
plaintiff  as  this,  is  very  moderate.  The  arrest  and  imprison- 
ment was  without  probable  cause ;  the  search  in  the  night, 
without  a  warrant,  was  in  violation  of  law.  We  are  unable 
to  see,  in  this  case,  a  single  element  tending  to  relieve  the 
defendants  from  the  charge  of  malice. 

In  Reno  v.  Wilson,  49  111.  95,  where  the  verdict  was  $1700, 
and  Chapman  v.  Oawrey,  50  111.  514,  where  a  verdict  of  $1000 
was  obtained,  this  court  refused  to  disturb  the  verdict  in 
either  case,  and  the  facts  in  those  cases  are  less  aggravating 
than  in  this. 

Upon  the  whole  record,  we  are  of  opinion  substantial 
justice  has  been  done,  and  the  judgment  will  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  McAllister  :  This  action  was  not  case  for 
maliciously  causing  appellee's  arrest,  but  was  trespass  for 
assault  and  battery,  and  false  imprisonment.  It  is  claimed  that 
the  fact  that  Ryan's  wife  told  him  the  money  had  been  stolen 
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by  appellee,  should  have  been  admitted.  I  think  it  was  not 
competent.  The  charge  was  false,  and  had  no  tendency  to 
mitigate  the  wrong  done  by  the  illegal  and  outrageous  con- 
duct of  Ryan.  The  wife  was  the  instigator  of  these  wrongs, 
and  at  common  law  the  husband  would  be  liable  for  her  acts. 
If  admissible,  then  a  malicious  woman  may  vent  her  spite 
against  a  servant  by  instigating  the  husband  to  do  as  was 
done  here,  and  then  he  could  turn  around  and  mitigate  the 
damages  because  his  wife  put  him  in  motion,  even  though 
done  intentionally  by  her.  There  is  no  principle  upon  which 
the  evidence  excluded  was  admissible. 


Levi  M.  Haveestick 
v, 

Eobeet  Fergus  et  al. 

Replevin — does  not  lie  for  breach  of  contract  to  sell.  The  fact  that  a 
vendor  has  not  performed  his  contract  to  sell  a  boiler,  where  the  purchaser 
has  never  had  possession,  nor  has  the  right  to  possession,  will  not  author- 
ize a  suit  in  replevin,  but  the  remedy  for  a  failure  to  perform  the  contract, 
is  an  action  for  its  breach. 

Appeal,  from  the  Superior  Court  of  Cook  county;  the 
Hon.  William  A.  Porter,  Judge,  presiding. 

This  was  an  action  of  replevin,  by  Levi  M.  Haverstick 
against  Robert  Fergus,  George  H.  Fergus,  John  B.  Fergus 
and  W.  Scott  Fergus,  for  the  recovery  of  a  steam  boiler 
which  the  plaintiff  claimed  to  have  bought.  The  court  found 
for  the  defendants,  and  rendered  judgment  accordingly,  from 
which  the  plaintiff  appealed. 

Mr.  R.  W.  Smith,  for  the  appellant. 

Messrs.  Hervey,  Axthony  &  Galt,  for  the  appellees. 
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Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the 
Court : 

There  is  no  ground  for  maintaining  the  action  of  replevin 
on  the  facts  appearing  in  this  record. 

The  most  that  appellant  could  claim  is,  that  appellees  had 
not  performed  their  contract  in  respect  to  the  sale  of  the 
boiler.  The  article  never  was  in  appellant's  possession,  nor  had 
he  the  right  of  possession.  The  remedy  for  a  failure  to  per- 
form the  contract  was  by  an  action  for  the  breach — replevin 
will  not  lie.     Low  v.  F?*eeman,  12  111.  467. 

But  admitting  the  action  will  lie,  the  weight  of  evidence 
is  clearly  in  favor  of  appellees  on  all  the  points  made,  and 
the  court,  sitting  as  a  jury,  decided  correctly  in  finding  for 
appellees,  and  we  affirm  the  judgment. 

Judgment  affirmed* 


Charles  W.  Holder 


Lafayette,  Bloom ington  and  Mississippi  Ey.  Co. 

1.  Corporation — right  of  officers  to  compensation.  Where  a  director 
of  a  railway  company  is  appointed  treasurer,  and  no  provision  at  the 
time  is  made  for  his  compensation,  he  -will  have  no  right  to  claim  pay  for 
the  same,  and  the  subsequent  allowance  of  a  claim  in  his  favor  will  not 
entitle  him  to  recover. 

2.  Same — directors  are  trustees  of  funds  for  stockholders.  The  directors 
of  a  railway  company,  in  respect  to  the  corporate  funds,  are  trustees,  and 
have  no  right  to  use  or  appropriate  the  funds  of  their  cestuis  que  trust  to 
themselves.  They  have  no  power  to  waste,  destroy,  give  away  or  misap- 
ply them. 

3.  Where  a  person,  not  connected  with  the  management  and  disposal 
of  the  corporate  property,  performs  services  for  the  corporation,  or  where 
the  directors  are  employed  to  perform  duties  disconnected  with  their 
office,  compensation  for  the  services  may  be  allowed  or  recovered. 
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Appeal  from  the  Circuit  Court  of  Livingston  county;  the 
Hon.  Charles  H.  Wood,  Judge,  presiding. 

Messrs.  Spencer  &  Reeves,  for  the  appellant. 

Mr.  L.  E.  Payson,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  <ff  the  Court: 

In  1867,  appellant  was  elected  by  the  board  of  directors, 
treasurer  of  the  company.  He  was,  at  the  time,  one  of  the 
directors.  The  board  never  fixed  any  salary,  fees  or  compen- 
sation of  the  treasurer.  He  acted  from  the  1st  day  of  Sep- 
tember, 1867,  until  the  31st  day  of  January,  1872,  when  he 
settled  with  the  company,  and  they  allowed  him  for  his  ser- 
vices as  treasurer  during  that  time,  the  sum  of  $4000,  and 
drew  a  warrant  in  his  favor  for  that  sum' on  the  treasury  of 
the  company.  A  warrant  of  attorney  was  given  by  the  com- 
pany, and  a  judgment  was  subsequently  confessed  for  that 
amount,  in  favor  of  appellant,  but,  on  motion,  it  was  set 
aside  and  the  company  let  in  to  plead,  and  on  a  trial,  by  con- 
sent of  parties,  by  the  court  without  a  jury,  the  issues  were 
found  for  the  defendant,  and  a  judgment  rendered  accord- 
ingly, from  which  plaintiff  appeals  to  this  court. 

According  to  the  rule  announced  in  the  case  of  Cheeney  v. 
The  Lafayette,  Bloomington  and  Mississippi  Railway  Co.  68  111. 
570,  the  question  is,  whether  the  services  thus  rendered  were 
extraordinary  and  entirely  disconnected  from  the  duties  de- 
volved upon  him  as  a  director.  The  board  of  directors  were 
in  the  possession  of  the  funds  and  property  of  the  corpora- 
tion, and  that  body  had  entire  control  over  it,  and  could  dis- 
burse it  as  they  chose,  either  by  themselves,  by  one  or  more 
of  their  number,  or  by  some  other  person  not  of  the  board 
of  directors.  Having  done  so  through  one  of  their  members, 
we  must  suppose  that  they  chose  to  regard  it  as  a  part  of 
his  duty  as   director.     Had   not   such   been  the   intention,  it 
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seems  to  us  that  a  salary  would  have  been  provided  by  a  by- 
law or  resolution. 

Again,  they  are  managing  a  fund  as  trustees  for  the  stock- 
holders, and  they  have  no  right  to  use  or  appropriate  the 
funds  of  their  eestuis  que  trust  to  themselves.  They  have  no 
power  to  waste,  destroy,  give  away  or  misapply  it,  and  when 
they  were  elected  by  the  shareholders,  no  provision  having 
been  made  for  their  compensation,  the  stockholders  had  a 
right  to  suppose  they  were  acting  under  the  common  law  rule, 
that,  as  trustees,  they  could  not  claim  payment  for  their  ser- 
vices. But  it  is  said  there  was  an  understanding,  when 
appellant  agreed  to  act  as  treasurer,  that  he  should  receive  a 
fair  compensation.  With  whom  was  it  so  understood?  Was 
it  with  the  shareholders,  who  owned  the  money  and  property 
with  the  management  of  which  he  and  his  fellow-directors 
had  been  intrusted,  or  was  it  with  themselves? 

The  Supreme  Court  of  Pennsylvania,  in  the  case  of  Kirk- 
patrick  v.  The  Penrose  Ferry  Bridge  Co.  49  Penn.  St.  R.  121, 
held  that  a  treasurer  of  such  a  company  could  not  recover 
compensation  for  services  rendered  unless  the  compensation 
had  been  previously  fixed  by  a  by-law  or  a  resoluti-on,  before 
the  services  were  performed.  See.  also,  Loan  Association  v. 
Stonemetz,  29  Penn.  St.  R.  534;  Neio  York  and  N.  H.  Railroad 
Co.  v.  Ketchum,  27  Conn.  170;  Henry  v.  Rutland  and  B.  Rail- 
road Co.  27  Vt.  435;  Butts  v.  Wood,  37  N.  Y.  R.  317. 

We  are  not  disposed  to  adopt  the  rule  in  its  entire  length 
and  breadth,  but  to  limit  it  to  officers  who  have  the  manage- 
ment and  control  of  the  property  and  affairs  of  the  company. 
Where  the  office  of  treasurer,  secretary  or  attorney,  etc.,  is 
held  by  a  mere  stockholder,  or  other  person  not  connected 
with  the  directory,  the  rule  should  not  apply,  as  they  are 
wholly  disconnected  from  the  management  and  disposal  of 
the  property,  and  are  not  tempted  to  misapply  the  funds,  or 
when  they  perform  duties  disconnected  from  their  office,  and 
no  rule  of  public  policy  is  thereby  violated. 
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But  in  this  case  appellant  was  a  director  when  he  performed 
the  duties  of  treasurer,  and  falls  within  the  rule.  See  Grid- 
ley  v.  The  Lafayette,  Bloomington  and  Mississippi  Ry.  Co.  post, 
p.  200. 

The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed, 

Mr.  Justice  Scott:    I  do  not  concur  in  this  decision. 


Eosa  ~D.  Gleason,  Admx. 

V. 

David  Henky  et  al. 

1.  Execution  op  note  —  unauthorized,  not  cured  by  recognition  and 
promise  to  pay.  If  an  intestate's  name  has  been  forged,  or  signed  to  a 
promissory  note  by  an  unauthorized  person,  it  does  not  follow  that  his 
estate  is  liable  thereon,  upon  proof  of  his  recognition  of  the  same  and 
promise  to  pay.  The  ratification,  in  such  a  case,  must  be  made  with  a 
full  knowledge  of  the  facts  affecting  the  party's  rights. 

2.  Fokm  of  verdict  and  judgment  in  debt.  A  verdict  and  judgment  in 
an  action  of  debt,  before  the  Practice  Act  of  1872,  for  damages  only, 
which  includes  the  principal  debt  and  interest,  as  in  assumpsit,  is  erro- 
neous. 

Appeal  from  the  Circuit  Court  of  Will  county;  the  Hon. 
Josiah  McRoberts,  Judge,  presiding. 

This  was  an  action  of  debt,  brought  by  David  Henry  and 
John  A.  Van  Buskirk,  partners,  under  the  name  of  David 
Henry  &  Co.,  against  Rosa  D.  Gleason,  administratrix  of  the 
estate  of  John  Gleason,  deceased,  upon  a  sealed  promissory 
note.  The  execution  of  the  note  was  put  in  issue  by  a  plea 
verified  by  oath.  A  trial  was  had,  resulting  in  a  verdict  and 
judgment  in  favor  of  the  plaintiffs.  The  opinion  of  the 
court  states  the  substantial  facts  of  the  case. 
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Messrs.  Breckenridge  &  Garnsey,  for  the  appellant. 
Messrs.  Hill  &  Dibell,  for  the  appellees. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

Under  the  issue  made  by  the  pleadings,  whether  appel- 
lant's intestate  ever  executed  the  note  sued  on,  evidence  was 
given  for  appellees,  plaintiffs  below,  tending  to  show  a  recog- 
nition by  intestate  of  liability  upon  it.  and  this  was  the  only 
evidence  tending  to  show  that  he  executed  it. 

Upon  the  part  of  the  defendant,  evidence  was  given  tend- 
ing to  show  that  the  signature  was  not  that  of  the  intestate. 

This  being  the  state  of  the  evidence,  the  court,  on  behalf 
of  plaintiffs,  instructed  the  jury  that  it  was  wholly  immate- 
rial to  the  issue  in  the  case  whether  the  note  given  in  evi- 
dence was  signed  by  John  Gleason,  with  his  own  hand,  or 
not,  and  the  jury  will  wholly  disregard  all  evidence  offered 
by  the  defendant  showing,  or  tending  to  show,  that  the  note 
was  not  signed  by  him,  if  the  jury  believe,  from  the  evi- 
dence, that  he  recognized  and  promised  to  pay  said  note. 

This  suit  was  between  the  payees  and  the  administratrix 
of  the  estate  of  the  alleged  maker.  The  instrument  was 
under  seal,  and  the  name  of  a  subscribing  witness  appeared, 
which  was  the  same  as  one  of  the  plaintiffs.  No  attempt  was 
made  to  account  for  the  non-production  of  the  subscribing 
witness,  and  perhaps  the  presumption  should  be  indulged 
that,  the  name  being  the  same,  he  is  presumed  to  be  the  same 
person.  However  this  may  be,  the  instruction  is,  in  effect, 
that,  if  intestate's  name  had  been  forged,  or  signed  by  an 
unauthorized  person,  still  the  recognition  and  promise  to  pay 
would,  under  all  circumstances,  make  the  intestate  liable. 
Such  is  not  the  law.  "  It  is,"  says  Parsons,  "  an  almost 
universal  rule  that  the  ratification  must  be  made  with  full 
knowledge  on  the  part  of  the  principal  of  the  facts  affecting 
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his  rights."     1  Pars,  on  Notes  and  Bills,  101;  Helm  v.  Can- 
trell  et  al  59  111.  529. 

The  defendant's  counsel  asked  an  instruction  substantially 
embodying  this  rule,  but  it  was  refused. 

This  action  was  debt,  and  was  brought  before  the  Practice 
Act  of  1872.  The  jury  found  a  verdict  only  for  damages, 
which  included  the  principal  and  interest,  and  judgment  was 
given  upon  it,  as  in  assumpsit.  This  was  error,  as  has  been 
repeatedly  held  by  this  court. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Akchibald  McCoy 

v. 

The  People  of  the  State  of  Illinois. 

1.  Witness — impeachment.  A  witness  can  not  be  impeached  by  proof 
of  his  statements  made  out  of  court,  unless  his  attention  has  been  called 
to  the  same,  specifying  the  time  and  place. 

2.  Evidence — declarations  and  admissions  of  party  in  interest.  In  civil 
cases,  the  declarations  and  admissions  of  the  party  really  interested,  al- 
though not  a  party  to  the  suit,  are  evidence,  as  the  law  in  respect  to 
admissions  regards  the  real  party  in  interest. 

3.  Same — admissions  of  prosecutrix  in  bastardy  admissible.  A  prose- 
cution under  the  bastardy  act  being  a  civil  suit,  and  for  the  benefit  of  the 
mother  of  the  child,  to  relieve  her  from  a  burden  which  belongs  to  the 
putative  father,  she  is  the  real  party  in  interest,  and  her  declarations  and 
admissions  are  evidence  against  her,  without  having  her  attention  called 
to  the  same  when  upon  the  stand. 

4.  Practice — objections  to  deposition.  The  objection  that  a  deposition 
was  taken  without  notice,  or  that  it  was  improperly  served,  comes  too 
late  when  made  in  this  court  for  the  first  time.  A  party  can  not  make 
one  objection  in  the  court  below,  and  insist  on  another  in  this  court. 

5.  Deposition — interrogatories  should  refer  to  party  by  the  true  name. 
In  a  bastardy  proceeding,  by  Mary  Hilger,  it  was  proved  that  another  party 
had  carnal  intercourse  with  her  about  the  time  of  conception,  and  this 
party's  deposition  was  taken  to  disprove  the  fact,  but  the  interrogatories 
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referred  to  the  prosecutrix  by  the  name  of  Mary  Higler,  and  the  witness 
denied  the  charge  as  to  her:  Held,  that  the  court  erred  in  allowing  such 
interrogatories  and  the  answers  thereto  to  be  read. 

Appeal  from  the  Circuit  Court  of  Ogle  county ;  the 
Hon.  William  W.  Heaton,  Judge,  presiding. 

Messrs.  Bushnell  &  Bull,  for  the  appellant. 
Messrs.  Eustace,  Barge  &  Dixon,  for  the  People. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

This  is  a  prosecution  for  bastardy,  and  is  now,  for  the  sec- 
ond time,  brought  to  this  court  by  the  appeal  of  the  defend- 
ant. 

Mary  Hilger,  the  prosecutrix,  positively  swears  that  she  is 
the  mother  of  a  child,  in  the  law  deemed  a  bastard,  of  which 
the  defendant  is  the  father.  The  defendant  quite  as  positively 
denies,  under  oath,  his  paternity  of  the  child,  and  that  he 
has  had  illicit  sexual  intercourse  with  the  prosecutrix. 

We  should,  under  the  circumstances,  be  extremely  reluc- 
tant to  disturb  the  verdict  of  the  jury,  were  we  not  clearly 
satisfied  that  injustice  has  been  done  the  defendant  by  the 
rulings  of  the  court  below,  which  can  be  corrected  upon  a 
subsequent  trial,  and  which  may  have  materially  tended  to 
produce  the  verdict  as  rendered. 

One  Samuel  Grim,  a  witness  for  the  defendant,  while  being 
examined  on  the  trial,  was  asked  this  question  :  "Did  or  not 
Mary  Hilger,  in  the  spring  of  1871,  call  upon  you  and  say 
that  she  was  in  the  family  way,  and  ask  you  what  you  were 
going  to  do  about  it  ?"  This  was  objected  to  by  the  attorney 
for  the  prosecution,  because  the  question  was  not  propounded 
to  the  prosecutrix,  during  her  examination  as  a  witness, 
whether  she  had  so  said  to  Grim,  particularly  specifying  time 
and  place.  The  court  sustained  the  objection,  and  refused  to 
allow  the  question  to  be  answered,  and  the  defendant  excepted. 
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The  question  is  clearly  leading,  and  if  the  objection  to  it 
had  been  based  on  that  ground,  it  should  undoubtedly  have 
been  sustained.  If,  likewise,  the. answer  sought  is  admissible 
only  for  the  purpose  of  impeaching  the  prosecutrix,  it  is 
equally  clear  that  the  objection  was  well  taken,  and  the  rul- 
ing of  the  court  correct.  But  it  is  insisted  that  the  evidence 
was  admissible,  if  not  for  the  purpose  of  impeachment,  at  all 
events  as  the  declaration  of  a  party  in  interest. 

The  general  principle  is,  that  in  civil  cases  the  admissions 
of  the  party  really  interested,  although  not  a  party  to  the 
suit,  are  evidence  against  such  party,  for,  it  is  said,  the  law, 
with  a  view  to  evidence,  regards  the  real  party.  2  Starkie 
on  Evidence,  (5th  Am.  ed.)  22. 

The  question  is,  then,  is  this  a  civil  suit,  and  is  the  prose- 
cutrix really  the  party  in  interest  ? 

In  Coleman  v.  Frum,  3  Scam.  378,  a  contract  was  entered 
into  between  the  mother  of  an  illegitimate  child  and  the  re- 
puted father,  whereby  she  agreed  to  dismiss  a  complaint 
preferred  by  herself,  before  a  justice  of  the  peace,  against  the 
reputed  father,  for  the  support  of  their  offspring,  and  he,  in 
consideration  thereof,  agreed  to  pay  her  a  stipulated  sum  • 
and  it  was  held  to  be  valid,  for  the  reason  that  the  suit  was 
under  the  entire  control  of  the  mother. 

In  Mann  v.  The  People,  35  111.  467,  it  was  held  that  a  pro- 
secution for  bastardy  is  regarded  as  a  civil  and  not  a  criminal 
proceeding,  and  that  it  is,  therefore,  not  essential  to  a  convic- 
tion that  the  evidence  of  guilt  shall  exclude  every  reasonable 
doubt,  but  a  preponderance  will  be  sufficient. 

In  Pease  v.  Hubbard,  37  111.  257,  suit  was  brought  by  the 
mother  of  a  bastard  child  against  a  constable,  for  having  neg- 
ligently permitted  the  escape  of  the  person  whom  she  charged 
as  being  the  father  of  the  bastard,  and  who  was  arrested  by 
the  constable  under  a  bastardy  warrant,  issued  upon  her  com- 
plaint. It  was  there  said  :  "The  father  is  primarily  liable 
for  the  support  of  his  offspring.  In  the  event  of  his  failure 
to  perform  this  duty,  it  devolves  upon  the  mother,  and  in 
8— 71st  III. 
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case  of  her  inability,  the  child  becomes  a  public  charge  as  a 
pauper.  This  law  was  designed  to  place  the  burden  where  it 
properly  belongs — upon  the  immoral  father — and  prevent  him 
from  casting  it  either  on  the  mother  or  the  county.  We  are, 
then,  wholly  unable  to  see  why  this  suit  may  not  be  main- 
tained. If  the  officer  negligently  suffered  the  father  to  escape, 
he  is  liable  to  any  one  who  was  injured  by  his  neglect  of  offi- 
cial duty.  The  plaintiff  was  clearly  injured,  because  she  is 
left  liable  to  a  burden  from  which  it  was  the  duty  of  the 
escaped  prisoner  to  relieve  her,  and  to  secure  the  performance 
of  which  duty  he  had  been  arrested,  upon  her  complaint." 

In  The  People  v.  Star?*,  50  111.  52,  it  was  held,  upon  the 
principle  announced  in  these  cases,  that  the  defendant  in  the 
prosecution  for  bastardy  is  a  competent  witness  on  his  own 
behalf,  under  the  act  of  1867,  admitting  parties  in  civil  suits 
to  testify.  The  court  observed  :  "This  case  (Pease  v.  Hub- 
bard, supra,)  answers  the  argument  made  by  the  plaintiff  in 
error,  that  this  act  of  1867  applied  only  to  cases  in  which 
either  party  might  be  called  upon  to  testify  ;  and  as  neither 
the  State,  nor  the  child  for  whose  benefit  the  proceeding  was 
instituted,  could  be  called  on  to  testify,  the  defendant  could 
not  be.  The  proceeding  is  for  the  benefit  of  the  mother,  to 
relieve  her  from  a  burden  which  belongs  to  the  putative 
father.  As  she  could  testify,  there  is  no  reason  why  the  de- 
fendant should  not."  This  was  reaffirmed  in  Freeman  v.  The 
People,  54  111.  162,  and  in  other  subsequent  decisions. 

It  thus  appears  to  be  the  well  settled  law,  as  declared  by 
this  court,  that  this  is  a  civil  proceeding,  and  that  the  prose- 
cutrix is  the  real  party  in  interest,  using  the  name  of  the 
People  as  plaintiff,  as  a  mere  matter  of  form. 

The  evidence  offered,  therefore,  should  have  been  received 
as  the  declaration  or  admission  of  a  party  in  interest,  and  it 
wras  error  to  exclude  it. 

It  is  also  objected,  that  the  court  erred  in  allowing  the 
deposition  of  Philip  Dietrick  to  be  read  in  evidence. 
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Two  witnesses  swear  to  having  seen  this  witness  have  illicit 
sexual  intercourse  with  the  prosecutrix,  the  last  of  October 
or  the  first  of  November,  1871,  and  his  deposition  was  read 
in  evidence  for  the  purpose  of  contradicting  them.  The 
attorney  for  the  defendant  moved  to  quash  the  deposition,  on 
the  ground  that  it  was  taken  when  no  trial  was  pending  in 
the  court,  and  on  the  ground  of  surprise,  the  counsel  not 
being  advised  the  same  was  on  file.  The  grounds  of  these 
objections  seem  to  have  been  removed  by  the  evidence  of  the 
clerk  of  the  court  and  reference  to  the  files. 

The  objections  now  urged  are,  that  the  deposition  was 
taken  without  notice,  and  that  it  was  improperly  returned. 
These  objections  come  too  late.  If  well  founded,  they  should 
have  been  urged  in  the  court  below.  A  party  is  not  allowed 
to  make  one  objection  in  that  court,  and  insist  upon  -another 
in  this. 

The  counsel,  however,  objected  to  reading  the  eighth  and 
ninth  interrogatories  and  answers,  on  the  ground  that  they 
do  no  not  refer  to  the  prosecutrix,  but  an  entirely  different 
person.     They  are  as  follows  : 

"8th  int.  Did  you  ever  have  sexual  intercourse  with 
Mary  Higler? 

"Ans.     I  never  did. 

"9th  int.  Did  you,  during  the  months  of  October  or  No- 
vember, A.  D.  1870,  have  sexual  intercourse  with. said  Mary 
Higler,  at  her  father's  house,  in  Mt.  Morris,  Ogle  county, 
Illinois,  or  at  any  other  time  or  place  ? 

"Ans.  I  never  had  sexual  intercourse  with  Mary  Higler 
at  her  father's  house  or  at  any  other  place." 

"Hilger,"  the  name  of  the  prosecutrix,  and  "Higler,"  the 
name  used  in  these  interrogatories  and  answers,  are  as  differ- 
ent in  sound,  as  they  would  ordinarily  be  pronounced,  as  they 
are  in  orthography.  It  may  be  that  ''Mary  Hilger"  was  in- 
tended by  the  words  "Mary  Higler,"  or  it  may  be  that  some 
other  person  than  Mary  Hilger  was  intended,  in  order  that 
the  witness  might  truthfully  give  the  answers  desired,  with  a 
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Justices  Scott  and  Craig,  dissenting. 

view  of  applying  them  to  -Mary  Hilger,  when  such  answers 
could  not  have  been  obtained  if  her  name  had  been  used. 
The  court  may  presume,  but  can  not  know  what  the  fact  was. 
To  admit  such  evidence  would  establish  a  dangerous  prece- 
dent— one  which  might  be  productive  of  almost  endless  frauds 
upon  the  court.  It  is  the  duty  of  a  party  who  offers  to  read 
a  deposition  in  evidence,  to  know  in  advance  that  the  ques- 
tions and  answers  are  relevant,  and  that  they  refer,  with  rea- 
sonable certainty,  to  the  persons  or  subjects  involved  in  the 
inquiry.  The  court  erred  in  overruling  the  objections  to 
these  interrogatories  and  answers,  and  permitting  them  to  be 
read  in  evidence. 

We  perceive  no  substantial  error  in  the  instructions,  when 
taken  as  a  whole;  but,  for  the  errors  indicated,  the  judgment 
must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 

Mr.  Justice  Scott:  I  can  not  concur  in  this  decision.  It 
does  not  seem  to  me,  the  errors  indicated  are  of  sufficient 
gravity  to  be  made  the  ground  of  a  reversal  of  a  judgment 
rendered  on  a  second  verdict  in  favor  of  appellee.  I  am  un- 
able to  appreciate  how  errors  so  trivial  in  their  character 
could  affect  the  merits  of  the  case.  There  is  scarcely  a  case 
brought  to  this  court  in  which  some  slight  errors  may  not  be 
detected,  but  if  they  should  be  regarded  as  causes  for  a'rever-* 
sal  of  the  judgment  or  decree,  it  would  render  the  adminis- 
tration of  the  law  so  technical  as  would  amount  to  a  denial 
of  justice  to  all  who  are  pecuniarily  unable  to  continue  the 
litigation  through  an  indefinite  period. 

In  this  case  the  evidence  was  conflicting,  and  the  jury  hav- 
ing been  properly  instructed,  the  rule,  as  repeatedly  declared 
by  this  court,  is,  that  the  verdict  must  be  regarded  as  settling 
the  controverted  facts.  The  judgment,  in  my  opinion,  should 
be  affirmed. 

Mr.  Justice  Craig:  I  do  not  concur  in  the  decision  of 
this  cause. 
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Turlington  W.  Harvey 

V. 

M.  V.  B.  Van  DeMark  et  al. 

1  Warranty — when  contract  is  rescinded.  Where  a  contract  for  the 
sale  of  lumber  is  rescinded  by  mutual  consent,  and  the  vendor  takes  the 
lumber  back,  agreeing  to  pay  for  unloading  and  sorting,  no  recover}*  can 
be  had  upon  a  special  count  for  a  breach  of  warranty,  in  a  suit  b}r  the 
purchaser. 

2.  Common  counts — what  may  be  recovered  under.  A  plaintiff  can  not 
recover  for  the  use  of  his  dock,  under  the  ordinary  common  counts. 
There  should  be  a  separate  count  for  dockage. 

3.  Bill  op  exceptions — should  not  contain  questions  and  answers  in 
full  in  all  cases.  Evidence  to  go  into  a  bill  of  exceptions  should  be  con- 
densed, under  the  supervision  of  the  judge  trying  the  cause,  and  the 
substance  and  pith  alone  presented  to  this  court.  It  is  objectionable  to 
give  every  question  and  answer  as  taken  down  by  a  short-hand  reporter. 

4.  Superior  Court  op  Cook  county — should  be  held  by  one  judge  only. 
The  record  of  a  cause  from  the  Superior  Court  of  Cook  county  should 
show  that  the  court,  or  branch  of  the  court,  was  held  by  one  judge  only, 
and  he  should  sign  the  bill  of  exceptions. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the 
Hon.  William  A.  Porter,  Joseph  E.  Gary,  and  John  A. 
Jameson,  Judges,  presiding. 

The  opinion  of  the  court  contains  a  statement  of  the  mate- 
rial facts  of  the  case,  except  that  the  bill  of  exceptions  was 
signed  by  the  Hon.  William  A.  Porter. 

Messrs.  Walker,  Dexter  &  Smith,  for  the  appellant. 
Mr.  George  W.  Parkes,  for  the  appellees. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the 
Court: 

This  was  an  action  of  assumpsit,  in  the  Superior  Court  of 
Cook  county,  brought  by  Van  DeMark  and  Chandler  against 
Harvey,  which  resulted  in  a  verdict  and  judgment  for  the 
plaintiff,  for  six  hundred  and  twenty-eight  dollars  in  damages. 
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To  reverse  this  judgment  the  defendant  appeals. 

It  appears  the  plaintiffs  were  dealers  in  lumber,  on  a  small 
scale,  in  Chicago,  and  the  defendant,  also,  on  a  scale  more 
extensive,  and  from  whom  plaintiffs  had  purchased  a  cargo 
of  lumber,  brought  by  a  vessel  called  the  "Holmes,"  which 
proved  to  be  very  good.  They  claim,  the  cargo,  which  is  the 
subject  of  this  controversy,  was  warranted  to  them  to  be  equal 
if  not  superior  to  that  of  the  "Holmes,"  and  for  which  they 
agreed  to  pay  seventeen  dollars  per  thousand  feet.  There 
were  about  190,000  feet  in  the  vessel,  and  she  was  taken  to 
plaintiffs'  dock,  on  the  North  Branch,  some  three  or  four 
miles  from  defendant's  dock,  and  there  unloaded  by  the  hands 
belonging  to  the  vessel.  While  this  process  was  going  on,  Van 
DeMark,  one  of  the  plaintiffs,  was  dissatisfied  with  the  lum- 
ber, he  deeming  it  not  equal  to  the  representations  made  of  its 
quality,  and  so  informed  the  agent  of  defendant,  who  had  sold 
it,  and  who  carried  on  the  negotiations  for  the  sale.  Plain- 
tiffs had  then  sorted  about  fifteen  thousand  feet,  and  requested 
the  defendant  to  take  it  away,  as  they  did  not  want  it.  The 
agent  then  requested  plaintiffs,  to  go  on  unloading,  and  sort 
it,  and  if  it  did  not  suit  he  would  pay  charges  and  take  it 
away,  saying  he  did  not  want  more  than  the  lumber  was 
worth.  Plaintiffs  then  continued  unloading  and  sorting,  em- 
ploying twelve  men  six  and  a  half  days,  in  which  time  they 
had  sorted  about  120,000  feet.  Van  DeMark,  then,  finding 
the  cargo  did  not  improve  in  quality,  went  to  see  the  agent, 
and  told  him  it  did  not  improve,  and  then  inquired  of  him 
what  he  was  going  to  ask  per  thousand.  Van  DeMark  offered 
ten  dollars,  and  the  agent  demanded  fourteen  dollars,  which 
Van  DeMark  refused  to  give.  He  then  gave  the  agent  a  bill 
of  their  charges  :  seventy-eight  days,  at  one  dollar  and  ninety 
cents  per  day,  and  eight  days  dockage,  at  thirty  dollars  per 
day.  Van  DeMark  then  says,  they  decided  to  take  it  away, 
and  gave  him  a  check  for  one  thousand  dollars,  which  he  had 
let  them  have  when  buying  the  cargo,  but  says  he  paid  noth- 
ing on  the  purchase  price  of  the  cargo.     Defendant  has  never 
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paid  them  anything  for  sorting  or  dockage.  Defendant's 
wagons  came  and  hauled  the  lumber  away. 

This  statement  is,  in  substance,  the  sum  total  of  the  lead- 
ing facts  in  the  case. 

The  demand  of  the  plaintiffs  is,  as  appears  by  the  bill  of 
particulars — 

For  78  days' work,  at  $1.90  per  day $148.20 

For  23  days'  dockage,  at  $30  per  day 690.00 

For  damages  not  furnishing  lumber  as  agreed 2,000.00 

The  declaration  counted  on  a  warranty  of  the  lumber,  and 
the  common  counts  were  the  ordinary  money  counts,  a  count 
for  work  and  labor* and  materials,  and  an  account  stated,  but 
no  count  for  the  use  of  dock. 

As  to  the  special  count,  we  think  the  proof  tends  to  show 
the  contract  was  rescinded,  defendant  returning  the  money 
plaintiffs  had  advanced  on  the  purchase.  There  is  some  con- 
flict in  the  testimony  on  this  point,  but  we  think  that  fact  is 
established.  If  this  be  so,  then  the  only  claim  the  plaintiffs' 
could  have  against  the  defendant,  was  for  the  work  and  labor1 
and  expenses  attending  the  sorting  the  lumber,  which,  bv 
their  own  statement  of  account,  amounted  to  one  hundred  and 
forty-eight  dollars. 

Van  DeMark  testified,  when  his  decision  not  to  take  the 
lumber  was  made  known  to  the  agent,  he  presented  his  bill, 
which  was  for  seventy-eight  days,  at  one  dollar  and  ninety 
cents  per  day,  and  dockage  eight  days,  at  thirty  dollars  per 
day,  to  which  the  agent  made  no  objection.  These  two  sums, 
if  they  are  entitled  to  recover  for  dockage,  make  three  hun- 
dred and  eighty-eight  dollars.  The  jury  have  allowed  them 
six  hundred  and  twenty-eight  dollars — on  what  theory  we  are 
at  a  loss  to  perceive.  The  special  contract  being  rescinded, 
and  no  count  in  the  declaration  for  dockage,  plaintiffs  were 
limited  to  the  value  of  the  work  and  labor  done  in  sorting 
this  lumber.  If  they  allowed  for  dockage,  the  proof  shows, 
most  clearly,  that  the  usual  charge  for  dockage,  sorting  and 
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loading  the  lumber  on  cars,  is  only  one  dollar  per  thousand. 
This  lumber  was  not  loaded  on  cars,  and,  deducting  for  that, 
we  gather  from  the  testimony  that  fifty  cents  for  sorting  is 
the  usual  rate  per  thousand;  but  if  one  dollar  is  the  proper 
charge,  plaintiffs  could  only  claim  one  hundred  and  twenty 
dollars.  We  do  not  see  on  what  basis  the  jury  placed  their 
finding,  as  it  appears  to  us  the  damages  are  too  large,  and 
there  should  be  a  new  trial. 

We  must  express,  here,  our  disapprobation  of  the  manner  in 
which  bills  of  exceptions  are  made  up,  brought  here  from  the 
courts  in  the  Cook  circuit.  They  contain  all  the  questions, 
some  of  them  mere  repetitions,  and  the  disjointed,  rambling 
answers  of  the  witnesses,  precisely  as  the  short-hand  reporter 
takes  them  down.  This  cumbers  the  record,  obscures  the 
case,  and  adds  very  greatly  to  the  costs.  Evidence,  to  go 
into  a  bill  of  exceptions,  should  be  condensed,  under  the  su- 
pervision of  the  judge  trying  the  cause,  and  the  substance  and 
pith  alone  presented  to  this  court.  We  have  no  time  to  ex- 
pend in  reading  questions  and  answers. 

We  observe,  also,  this  cause  was  tried  before  three  judges, 
when  the  statute  provides,  except  in  certain  cases,  the  Supe- 
rior Court  shall  be  held  by  a  single  judge.  This  record  shows 
that  three  judges  of  that  court  were  present  as  judges  on  the 
trial  of  this  cause,  and  the  bill  of  exceptions  signed  by  one 
only. 

Believing  the  damages  are  too  large,  we  must  reverse  the 
judgment  and  remand  the  cause  that  there  may  be  a  new 
trial. 

Judgment  reversed. 
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William  F.  Durant 
v. 
Henry  J.  Kogers. 

1.  Money  paid — right  to  recover.  Where  the  plaintiff  pays  money  for 
another,  not  as  his  surety,  he  can  not  recover  the  same  of  such  person, 
unless  it  was  paid  at  his  request. 

2.  Same — liability  of  partner  for  money  paid  for  trespass  of  co-partner. 
Where  one  partner  commits  a  trespass,  and  a  third  party  becomes  his 
surety  in  an  appeal  bond,  and  is  compelled  to  pay  the  original  judg- 
ment, he  can  not  maintain  an  action  against  another  partner,  who  was  not 
served  with  process,  and  who  was  not  bound  for  the  judgment,  and  never 
requested  the  party  to  execute  the  bond  for  the  money  so  paid. 

3.  Debtor  and  creditor.  It  is  a  familiar  principle  that  one  party 
can  not  voluntarily  make  himself  the  creditor  of  another. 

4.  Partnership — liability  of  firm  for  trespass  of  an  individual  member. 
One  member  of  a  firm  is  not  liable  for  the  trespass  or  other  wrongful  act 
committed  by  another  without  his  knowledge  or  assent,  especially  when 
there  is  no  proof  that  he  ratified  the  same  by  participating  in  the  proceeds 
acquired  by  the  wrongful  act. 

5.  Statute  op  Frauds— promise  to  pay  the  debt  of  another.  A  promise 
to  pay  the  debt  of  another  after  the  same  is  incurred,  is  void,  unless  made 
upon  a  consideration,  and  reduced  to  writing. 

6.  Same — when  may  be  taken  advantage  of  without  pleading  the  statute. 
Where  no  special  contract  is  declared  on,  but  the  declaration  contains 
the  common  counts  only,  the  plaintiff  must  prove  a  legal  and  binding 
contract,  and  the  defendant  may  rely  upon  the  Statute  of  Frauds  without 
having  specially  pleaded  the  same. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Henry  Booth,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  by  Henry  J.  Rogers  against 
William  F.  Durant.  The  opinion  of  the  court  presents  the 
necessary  leading  facts  of  the  case.  The  plaintiff  recovered 
in  the  circuit  court,  and  the  defendant  appealed. 

Messrs.  Lawrence,  Winston,  Campbell  &  Lawrence, 
for  the  appellant. 

Messrs.  Scates  &  Whitney,  for  the  appellee. 
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Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  action  is  in  assumpsit,  and  the  declaration  contains 
only  the  common  counts.  It  is  brought  to  recover  money, 
which  appellee  alleges  he  paid  out  and  expended  at  the  re- 
quest of  appellant,  for  his  use  and  benefit. 

Appellee  had  entered  into  no  legal  obligation  as  the  surety 
of  appellant,  by  which  he  became  bound  to  pay  any  money 
for  him.  If  he  can  recover  at  all,  it  must  be  because  he  paid 
the  money  at  the  request  of  appellant.  It  is  a  familiar  prin- 
ciple, one  party  can  not  voluntarily  make  himself  the  creditor 
of  another.  Appellee's  right  to  recover  rests  upon  the  fact 
there  was  a  request  to  pay  the  money,  and  a  direct  or  implied 
promise  to  refund  it.  Upon  this  vital  point  in  this  case  the 
parties  are  the  only  witnesses  examined. 

The  defense  might,  with  great  propriety,  be  placed  on  the 
ground  the  evidence  is  equally  balanced. 

A  portion  of  the  money  for  which  the  judgment  was  ren- 
dered, was,  in  fact,  paid  before  any  interview  had  taken  place 
between  the  parties  in  relation  to  the  subject  matter  of  this 
litigation.  Appellee  testifies,  the  residue  was  paid  on  request 
of  appellant,  with  the  distinct  understanding  the  whole 
amount  should  be  repaid.  On  the  other  hand,  appellant 
most  positively  denies  he  ever  requested  appellee  to  pay  the 
money,  or  any  portion  of  it,  for  him.  Neither  party  is  in  any 
manner  impeached,  and  there  is  no  suggestion  that  one  is  not 
as  much  entitled  to  be  believed  as  the  other.  So  far  as  we 
can  know,  they  are  of  equal  character  aud  respectability. 
There  is  nothing  in  the  record  that  materially  strengthens 
the  testimony  of  either.  The  case  rests  upon  the  positive 
assertion  of  one,  and  the  absolute  and  unqualified  denial  of 
the  other.     Adsit  v.  Smith,  52  111.  412. 

Conceding  the  facts,  however,  to  be  substantially  as  stated 
by  appellee,  they  do  not  make  a  case  that  would  authorize  a 
recovery. 

It  is  insisted,  that  appellant  was  a   member  of  a  firm  of 
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Davis,  Sprague  &Co.  The  firm  seems  to  have  had  a  contract 
with  the  Union  Pacific  Railroad  Company,  to  furnish  a  cer- 
tain number  of  ties.  Davis  and  Sprague  were  the  managing 
members  of  the  firm,  and  were  upon  the  ground  directing  its 
affairs.  In  1869,  one  Collins  brought  suit  in  the  District 
Court  of  Wyoming  Territory,  against  "Davis,  Sprague  &Co., 
consisting  of  J.  W.  Davis  and  M.  B.  Sprague,  and  others 
whose  names  are  unknown  to  the  plaintiffs."  Service  of  pro- 
cess was  only  had  on  Sprague.  There  is  much  obscurity  in 
the  record  of  those  proceedings,  but  it  seems  probable,  from 
some  other  recitals,  that  the  appearance  of  Davis  was  entered 
bv  attorney.  It  is  not  shown  appellant  was  in  Wyoming 
Territory  during  the  pendency  of  the  suit,  nor  that  he  in  any 
manner  submitted  himself,  by  attorney  or  otherwise,  to  the 
jurisdiction  of  the  court.  He  was  not  made  a  party  by  name, 
nor  does  it  appear  he  had  any  knowledge  of  any  proceedings 
against  the  firm.  Upon  examination  of  the  record  of  the 
judgment  offered  in  evidence  by  appellee,  we  find  the  suit  in 
the  district  court  was  brought  in  trespass,  for  wrongfully 
taking  and  carrying  away  the  property  of  plaintiff. 

Defendants  in  that  suit,  Davis  and  Sprague,  prayed  an 
appeal  to  the  Supreme  Court  of  the  Territory,  and  appellee 
and  Laycock  became  sureties  on  the  appeal  bond.  The  judg- 
ment was  affirmed.  Subsequently,  upon  a  suit  commenced 
on  the  appeal  bond,  judgment  was  obtained  against  appellee, 
and,  having  discharged  it,  this  action  was  brought  to  recover 
of  appellant  the  amount  so  paid. 

It  is  insisted,  the  money  paid  by  appellee  was  to  satisfy  the 
debt  of  Davis,  Sprague  &  Co.,  of  which  firm  appellant  was  a 
member,  and  as  such  was  legally  liable  therefor,  jointly  and 
severally,  with  each  member  of  the  firm  to  Collins,  or  to  any 
person  who  should  advance  it  for  them,  upon  their  joint  re- 
quest, or  of  the  request  of  either  member,  or  to  such  person 
as  might  become  security  for  the  firm,  or  either  member,  in 
the  progress  of  the  litigation,  and  who,  in  consequence  of  such 
suretyship,  should  be  compelled  to  pay  it. 
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It  is  fatal  to  this  view  of  the  case,  that  appellant  was  neither 
morally  nor  legally  liable  for  the  judgment  rendered  in  the 
Territorial  District  Court  against  Sprague,  or  Davis  &  Sprague. 
It  is  undeniable,  from  the  record  of  that  case,  the  action  was 
to  recover  damages  for  certain  alleged  trespasses.  It  was,  in 
no  sense,  for  a  debt  due  from  the  firm.  It  will  hardly  be 
contended  that  one  member  of  the  firm  is  liable  for  a  trespass 
or  other  wrongful  act  committed  by  another.  This  court  has 
held  the  contrary  doctrine  in  Gilbert  v.  Emmons,  42  111.  143. 

With  a  view  to  strengthen  appellee's  cause,  it  is  suggested 
the  cattle  and  other  property  alleged  to  have  been  wrongfully 
taken  from  Collins  by  Sprague,  or  Davis  &  Sprague,  added 
to  the  assets  of  the  firm  to  the  extent  of  the  value  of  the  prop- 
erty, in  which  it  is  said  appellant  participated.  There  is  no 
evidence  in  the  record  of  this  fact.  Appellant  denies  all 
knowledge  of  the  transaction,  and  there  is  no  evidence  that 
shows,  or  even  tends  to  show,  the  property  seized  and  carried 
away  was  appropriated  to  the  benefit  of  the  firm. 

Clearly,  then,  the  relation  which  appellant  occupied  towards 
this  judgment  was  that  of  a  stranger.  If  he  agreed  to  pay  it, 
it  was  a  promise  to  pay  the  debt  of  a  third  party,  and  hence 
not  binding  in  law,  because  it  was  based  upon  no  considera^ 
tion,  nor  was  it  reduced  to  writing.  It  was  not  a  promise  to 
pay  his  own  debt  nor  the  debt  of  his  firm,  for  it  does  not 
appear  there  was  anything  due  from  the  firm  to  Collins. 
Giving  the  most  liberal  construction  to  appellee's  evidence, 
it  was  not  an  original  but  a  collateral  undertaking.  The 
declaration  was  general,  and  not  special,  upon  any  original 
promise  of  appellant.  It  is  no  objection  the  Statute  of  Frauds 
was  not  pleaded.  Where  the  declaration  contains  nothing 
but  the  common  counts,  and  there  is  a  general  denial,  it  is 
incumbent  on  the  plaintiff  to  prove  a  legal  and  binding  con- 
tract. No  special  contract  was  declared  on.  How  could  the 
defendant  know  it  would  be  necessary  to  plead  the  Statute  of 
Frauds?  In  Taylor  v.  Merrill,  55  111.  52,  it  was  said,  it  will 
be  time  enough  for  a  party  "to  plead  the  Statute  of  Frauds 
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for  his  defense,  when  it  is  alleged  against  him  that  he  has 
made  a  contract  that  comes  within  the  purview  of  that  stat- 
ute." The  following  cases  fully  sustain  this  view  of  the  law: 
Runde  v.  Runde,  59  111.  98  ;  Hite  v.  Wells,  17  111.  88  ;  Eddy 
v.  ^Roberts,  17  111.  505;  Chaplin  v.  Parish,  11  Paige,  408. 

The  finding  of  the  court-  was  not  authorized  by  the  law  or 
the  evidence. 

The  judgment  must  therefore  be  reversed,  and  the  cause 
remanded. 

Judgment  reversed. 

Mr.  Justice  Walker  :  I  am  unable  to  concur  in  the  de- 
cision in  this  case  ;  nor  can  I  hold  that,  when  two  witnesses 
contradict  each  other,  we  can  say  that  they  are  entitled 
to  equal  credit,  when  we  can  not  see  them  on  the  stand,  and 
have  no  means  of  determining  whether  they  are  of  equal 
credit.  To  so  hold  is  adverse  to  reported  previous  decisions 
of  this  court,  and  I  can  see  no  reason  for  changing  the  rule. 

Mr.  Justice  Scholfield  :  I  concur  with  Mr.  Justice 
Walker. 

Mr.  Justice  Craig  :  I  fully  concur  in  the  dissenting 
opinion  of  Mr.  Justice  Walker. 


John  Curts 

v. 

Eliza  Brooks. 

1.  Administration — appeal  from  order  disapproving  a  part  of  admin- 
istrator'1 s  account,  aoes  not  prevent  county  court  from  ordering  a,  distribution. 
Where  an  administrator  presents  his  report  to  the  county  court,  and  some 
of  his  charges  against  the  estate  are  rejected,  and  he  appeals  to  the  circuit 
court,  this  does  not  deprive  the  county  court  of  jurisdiction  to  order  a 
distribution  of  the  money  in  his  hands  over  and  above  the  rejected  items 
claimed  by  him. 
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2.  Same — effect  of  judgment  on  administrator'1  s  report.  Where  the  county 
court  approves  an  administrator's  report  or  account  in  part,  but  disallows 
certain  charges,  the  order  of  approval  is  a  distinct  and  complete  judg- 
ment, separate  from  that  rejecting  part  of  his  charges,  and  remains  bind- 
ing upon  the  administrator  and  the  heirs,  notwithstanding  an  appeal  by 
the  former  from  the  order. 

3.  Same — effect  of  an  appeal  by  administrator  from  an  order  disallowing 
part  of  Ms  charges  in  his  report.  On  appeal  by  an  administrator  from  an 
order  of  the  county  court  rejecting  a  part  of  his  charges  for  money  paid 
out,  the  circuit  court  does  not  acquire  jurisdiction  of  the  whole  account 
or  report,  but  only  of  the  rejected  items,  and  can  not  hear  evidence  as  to 
any  of  the  items  allowed  by  the  county  court.  If  the  heirs  appeal  as  to 
the  items  allowed,  the  rule  is  different. 

4.  Same — compelling  distribution.  An  administrator  has  no  right  to 
hold  moneys  of  an  estate  in  his  hands  over  and  above  what  are  necessary 
for  the  payment  of  debts,  and  deprive  the  heirs  of  its  use,  and  he  may  be 
compelled  to  make  a  partial  distribution  within  one  year  from  the  grant 
of  letters. 

Appeal  from  the  Circuit  Court  of  Henderson  county;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

This  was  a  citation  against  John  Curts,  administrator  of 
the  estate  of  Horatio  Curts.  deceased,  to  show  cause  why  he 
should  not  distribute  the  funds  in  his  hands  belonging  to  the 
estate,  t,o  the  heirs  of  the  said  intestate. 

The  county  court,  on  the  motion  of  the  administrator,  dis- 
missed the  citation,  from  which  order  Eliza  Brooks,  one  of 
the  heirs  of  the  deceased,  appealed. 

The  defendant,  in  the  circuit  court,  moved  to  dismiss  the 
appeal,  which  the  court  overruled,  and,  on  the  hearing  of  the 
evidence,  reversed  the  order  of  the  county  court  dismissing 
the  citation.     From  this  order  the  defendant  appealed. 

Messrs.  Stewart,  Phelps  &  Stewart,  and  Mr.  J.  Simp- 
son, for  the  appellant 

Mr.  John  J.  Glenn,  for  the  appellee. 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

It  appears  that  appellant  was  the  administrator  of  the  estate 
of  Horatio  Curts,  deceased;  that  he  had.  from  time  to  time, 
filed  reports  of  his  administration,  which  were  approved  by 
the  probate  court.  At  the  April  term.  1872.  of  that  court, 
he  filed  an  additional  report,  a  part  of  which  was  approved, 
but  a  number  of  items,  amounting;  in  the  aggregate  to 
$2625.11,  were  rejected.  From  this  order  disallowing  his 
claim  for  these  items,  he  appealed  to  the  circuit  court 

After  the  appeal  was  perfected,  and  whilst  the  same  was 
pending  in  the  circuit  court,  a  citation  was  issued  against 
him  by  the  probate  court  to  show  cause  why  he  should  not 
make  a  distribution  of  money  in  his  hands,  as  administrator, 
to  the  heirs  of  the  estate,  amounting  to  $10,000  or  more,  over 
and  above  his  claim,  which  was  rejected,  and  over  all  debts 
and  claims  against  the  estate.  On  a  hearing  on  the  citation, 
the  county  court  dismissed  the  proceeding  and  refused  to  order 
a  distribution.  From  that  order  the  case  was  appealed  to  the 
circuit  court.  On  a  trial  in  that  court,  the  judgment  of  the 
county  court  refusing  to  order  the  distribution,  and  dismissing 
the  proceeding,  was  reversed,  and  from  that  judgment  the 
administrator  appeals  to  this  court. 

Appellant  contends  that,  by  the  appeal  from  the  judgment 
of  the  county  court  rejecting  his  claim  for  items  in  his  report, 
the  probate  court  lost  all  jurisdiction  over  the  money  in  his 
hands  over  and  above  the  amount  of  his  rejected  claim. 

The  order  of  approval  of  a  part  of  the  report  was  a  dis- 
tinct and  complete  judgment,  separate  from  the  other  reject- 
ing his  claim  for  moneys  paid  out  by  him.  It  was,  until 
reversed,  discharged,  or  otherwise  satisfied,  binding  on  him 
and  the  heirs.  Its  findings  and  conclusive  effect  were  com- 
plete on  him.  The  order  rejecting  the  claim  of  the  adminis- 
trator was  a  separate  and  wholly  independent  judgment,  in 
nowise  connected  with  the  other.  And  when  it  was  appealed 
from,  the  circuit  court  only  acquired  jurisdiction   over  this 
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judgment,  and  could  only  hear  evidence  and  adjudicate  upon 
the  rejected  items  of  the  report.  It  could  not  hear  evidence 
and  inquire  into  any  portion  of  the  items  allowed.  Had  the 
heirs  appealed  from  the  allowance  of  these  items,  then  the 
position  of  counsel  for  appellant  would  be  correct.  But  no 
such  appeal  having  been  taken,  the  county  court  had  power, 
and  it  was  its  duty,  to  have  proceeded  to  make  a  distribution 
of  all  the  funds  in  the  hands  of  the  administrator,  except  a 
sum  equal  to  the  amount  of  the  rejected  items  which  were 
depending  on  the  final  determination  whether  they  should  be 
allowed  to  the  administrator. 

Appellant  has  not  shown  the  least  necessity  for  holding  the 
money.  It  is  admitted  that  it  is  not  necessary  for  the  pay- 
ment of  debts.  The  money  belongs  to  the  heirs,  and  no 
just  or  legal  reason  appears  why  it  should  not  be  paid  to 
them.  In  the  case  of  /Reynolds  v.  The  People,  55  111.  328,  it 
was  held  that  an  administrator  might  be  compelled  to  make 
a  full  or  a  partial  distribution  of  funds  in  his  hands  over 
and  above  debts  against  the  estate,  even  within  a  year  from 
the  grant  of  letters  of  administration.  If  it  lies  idle  in 
the  hands  of  the  administrator,  the  heirs  are  deprived  of  its 
use.  If  he  is  loaning  it,  or  using  it  for  gain,  it  being  a  trust 
fund,  he  is  liable  to  account  for  it  to  the  heirs,  with  all  of 
the  profits  and  gains  made  from  its  use,  but  it  is  not  just  to 
require  the  heirs  to  be  deprived  of  its  use,  and  to  be  com- 
pelled to  incur  the  expense  of  compelling  him  to  account  for 
it  with  the  profits. 

By  paying  over  the  money  to  the  persons  to  whom  it  be- 
longs, he  incurs  no  risk  of  loss,  can  suffer  no  injury, and  only 
pavs  the  money  to  those  who  are  justly  entitled  to  it.  His 
claim  to  hold  the  money  until  the  appeal  from  the  disallow- 
ance of  his  claim  is  decided,  is  as  baseless  as  had  he  filed  a 
false  account  against  the  estate  for  $10,  which  had  been  re- 
jected, and  he  had  appealed  from  the  order.  If  the  appeal 
stopped  the  further  administration  of  the  estate  until  itshould 
be  determined,  then  an   administrator  would  only  have  to 
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prefer  an  unjust  claim  against  the  estate,  have  it  disallowed, 
appeal,  and,  upon  being  defeated  in  the  circuit  court,  appeal 
to  this  court,  and  thus  avoid  settlement  and  payment  of  money 
in  his  hands,  either  to  creditors,  legatees  or  distributees,  for 
years.  The  law  is  subject  to  no  such  reproach  as  it  would 
incur  by  sanctioning  such  a  practice. 

The  court  below  decided  correctly  in  reversing  the  judg- 
ment of  the  county  court,  and  the  judgment  of  the  circuit 
court  must  be  affirmed. 

Judgment  affirmed. 


Benjamin  T.  O.  Hubbaed 

V. 

Thomas  Rankin,  Sr. 

1.  Fraud  and  circumvention — defense  of  good  against  bona  jide  pur- 
chaser of  note.  If  the  execution  of  a  promissory  note  is  obtained  by  fraud 
and  circumvention,  it  is  void  even  in  the  hands  of  a  bona  Jide  holder,  and 
whether  such  holder  had  notice  of  the  defense  or  not,  is  wholly  immate- 
rial, and  it  is  also  immaterial  whether  the  maker  offered  to  restore  what 
he  received  under  the  contract  he  supposed  he  was  making. 

2.  Same — what  amounts  to.  If  a  person  is  induced  to  sign  a  paper 
under  the  belief  it  is  for  his  appointment  as  agent  to  sell  a  patent  right, 
which  in  fact  turns  out  to  be  a  promissory  note,  which  he  had  no  idea  of 
executing,  and  he  is  guilty  of  no  negligence  on  his  part,  the  note  will  be 
void,  as  having  been  obtained  through  fraud  and  circumvention. 

3.  Evidence— preponderance  does  not  depend  upon  the  number  of  the  wit- 
nesses. It  does  not  follow,  from  the  fact  that  two  witnesses  to  the  same 
transaction  testify  in  direct  opposition  to  each  other,  that  there  is  no  pre- 
ponderance of  evidence  in  favor  of  the  party  holding  the  affirmative  of 
the  issue,  as  such  a  rule  would  rob  the  jury  of  their  peculiar  province  of 
judging  of  the  credibility  of  the  witnesses. 

Appeal    from  the  Circuit  Court  of  Warren    county;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

This   was   an    action   of   assumpsit,   by   Hubbard    against 
Rankin,  upon  a  promissory  note,  which  was  indorsed  to  the 
9— 71st  III. 
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plaintiff.  The  defendant,  in  his  pleas,  set  up  that  the  execu- 
tion of  the  note  was  procured  through  fraud  and  circumven- 
tion. The  other  material  facts  are  sufficiently  stated  in  the 
opinion  of  the  court.  The  defendant  recovered  judgment 
for  costs,  and  the  plaintiff  appealed. 

Mr.  John  J.  Glenn,  for  the  appellant. 

Messrs.  Stewart,  Phelps  &  Stewart,  for  the  appellee. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

The  real  question  tried  was,  whether  the  execution  of  the 
note  sued  on  was  obtained  by  fraud  or  circumvention.  Ap- 
pellant sued  as  assignee.  If  the  execution  of  the  note  was 
obtained  by  fraud,  it  was  immaterial  whether  appellant  had 
notice  of  the  defense  or  not,  and  it  was  immaterial  whether 
appellee  offered  to  restore  everything  he  received  under  the 
contract  he  supposed  he  was  making.  If  so  obtained,  the 
instrument  was  simply  void,  because  appellee  never  made  it. 
The  mind  did  not  accompany  the  act,  and  the  statute  author- 
izes the  defense  to  be  made  against  a  bona  fide  holder. 

Appellee  appeared  before  the  jury  and  gave  evidence  touch- 
ing the  transaction.  It  purported  to  be  the  act  of  merely 
appointing  him  as  agent  for  the  sale  of  Pool's  Patent  Grain 
Separator.  As  he  states  it,  no  note  was  mentioned,  and,  on 
his  part,  thought  of  or  intended.  The  evidence,  on  his  part, 
tends  to  establish  every  element  of  the  defense,  and  the  ab- 
sence of  negligence.  It  is  true,  the  deposition  of  Davis,  the 
man  who  perpetrated  the  fraud,  if  there  was  one,  was  taken 
in  Kansas,  and  his  version  of  the  affair  is  in  conflict  with 
that  of  appellee.  But  the  latter  was  before  the  jury,  and  his 
appearance  and  manner  may  have  been  well  calculated  to  in- 
spire confidence  in  the  jury  as  to  the  truth  of  his  testimony. 
The  other  was  absent.  The  jury  could  not  see  him,  and  he 
was   under  the   motive  of  self-exculpation.     Counsel   says, 
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there  wasjno  preponderance  of  evidence  for  appellee.  A  rule 
which  places  all  witnesses  upon  the  same  arbitrary  plane, 
which  ignores  all  actual  distinction  between  the  honest  and 
vicious,  between  the  veracious  and  mendacious,  upon  the  wit- 
ness stand,  and  says  to  the  jury:  "if  two  witnesses  to  the 
same  transaction  testify  in  direct  opposition  to  each  other, 
you  are  not  at  liberty  to  use  your  experience  and  knowledge 
of  human  nature  in  determining  which  of  the  two  should  be 
believed,  but  you  must  find  against  the  one  having  the  affirm- 
ative of  the  issue," — such  a  rule,  we  say,  robs  the  jury  of 
their  most  important  function,  and  would  practically  render 
the  administration  of  justice,  through  the  jury  system,  devoid 
of  the  means  of  sifting  truth  from  falsehood,  and  nullify  one 
of  the  oldest  maxims  of  the  common  law,  that,  as  an  inci- 
dent of  their  province  to  determine  facts,  the  credibility  of 
witnesses  is  peculiarly  a  matter  for  the  jury. 

Upon  the  essentials  of  the  case,  the  law  was  correctly  given 
in  the  instructions. 

We  are  of  opinion  substantial  justice  has  been  done,  and 
the  judgment  should  be  affirmed. 

Judgment  affirmed. 


The  City  of  Chicago 

V, 

Cheistophee  Elzeman. 

1.  Damages  excessive — personal  injury  from  negligence.  Where  a 
party,  58  years  of  age,  received  a  fall  in  consequence  of  a  defective  side- 
walk, inflicting  a  severe  injury  in  the  shoulder,  and  also  a  rupture  from 
which  he  suffered  great  pain,  and  at  the  trial,  about  13  months  after  the 
accident,  he  was  still  suffering  pain,  and  was  unable  to  lift  his  arm,  and 
it  appeared  that  he  was  a  painter  by  trade,  earning  at  the  time  of  the  in- 
jury $3  per  day,  but  since  had  not  been  able  to  work,  it  was  held,  that  a 
verdict  of  $3000,  in  a  suit  against  the  city,  was  not  excessive  damages. 

2.  Evidence — relevancy.  In  an  action  on  the  case,  against  a  city,  to 
recover  damages  for  an  injury  from  a  fall  occasioned  by  a  defective  side- 
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walk,  the  city  offered  to  prove  the  Dumber  of  miles  of  sidewalk  within 
the  city,  which  the  court  refused  to  allow.  The  city,  however,  proved  the 
number  of  miles  of  streets  in  the  city:  Held,  that  there  was  no  error  in 
rejecting  the  proposed  evidence,  as  it  could  have  no  important  bearing  on 

the  issue. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Henry  Booth,  Judge,  presiding. 

Mr.  I.  N.  Stiles,  and  Mr.  John  Lewis,  for  the  appellant. 
Messrs.  Brandt  &  Hoffman,  for  the  appellee, 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  an  action  brought  by  the  appellee,  against  the  city 
of  Chicago,  to  recover  damages  for  personal  injuries  alleged 
to  have  been  occasioned  by  a  fall  on  a  defective  sidewalk  of 
the  city.  The  plaintiff  recovered  a  verdict  for  $3000,  upon 
which  judgment  was  entered.  The  city  appealed,  and  asks  a 
reversal  of  the  judgment  on  two  grounds  :  First,  because  the 
damages  are  excessive ;  and  second,  because  the  court  below 
erred  in  rejecting  material  evidence  offered  by  the  defendant. 

The  injury  was  received  in  February,  1872,  and  the  trial 
had  in  March,  1873. 

It  appears  from  the  testimony  that  the  plaintiff,  at  the  time 
of  the  trial,  was  58  years  of  age  ;  that  he  was  so  much  injured 
by  the  fall,  that  he  was  confined  to  his  bed  for  six  weeks.  His 
shoulder  was  injured  so  as  to  deprive  him  of  the  use  of  his 
arm  up  to  the  time  of  the  trial.  He  was  a  painter  by  trade, 
and  could  not  then,  at  the  time  of  the  trial,  lift  his  arm  or 
use  a  brush.  He  was  earning  at  his  trade,  at  the  time  of  the 
accident,  $3  a  day.  Since  then,  he  had  not  done,  or  been  able 
to  do,  a  day's  work.  He  also  suffered  an  incurable  rupture 
or  hernia  by  the  fall.  He  has  suffered  much  pain,  and  his 
injuries  are  still  painful. 

Under  the  proof  in  the  case,  we  are  unable  to  say  that  the 
damages   are   excessive.      Had    it   not  been    for   his  injury, 
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appellee  would  have  earned,  in  his  trade  of  painter,  between 
the  day  of  the  accident  and  the  time  of  trial,  a  sum  equal  to 
at  least  one-third  of  the  judgment,  and  would  have  been 
free  from  pain,  and  still  capable  of  earning  a  living. 

The  offered  testimony  which  is  complained  of,  as  excluded, 
was  this : 

The  counsel  for  the  city  offered  to  prove  by  the  witness 
Hanchett,  the  number  of  miles  of  sidewalk  within  the  cor- 
porate limits  of  the  city  and  under  its  charge,  and  the  court 
rejected  the  testimony.  The  offer  of  the  testimony  did  not 
disclose  any  object  which  rendered  the  evidence  competent. 

From  all  that  appears  in  the  record,  we  do  not  perceive 
what  important  bearing  the  testimony  offered  had  upon  the 
issue  involved. 

Moreover,  the  witness  did  subsequently  testify  that  the 
names  of  the  streets  of  the  city  covered  several  pages  of  fools- 
cap, and  that  there  were  between  600  and  700  miles  of  streets. 
This  testimony  was  merely  objected  to,  but  no  ruling  of  the 
court  had  upon  it,  so  that  it  remained  before  the  jury  to  be 
considered  by  them. 

And,  as  to  any  material  bearing  upon  the  issue,  this  tes- 
timony, for  all  practical  effect,  would  seem  to  have  essentially 
supplied  the  place  of  the  rejected  evidence. 

We  fail  to  perceive  that  the  appellant  sustained  any  ma- 
terial injury  by  the  rejection  of  the  offered  evidence. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Thomas  Snell  et  al. 

v. 

J.  B.  Brown  et  al. 

1.  Contract — third  person  to  make  estimates  and  determine  quantity  and 
quality.  Where  a  contract  for  grading  and  work  on  a  railroad  provided 
that  the  work  should  be  done  under  the  direction  and  supervision  of  the 
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chief  engineer  of  the  compan}r,  and  his  assistants,  by  whose  measurements 
and  calculations  the  quantities  and  amounts  of  the  several  kinds  of  work 
should  be  determined,  and  whose  decision  should  be  conclusive:  Held, 
that  a  measurement  by  an  assistant  engineer,  estimating  the  embankments 
made  by  the  contractors,  was  not  conclusive  upon  the  employers  that  the 
work  was  done  according  to  the  contract,  and  that  the  contractors  were 
entitled  to  pay  for  the  price  thereof. 

2.  Where  a  party  voluntarily  enters  into  a  contract  that  a  third 
person  shall  measure  and  estimate  the  work  done,  and  pass  upon  its 
quality,  with  power  to  reject  and  condemn  all  work  and  materials  which, 
in  his  opinion,  do  not  conform  to  the  spirit  of  the  contract,  he  can  not 
evade  or  disregard  it,  except  for  fraud  clearly  proved. 

3.  Where  parties  agree  to  abide  by  the  estimates  of  a  third  person,  as 
to  the  quantity  of  work  done,  and  his  decision  whether  it  is  according 
to  the  contract,  the  estimates  of  such  person  may  be  set  aside  for  fraud ; 
but  fraud  can  not  be  presumed  merely  because  his  estimates  for  work 
done  pursuant  to  the  contract  are  less  than  the  measurement  of  the  work 
actually  done.  A  mistake  or  error  of  judgment,  in  condemning  some  of 
the  work,  affords  no  ground  to  impeach  his  estimate. 

4.  The  fact  that  more  work  was  done  than  is  included  in  the  estimate, 
may  be  shown  as  a  circumstance  tending,  in  some  degree,  to  establish 
fraud,  but  it  is  not  conclusive.  The  evidence  must  show  that  such  party 
knowingly  and  wilfully  disregarded  his  duty,  and  rejected  or  condemned 
work  which  he  knew,  or  at  least  should  have  known,  fully  conformed,  in 
all  respects,  to  the  contract. 

5.  Where  a  contract  to  perform  certain  work  provides  that  a  suspen- 
sion of  the  work  by  the  employer  shall  give  the  contractor  no  claim  for 
damages,  etc.,  a  suspension  of  the  same,  in  good  faith,  will  not  relieve 
the  contractor  from  his  undertaking  to  abide  by  the  award  of  an  engineer 
as  to  the  quantity  and  quality  of  the  work  done. 

Appeal  "from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  G.  Rogers,  Judge,  presiding. 

Messrs.  Lawrence,  Winston,  Campbell  &  Lawrence, 
for  the  appellants. 

Messrs.  Hervey,  Anthony  &  Galt,  and  Mr.  Henry 
Crawford,  for  the  appellees. 
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Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

This  was  assumpsit,  brought  by  appellees  against  appel- 
lants, on  a  contract  for  the  construction  of  that  portion  of 
the  Decatur  and  State  Line  Railroad  from  section  104  to  sec- 
tion 130  inclusive. 

By  the  terms  of  the  contract,  appellees  undertook  to  do 
the  grubbing,  clearing,  excavating,  grading,  including  the  fur- 
nishing of  materials  and  everything  necessary  to  prepare  the 
road-bed  for  the  superstructure.  Work  was  to  be  commenced 
in  ten  days,  and  completed,  in  conformity  with  certain  speci- 
fications annexed  to  and  made  part  of  the  contract,  by  the 
16th  of  November,  1871,  except  section  104,  which  was  to 
be  completed  by  January  1,  1872. 

Appellants  were  to  pay  appellees — 
For  clearing,  per  100  feet,  $4. 
For  grubbing,  per  100  feet,  $5. 
For  embankment,  per  cubic  yard,  17J  cents. 
For  excavation  of  loose  rock,  per  cubic  yard,  70  cents. 
For  excavation  of  slate  rock,  per  cubic  yard,  $1. 
For  excavation  of  solid  rock,  per  cubic  yard,  $1.25. 
It  was  provided  by  the  specifications  that — 
"Earth  excavation  will  include  all  loose  stones  and  other 
materials  of  every  description,  as  found,  and  which  are  not 
included  in  the  specifications  as  solid,  slate  or  loose  rock. 
*  #  *  *  *  *  * 

"Earth,  rock  and  all  other  materials  taken  from  excava- 
tions, except  when  otherwise  directed  by  the  engineer,  shall 
be  deposited  in  the  adjacent  embankments,  the  cost  of  moving 
which,  when  the  distance  does  not  exceed  1,500  feet,  will  be 
included  in  the  price  of  embankment ;  also,  all  materials 
necessarily  procured  from  without  the  road-bed  and  deposited 
in  the  embankment,  will  be  paid  as  embankment  only. 

"In  procuring  materials  for  embankments  from  without 
the  road-bed,  the  place  will  be  designated   by  the  engineer, 
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and,  in  excavating  it,  care  must  be  taken  to  injure  or  dis- 
figure the  land  as  little  as  possible. 

"  Materials  necessarily  wasted  from  the  cuttings  will  be 
deposited  in  the  vicinity  of  the  road,  according  to  the  direc- 
tions of  the  engineer." 

It  was  also  provided  that  "  the  work  should  be  executed 
under  the  direction  and  supervision  of  the  chief  engineer  of 
said  railroad  company,  and  his  assistants,  by  whose  measure- 
ments and  calculations  the  quantities  and  amounts  of  the 
several  kinds  of  work  performed  under  this  contract  should 
be  determined,  and  whose  determination  should  be  conclu- 
sive upon  the  parties,  and  who  should  have  full  power  to 
reject  or  condemn  all  work  or  materials,  which,  in  his  or 
their  opinion,  did  not  fully  conform  to  the  spirit  of  this 
agreement;  and  further,  that  said  chief  engineer  should  de- 
cide every  question  which  could  or  might  arise  between  the 
parties,  relative  to  the  execution  thereof,  and  his  decision 
should  be  final  and  binding  upon  both  parties  thereto." 

Monthly  estimates  were  to  be  made  of  the  work  done  and 
materials  furnished,  during  the  progress  of  the  work,  and 
the  amount  thereof,  less  fifteen  per  cent,  which  was  to  be 
deducted  and  retained  by  appellants  until  the  completion  of 
the  work,  was  to  be  paid  by  appellants  upon  the  certificate 
of  the  engineer  at  Chicago.  When  the  contract  should  be 
fully  performed  and  the  engineer  should  have  certified  the 
same  in  writing,  appellants  were  to  pay  appellees,  within  ten 
days,  what  should  then  remain  due,  including  the  fifteen  per 
cent  deducted  from  the  monthly  estimates. 

Appellees  entered  upon  the  work,  and  continued  to  prose- 
cute it  until  the  11th  of  October,  1871,  when  it  was  sus- 
pended, in  consequence  of  losses  supposed  to  have  been  sus- 
tained by  appellants  in  the  great  fire  at  Chicago.  There  is 
some  conflict  in  the  evidence  whether  the  work  was  then  sus- 
pended by  order  of  the  appellants  or  by  the  mutual  consent 
of  .the   parties.     The   fact,  however,  is   undisputed   that  the 
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work  was  then  suspended,  and  that  it  has  not  been  since 
resumed  by  appellees. 

The  declaration  alleges  that  appellees  had,  from  the  time 
of  the  execution  of  the  contract  until  stopped  by  appellants, 
observed  the  contract  in  every  respect,  according  to  its  tenor 
and  effect;  that  they  would  have  completed  the  whole  work 
according  to  the  contract,  if  they  had  not  been  stopped  by 
appellants;  that,  before  the  11th  day  of  October,  they  did 
work  on  sections  104  to  130  inclusive,  to  the  amount  of 
137,140  cubic  yards,  for  which  a  large  sum  of  money  is  due 
them  ;  that  appellants  did  not  perform  their  part  of  the  con- 
tract, but  delayed  and  hindered  appellees  while  at  work,  up 
to  October  11,  when  they  stopped  the  work,  and  did  not  nor 
would  suffer  appellees  to  complete  the  contract,  and  then  and 
there  wrongfully  discharged  appellees  from  any  further  per- 
formance or  completion  of  the  work  ;  that  appellants,  further 
disregarding  their  agreement,  have  returned,  by  the  engineer 
on  said  work,  incorrect  estimates  of  amount  of  work  done, 
and  have  procured  said  engineer  to  make  incorrect  estimates 
of  the  amount  of  work  done,  and  have  refused  to  pay  appel- 
lees for  work  so  done,  etc. 

Appellants  pleaded,  first,  non  assumpsit;  second,  that  the 
chief  engineer  of  said  Decatur  and  State  Line  Railroad  Com- 
pany, in  the  contract  mentioned,  made  estimates,  as  provided 
in  the  contract,  all  of  which  were  duly  paid  ;  third,  that  all 
matters  of  difference  between  appellants  and  appellees  were,  by 
the  terms  of  the  contract,  to  be  decided  by  the  chief  engineer 
of  said  railway  company,  and  that  said  engineer  did  decide 
that,  at  the  time  when,  etc.,  defendants  owed  plaintiffs,  for 
work  done  under  said  contract,  $11,165.18,  and  no  more, 
which  had  been  fully  paid;  fourth,  that,  about  October  11,' 
1871,  appellants,  under  and  by  virtue  of  the  terms  of  said 
contract,  suspended  work  thereon,  and,  on  January  11,  1872, 
notified  plaintiffs  to  resume  the  work,  and  complete  the  con- 
tract, which  appellees  have  wholly  refused  to  do,  whereby 
appellants  have  suffered  damages  and  loss  to  the  amount  of 
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165,000,  of  which  said  sum  appellants  are  willing  to  recoup 
plaintiffs'  damages;  fifth,  that,  before  the  commencement  of 
the  suit,  on  January  11,  1872,  appellees  abandoned  the  work, 
leaving  half  undone,  to  be  finished  by  appellants. 

Appellees  replied  to  the  second  plea,  that  the  chief  engineer 
in  said  plea  mentioned  did  not,  during  the  progress  of  the 
work,  make  estimates  for  the  labor  and  materials,  according 
to  the  contract,  but  falsely,  knowingly  and  fraudulently,  and 
at  the  request  and  by  the  instigation  of  appellants,  furnished 
to  appellants,  about  November  10,  1871,  a  false,  fraudulent 
and  incorrect  estimate  of  the  amount  of  work  done  and 
materials  furnished  by  appellees,  underestimating  the  quan- 
tity and  value  about  one-half;  that  appellants  procured  such 
engineer  so  to  estimate,  for  the  purpose  of  cheating  and 
defrauding  appellees;  that,  although  the  estimate  of  Novem- 
ber 10  was  paid,  appellants  have  not  paid  for  the  work  and 
labor  done  by  appellees  according  to  the  contract.  Appellees 
also  further  replied  to  said  plea,  that  the  chief  engineer  was, 
by  the  contract,  required  to  give  just,  true,  faithful  and  cor- 
rect estimates,  etc.;  that,  in  the  estimate  of  November  10, 
1871,  said  chief  engineer  so  carelessly,  insufficiently,  negli- 
gently and  incorrectly  made  said  measurements,  that  said 
estimate  showed  but  about  one-half  of  the  true  amount,  and 
that  appellees  have  never  been  paid  for  the  excess  over  said 
estimate. 

This  reference  to  the  pleadings  sufficiently  shows  the  issues 
submitted  to  the  jury. 

There  is  no  controversy  as  to  the  quantity  of  work  actually 
done  by  appellees,  nor  that  the  chief  engineer  did  not,  in  his 
estimate  of  November  10,  187],  allow  appellees  for  anything 
like  the  full  amount  the  quantity  done,  if  it  was  done  in  con- 
formity with  the  terms  of  the  contract,  would  come  to.  It 
is  claimed  by  appellants  that  appellees,  contrary  to  the  in- 
structions of  the  chief  engineer  and  the  terms  of  the  con- 
tract, wasted  earth,  in  taking  out  excavations,  which  should 
have  been  placed  in  embankments,  and   borrowed   earth  for 
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making  embankments,  which  should  have  been  made  from 
earth  taken  from  excavations;  that  appellees  "skinned  the 
work,"  as  they  phrase  it — that  is,  did  only  such  as  could  be 
done  with  profit,  and  left  undone  such  as  was  attended  with 
loss;  that  the  work  actually  done  would  cost  considerably 
less  than  the  contract  price,  while  that  left  undone  would 
cost  considerably  more. 

This  was  denied  by  appellees,  and  they  claimed,  also,  that 
they  had  been  delayed  and  put  to  much  unnecessary  expense 
on  account  of  the  failure  of  appellants  to  obtain  right  of 
way. 

The  evidence  was  conflicting,  and  tended,  on  each  side,  to 
sustain  the  claims  made  by  the  respective  parties. 

The  questions  of  law  involved  are  fully  presented  by  the 
first  instruction  given  at  the  instance  of  appellees,  and  the 
fourth  instruction  asked  by  appellants,  which  was  refused  by 
the  court. 

The  first  instruction  given  at  the  instance  of  appellees  is 
as  follows : 

"  1.  If  the  jury  find,  from  the  evidence,  that  the  contract 
declared  on  was  made,  and  that,  acting  under  its  provisions, 
the  assistant  engineers  of  the  Decatur  and  State  Line  Rail- 
way Company  fully  and  honestly  measured  and  estimated  the 
embankment  made  by  the  plaintiffs,  and  officially  returned 
that  there  were  137,140  cubic  yards  thereof,  the  court,  on 
such  facts,  if  found,  charges  the  jury  that  such  measurement 
and  official  estimate  and  return  was  a  full  and  conclusive 
acceptance  and  approval  of  the  entire  amount  so  estimated, 
and  that  the  chief  engineer  had  no  lawful  right,  under  the 
contract,  to  alter  such  estimates  or  nullify  their  effect,  or  in 
anv  manner  to  deprive  the  plaintiffs  of  the  full  benefit  of 
such  estimates  as  to  the  actual  number  of  cubic  yards  in  the 
embankment  made  by  the  plaintiffs." 

And  this  is  the  fourth  instruction  asked  by  appellants,  but 
refused  by  the  court: 
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"  4.  The  jury  are  further  instructed  that,  in  making  an 
estimate  of  work  done  under  said  contract,  it  was  the  duty 
of  said  engineer  to  take  into  consideration  the  quality  as  well 
as  the  quantity  of  the  work  done,  and  if  the  estimates  in 
question  were  fairly  made,  considering  quality  as  well  as 
quantity ,  they  are  binding  upon  both  parties  to  said  contract." 

In  conformity  with  this  view  of  the  law,  the  court  refused 
to  allow  the  witness  Taylor  to  answer  the  question,  "  How 
much  more  is  it  worth  to  do  the  work  undone  than  the  work 
already  done?"  and,  for  a  like  reason,  the  witness  Carter,  the 
chief  engineer,  was  not  permitted  to  answer  the  question, 
"State,  after  these  returns  were  made,  how  much  of  the  work 
you  accepted  as  performed  in  accordance  with  the  contract?" 

In  these  rulings,  it  is  assumed  bv  the  court  that  the  fact 
that  the  assistant  engineers  found,  by  measurement,  that 
appellees  had  done  137,140  cubic  yards  of  work,  is  conclu- 
sive evidence  that  appellees  are  entitled  to  pay  for  the  same, 
and  that  the  estimate  of  the  chief  engineer,  estimating  and 
allowing  them  only  for  75,059  yards,  is  fraudulent  per  se, 
and  incapable  of  explanation.  We  are  unable  to  yield  our 
assent  to  this  construction  of  the  law,  as  applied  to  the  case 
before  us. 

It  is  unnecessary  to  discuss  the  authority  of  the  assistant 
engineers  to  make  estimates,  under  the  contract,  or  whether 
thev  would  be  final  and  conclusive  upon  the  parties,  when 
made.  The  contract  requires  all  estimates,  upon  which  pay- 
ments are  to  be  made  by  the  appellants,  to  be  upon  the  certi- 
ficate of  the  engineer  at  Chicago.  The  measurement  made 
by  the  assistant  engineers  was  not  certified  as  an  estimate  by 
them,  but  the  result  was  merely  forwarded  to  the  chief 
engineer.  There  is  no  question  made  but  that  their  measure- 
ment was  correct,  and  that  their  report  accurately  indicated 
the  quantity  of  work  done  by  appellees ;  but  because  this 
quantity  of  work  was  done,  it  does  not  necessarily  follow  that 
it  was  done   in  conformity  with   the   terms   of  the  contract. 
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Appellees,  as  we  have  seen,  were  required,  in  making  exca- 
vations, except  when  otherwise  directed  by  the  chief  engineer, 
to  deposit  the  earth  removed  in  the  adjacent  embankment, 
and  the  cost  of  moving  such  earth,  when  the  distance  did  not 
exceed  1500  feet,  was  included  in  the  price  paid  for  embank- 
ment. Suppose,  therefore,  to  illustrate,  instead  of  observing 
this  requirement,  appellees  had  wasted,  in  a  given  case,  say 
50.000  vards  of  earth  taken  out  of  an  excavation,  although 
there  was  an  adjacent  embankment  of  50,000  yards  to  be 
made,  but  which  they  did  not  construct;  and,  in  another 
case,  they  make  an  embankment  of  50,000  yards,  from  bor- 
rowed earth — that  is,  earth  taken  from  the  sides  of  the  road, 
notwithstanding  there  is  an  adjacent  excavation  of  50,000 
yards  to  be  made,  but  which  they  have  left  untouched.  An 
accurate  measurement  of  the  excavation  and  the  embankment 
would  show  100,000  cubic  yards  of  work  done  by  appellees; 
yet  it  is  perfectly  plain  that  appellants  would  lose  one-half  that 
they  are  entitled  to,  under  the  contract,  by  this  estimate,  for 
the  embankment  and  excavation  left  to  be  made  would  cost 
just  as  much  as,  in  the  first  instance,  under  the  terms  of  the 
contract,  the  entire  excavation  and  embankment  would  have 
cost.  The  illustration  sufficiently  shows  that,  in  all  cases 
where  earth  taken  from  excavations,  which  should  have  been 
placed  in  embankments,  was  wasted,  or  borrowed  earth  was 
put  in  embankments  which  should  have  been  made  from 
excavations,  and  the  adjacent  excavation  or  embankment  was 
left  unfinished  at  the  time  of  the  measurement,  appellants 
would  suffer  loss  to  the  extent  that  earth  had  been  thus  un- 
necessarily wasted  or  borrowed.  This  would  not,  of  course, 
apply  to  borrowed  earth  which  would  be  necessary  to  supply 
the  deficiency  in  the  earth  to  be  taken  from  an  adjacent  exca- 
vation to  complete  a  given  embankment,  nor  to  earth  taken 
from  excavations  and  wasted  in  excess  of  what  was  required 
for  adjacent  embankments;  nor  could  it  apply  to  cases  where 
the  adjacent  excavations  and  embankments  were  fully  com- 
pleted, for  the  measurement  there  would  be  made  upon  the 
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assumption  that  the  terms  of  the  contract,  in  this  respect,  had 
been  observed. 

When  appellees  quit  work,  there  were,  according  to  the 
evidence,  about  150,000  cubic  yards  of  excavation  and  250,- 
000  cubic  yards  of  embankment  yet  to  be  made,  and  this  was 
not  in  a  continuous,  unbroken  line,  but  was  made  up  from 
quantities  here  and  there,  with  intervals  of  completed  and 
partially  completed  work. 

It  can  not  be  true,  therefore,  that  appellees  were,  by  the 
terms  of  the  contract,  entitled  to  have  137,140  cubic  yards 
estimated  to  them  for  payment  from  the  simple  fact  alone 
that  they  had  done  that  amount  of  excavation  and  embank- 
ment, in  the  aggregate.  Under  the  supposed  case  given  as  an 
illustration,  they  would  have  been  entitled  to  an  estimate  of 
but  one-half  that  amount. 

By  reverting  to  the  provisions  of  the  contract,  relating  to 
measurements  and  estimates,  it  will  be  recollected  that  the 
work  was  to  be  executed  under  the  direction  and  supervision 
of  the  chief  engineer  and  his  assistants,  by  whose  measure- 
ments and  calculations  of  quantities  and  amounts  the  sev- 
eral kinds  of  work  performed  under  the  contract  should  be 
determined,  and  whose  determination  should  be  conclusive 
upon  the  parties,  and  who  should  have  full  power  to  reject  or 
condemn  all  work  or  materials  which,  in  his  or  their  opinion, 
did  not  fully  conform  to  the  spirit  of  the  contract. 

This  may  seem  to  be  unfair  and  oppressive  towards  appel- 
lees. It  is,  nevertheless,  their  own  contract,  voluntarily 
entered  into,  and  they  can  not  evade  or  disregard  it,  unless 
for  fraud,  clearly  proved.  Canal  Trustees  v.  Lynch,  5  Gilm. 
521 ;  Herrickv.  Vermont  Central  Railway  Company,  27  Vt.  673. 

Notwithstanding,  therefore,  the  returns  made  to  the  chief 
engineer  by  his  assistants,  if  he  believed  any  portion  of  the 
work  embraced  in  those  returns  was  not  done  in  conformity 
with  the  terms  of  the  contract,  he  was  not  only  empowered, 
but  it  was  his  duty  to  condemn  or  reject  so  much  of  it.  He 
would  have  been  unfaithful  to  the  trust  reposed  in  him,  had 


1873.]  Snell  et  al.  v.  Brown  et  al.  143 


Opinion  of  the  Court. 


he  certified  for  payment  an  estimate  for  work  which  he  knew 
was  not  done  in  conformity  with  the  terms  of  the  contract. 

It  is  true,  his  conduct  maybe  impeached,  and  his  estimates  set 
aside  for  fraud ;  but  fraud  can  not,  as  is  assumed  in  the  instruc- 
tions for  appellees,  be  presumed  merely  because  his  estimates 
for  work  done  pursuant  to  the  terms  of  the  contract  are  less 
than  the  measurement  of  the  quantity  actually  done.  Even 
if  he,  by  mistake  in  judgment,  erred  in  condemning  or  reject- 
ing work,  it  would  be  no  ground  to  impeach  his  estimate. 
Merrick  v.  Vermont  Central  Railway  Company,  supra. 

To  prove  that  the  estimate  is  fraudulent,  it  is  not  sufficient 
merely  to  show  that  work  was  rejected  or  condemned,  which, 
in  the  opinion  of  others,  should  not  have  been  rejected  or 
condemned.  This  may,  indeed,  be  proved  as  a  circumstance 
tending,  in  some  degree,  to  establish  fraud,  but  it  is  not  con- 
clusive. The  evidence  must  show  that  the  engineer  know- 
ingly and  wilfully  disregarded  his  duty,  and  rejected  or  con- 
demned work  which  he  knew,  or  at  least  should  have  known, 
fully  conformed,  in  all  respects,  to  the  terms  of  the  contract. 
In  determining  this  question,  evidence  is  admissible  of  the 
character  of  the  work  to  be  done,  in  the  first  instance,  the 
quantity  and  character  of  the  work  actually  done,  and  also 
of  that  undone. 

The  fact  that  work  was  suspended  by  order  of  appellants, 
even  if  it  be  conceded  that  it  was  so  suspended,  does  not 
relieve  appellees  from  their  obligation  to  submit  to  the  award 
of  the  chief  engineer  and  his  assistants;  and  the  parties  ex- 
pressly agree,  by  their  contract,  in  these  words : 

"  4.  It  is  further  mutually  agreed  between  the  parties 
hereto,  that  nothing  herein  contained  shall  be  construed  into 
a  liability  for  damages  on  the  part  of  the  second  party  hereto, 
should  the  whole  or  any  part  of  the  work  under  this  contract 
be,  for  any  reason,  suspended  or  delayed  ;  and  in  no  event 
will  the  party  of  the  first  part  have  a  right  to  claim  extra 
compensation,  or  price,  for  damages  arising  from  such  suspen- 
sion or  delay  of  said  work." 
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There  is  no  pretense  that  the  suspension  of  work  on  the 
11th  of  October,  1871,  was  done  for  a  fraudulent  purpose,  or 
with  any  view  to  injure  appellees.  It  was  induced  by  an 
overwhelming  calamity,  seriously  affecting  the  solvency  of 
appellants,  at  a  time  when  the  extent  of  their  loss  was  not 
fully  known.  It  was  dictated  by  prudence,  and  the  good 
faith  of  appellants,  in  this  respect,  is  not  questioned. 

The  judgment  of  the  court  below  is  reversed,  and  the 
cause  remanded  for  further  proceedings  not  inconsistent  with 
this  opinion. 

Judgment  reversed. 


William    Thompson 

v. 

Fkederick  J.  Maxwell. 

Contract— /or  the  delivery  of  hedge  plants  to  agent  for  sale  on  commis- 
sion, construed.  Where  a  party,  having  on  hand  a  large  quantity  of  hedge 
plants,  contracts  to  furnish  a  certain  number  to  an  agent,  to  be  sold  on 
commission,  without  any  warranty  as  to  their  quality,  he  will  not  be 
bound  to  deliver  different  plants  than  those,  he  has. 

Appeal  from  the  Circuit  Court  of  Livingston  county;  the 
Hon.  Chaeles  H.  Wood,  Judge,  presiding, 

Mr.  L.  E.  Payson,  for  the  appellant. 
Mr.  S.  S.  Lawrence,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action  originally  commenced  before  a  justice 
of  the  peace,  and  taken  by  appeal  to  the  circuit  court  of  Liv- 
ingston county. 

The  cause  was  submitted  to  the  court  for  trial,  without  the 
intervention  of  a  jury,  and  judgment  was  rendered  in  favor 
of  the  plaintiff,  against  the  defendant,  for  the  sum  of  $97.62. 
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The  suit  was  instituted  upon  a  written  contract,  which  was 
as  follows : 

"Agreement  made  this  10th  of  February,  1872,  between 
Frederick  J.  Maxwell  and  William  Thompson,  of  Pontiac, 
Illinois.  Said  Thompson  agrees  to  furnish  said  Maxwell  from 
three  to  four  hundred  thousand  hedge  plants,  for  the  purpose 
of  sale  the  coming  spring,  in  quantities  as  he,  said  Maxwell, 
shall  need  to  supply  the  demand  for  said  plants  in  Pontiac 
and  vicinity,  during  the  time  plants  are  needed  in  the  said 
market ;  Maxwell  agreeing  to  sell  said  plants  for  said  Thomp- 
son at  the  market  price,  receiving  for  such  sales  75  cents  per 
1000  sold  ;  to  take  the  plants  and  take  care  of  them  while  the 
sales  are  being  made,  and  sell  as  in  his  best  judgment  he  shall 
see  fit;  sell  for  cash  all  he  can,  or  take  notes  of  good  men; 
Thompson  to  take  such  notes  as  cash;  Maxwell  to  pay  to 
Thompson  the  amounts  of  sales  as  fast  as  made,  less  his  com- 
mission ;  Thompson  to  keep  said  Maxwell  supplied  with  plants 
as  fast  as  possible. 

F.  J.  Maxwell, 
Wm.  Thompson." 

It  appears,  from  the  evidence,  that  Thompson  delivered 
Maxwell,  under  the  contract,  100,000  hedge  plants;  that 
Maxwell  refused  to  receive  more,  for  the  reason  that  they  were 
not  No.  1  plants,  and  not  saleable,  and  instituted  this  suit  to 
recover  damages  for  an  alleged  failure  of  Thompson  to  com- 
ply with  the  contract,  in  not  delivering  No.  1  plants. 

It  is  shown  by  the  record  that,  before  the  contract  was 
made,  Maxwell  examined  the  hedge  plants,  and  had  ample 
opportunity  to  know  their  quality.  It  is  not  claimed  that 
Thompson  made  any  false  or  fraudulent  representations  in 
regard  to  the  plants,  or  that  he  said  or  did  anything  in  the 
least  calculated  to  deceive  the  plaintiff. 

The  defendant  had  a  half  million  of  plants  that  he  had 
raised.  When  the  plaintiff  entered  into  the  contract  offered 
in  evidence,  it  was  with  the  view,  undoubtedly,  to  sell  these 
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particular  plants  on  commission.  It  was  not  expected  that 
the  defendant  should  furnish  other  or  different  plants  than 
those  he  had  on  hand,  and  which  were  examined  by  the  plain- 
tiff previous  to  his  entering  into  the  contract. 

The  contract  offered  in  evidence  contains  no  terms  of  war- 
ranty as  to  the  condition,  grade  or  quality  of  the  hedge  plants. 
In  the  defendant's  evidence,  he  testifies,  "The  plants  deliv- 
ered were  the  best  on  the  place.  I  was  ready  to  deliver  such 
as  I  had,  but  Maxwell  refused  to  take  any  more.  He  claimed 
they  were  not  No.  1  plants." 

The  only  reasonable  construction  that  can  be  placed  upon 
this  contract  is,  that  the  defendant  was  bound  to  deliver,  for 
sale,  such  plants  as  he  had.  Had  the  plaintiff  desired  a  bet- 
ter grade  of  plants,  he  should  have  provided  for  the  same  in 
the  contract.  This  he  failed  to  do,  and,  as  the  evidence  shows 
the  defendant  fully  complied  with  the  contract  on  his  part, 
we  see  no  ground  upon  which  a  recovery  could  be  had. 

The  judgment  of  the  circuit  court  will  be  reversed. 

Judgment  reversed. 


Eobeet  Leitch  et  al. 

v. 

John  Wentworth  et  al, 

1.  Injunction — of  the  collection  of  taxes  for  fraudulent  purposes.  If  a 
bill  to  restrain  town  officers  from  the  collection  of  a  tax  alleges  fraud  in 
the  levy  of  the  taxes  to  pay  a  judgment  fraudulently  recovered  against 
the  town,  this  will  give  the  court  jurisdiction  to  grant  the  relief  prayed. 

2.  Parties  defendant  to  bill  to  enjoin  tax.  On  bill  to  restrain  town 
officers  from  the  collection  of  taxes  fraudulently  levied  to  pay  an  unau- 
thorized judgment,  the  parties  to  whom  the  taxes  are  to  go,  if  collected, 
are  not  necessary  parties,  and  it  is  not  error  to  dismiss  them  from  the 
case,  Where  they  have  not  filed  a  cross-bill. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
William  W.  Farwell,  Judge,  presiding. 
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Mr.  J.  H.  Knowlton,  for  the  appellants. 

Messrs.  Scoville,  Corwin  &  Bailey,  for  the  appellees. 

Per  Curiam  :  This  was  a  bill  in  chancery,  in  the  Cook 
circuit  court,  to  restrain  the  collection  of  a  tax  alleged  to 
have  been  illegally  assessed  for  the  purpose,  in  part,  of  pay- 
ing a  judgment  alleged  to  have  been  fraudulently  obtained 
against  the  town  of  Lyons.  The  bill  was  filed  by  tax-payers 
of  that  town,  and  to  which  appellants  here,  who  were  to  be 
the  recipients  of  these  taxes,  when  collected,  Were  made  de- 
fendants. 

On  the  hearing,  on  complainants'  motion,  they  were  dis- 
missed out  of  the  case,  and  the  injunction  made  perpetual 
against  the  other  defendants,  officers  of  the  town  of  Lyons, 
and  the  county  treasurer. 

From  this  decree  the  party  to  whom  these  taxes,  or  a  large 
portion  of  them,  were  to  go,  in  the  event  of  their  collection, 
take  this  appeal,  and  raise  various  questions. 

We  think,  on  examination  of  the  record,  that  the  court  did 
not  err  in  making  the  injunction  perpetual  as  against  the 
town  officers.  We  are  of  opinion,  also,  that  these  appellants 
were  not  necessary  parties  in  the  injunction.  They  had  no 
vested  interest  in  the  tax  levied,  nor  had  they  filed  a  cross- 
bill. Their  remedy  is  by  mandamus,  if  they  have  any.  Their 
co-defendants,  who  are  enjoined,  do  not  complain. 

Upon  the  point  of  jurisdiction,  the  allegation  of  fraud  in 
levying  the  tax  complained  of,  for  an  unauthorized  purpose, 
was  sufficient  to  give  the  court  jurisdiction. 

The  decree  must  be  affirmed. 

Decree  affirmed. 
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John  F.  Smith 

V. 

Charles  A.  Knight  et  al. 

1.  Partnership — what  constitutes.  Where  a  firm  entered  into  a  writ- 
ten agreement  with  another  to  advance  him  a  certain  sum  Jo  enable  him 
to  carry  on  business,  for  which  he  was  to  pay  interest  on  the  average 
balance,  and,  after  deducting  office  expenses,  the  profits  were  to  be  equally 
divided  between  such  party  and  the  firm  making  the  advances,  but  the 
firm  was  not  to  be  responsible  for  losses:  Held,  that  such  agreement  did 
not  constitute  a  partnership. 

2.  Same — party  may  become  liable  as  partner  to  third  person,  if  he  holds 
himself  out  as  such.  If  a  person  holds  himself  out  as  a  partner  of  another 
by  his  acts,  and  a  third  person  deals  with  that  other  person  on  the  faith 
of  an  existing  partnership,  the  first  may  be  held  liable  to  the  creditor, 
notwithstanding  there  was  in  fact  no  partnership: 

3.  Burden  of  proof — when  partnership  questioned.  Where  a  person  is 
sued  as  a  partner  of  another,  and  he  puts  the  partnership  in  issue  by  a 
plea  verified  by  affidavit,  the  burden  of  proof  is  on  the  plaintiff  to  estab- 
lish the  partnership  by  a  preponderance  of  evidence. 

4.  Witness — to  disprove  partnership.  If  two  are  sued  as  partners,  and 
the  partnership  is  put  in  issue  by  one  only,  and  the  other  defendant  is 
defaulted,  the  latter  is  a  competent  witness  for  his  co-defendant,  to  show 
no  partnership  existed.  The  admission  by  his  default  can  not  affect  his 
co-defendant. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Josiah  McRoberts,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  by  John  F.  Smith  against 
Charles  A.  Knight,  William  Baker,  Walter  F.  Cobb,  and 
James  Hennersheets.  The  opinion  of  the  court  states  the 
material  facts  and  questions  involved  in  the  case. 

Mr.  Geo.  C.  Fey,  for  the  appellant. 

Mr.  F.  W.  S.  Brawley,  for  the  appellees. 
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Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the 
Court : 

This  was  an  action  of  assumpsit,  brought  to  the  Superior 
Court  of  Cook  county,  on  the  common  counts,  against  appel- 
lees, as  partners.  There  was  a  default  regularly  taken  against 
Cobb  and  Hennersheets,  and  issues  made  up  by  the  other 
defendants,  Knight  and  Baker,  which  were  tried  by  the  court 
without  a  jury,  resulting  in  a  finding  and  judgment  in  favor 
of  the  defendants. 

The  plaintiff  appeals,  and  makes  the  points  that  the  court 
excluded  proper  evidence  offered  by  him,  admitting  improper 
evidence  on  the  part  of  the  defendants,  and  overruling  a  mo- 
tion for  a  new  trial. 

The  issues  were,  non  assumpsit,  and  a  plea,  accompanied  by 
affidavit,  denying  the  alleged  partnership  and  joint  liability. 

The  plaintiff,  to  prove  the  partnership,  introduced  in  evi- 
dence a  written  agreement,  showing  the  terms  on  which 
appellees  did  business  with  Hennersheets,  which  we  have 
examined,  and  are  of  opinion,  with  the  court  trying  the  cause, 
that  it  fails  to  establish  a  partnership  relation  between  these 
parties.  It  recites  that  Hennersheets  was  doing,  at  the  time 
the  agreement  was  executed,  a  general  commission  business 
in  Chicago,  and  to  aid  him  in  the  prosecution  of  his  business, 
Knight,  Baker  &  Co.  agreed  to  make  certain  advances  to  him. 
They  agreed  to  advance,  from  time  to  time,  such  sums  of 
money  as  they  might  deem  proper,  provided  such  advances 
should  not  exceed,  in  the  aggregate,  at  any  one  time,  seven 
thousand  dollars.  For  these  advances  Hennersheets  agreed 
to  pay  this  firm  of  Knight,  Baker  &  Co.  interest,  at  the  rate 
of  ten  per  centum  per  annum,  on  the  average  balance  ad- 
vanced, and  also,  after  deducting  a  certain  amount  for  office 
expenses,  to  divide  the  balance  of  com  missions  equally  between 
them,  share  and  share  alike — Hennersheets  to  have  one-half 
and  Knight,  Baker  &  Co.  the  other  half;  but  the  latter  were 
not  to  be  liable  for  any  loss  incurred  in  the  business  or  other- 
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wise.  And,  as  further  and  additional  security  for  these  ad- 
vances, Hennersheets  assigned  to  this  firm  his  books,  accounts, 
notes,  drafts  or  claims  which  he  then  had  or  might  thereafter 
have  against  any  person  or  persons,  for  advances,  commissions 
or  otherwise,  and,  upon  request,  to  deliver  them  over  to  the 
firm  of  Knight,  Baker  &  Co.,  giving  them  authority  to  collect, 
compromise  or  settle  the  same,  as  the  firm  might  deem  best, 
and  out  of  the  proceeds  to  pay  all  costs  and  expenses  of  col- 
lecting, and  the  amount  due  this  firm  for  advances,  interest, 
and  their  proportion  of  the  commissions,  to  pay  the  overplus 
to  Hennersheets,  his  heirs  or  assigns.  This  agreement  was 
entered  into  the  first  day  of  November,  1869,  and  to  continue 
until  the  first  day  of  January,  1871,  if  mutually  satisfactory. 
There  is  no  proof  how  long  this  agreement  continued,  but 
whilst  it  was  in  existence  the  plaintiff  did  business  with  Hen- 
nersheets, and  now  seeks  to  charge  Knight,  Baker  &  Co.  on 
the  ground  of  a  partnership. 

In  determining  this  question,  the  intention  of  the  parties 
must  be  considered.  Written  articles  of  co-partnership  may 
be  so  expressive  as  to  leave  no  room  for  doubt.  So  far  as 
these  articles  of  agreement  are  concerned,  we  discover  nothing 
in  them  evidencing  an  intention  to  form  a  partnership. 

A  case  similar  to  this  in  many  respects  came  before  this 
court  at  the  January  term,  1868.  Certain  parties,  partners, 
in  Decatur,  having  an  idea  that  money  could  be  made  in  the 
manufacture  of  cultivators,  but  having  no  capital  to  engage 
in  the  business,  induced  a  banker  of  that  city  to  furnish  the 
necessary  funds.  An  agreement  was  entered  into,  by  which 
the  manufacture  should  be  carried  on  by  the  parties  applying 
for  pecuniary  aid,  who  should  sell  the  machines,  collect  the 
proceeds,  and  return  to  the  banker  his  advances,  and  account 
to  him  for  one-third  of  the  profits.  The  advances  amounted 
to  more  than  eight  thousand  dollars,  exclusive  of  interest. 
The  banker  having  received  no  return  for  these  advances, 
brought  an  action  against  the  other  parties,  which  was  sought 
to  be  defeated   on   the  ground  they  were  partners,  and  that 
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one  partner  could  not  sue  his  co-partners  at  law,  unless  there 
was  a  balance  struck,  and  a  promise  to  pay  it.  The  court 
held  there  was  no  partnership  shown — that  the  agreement 
entered  into  was  but  a  mode  of  getting  compensation  for  the 
hire  of  money.     Lintner  v.  Millikin,  47  111.  178. 

In  another  case,  where  the  arrangement  was  that  one  party 
was  to  furnish  money  and  the  other  was  to  purchase  cattle 
with  it,  the  party  furnishing  the  money  to  have  his  capital 
returned,  with  five  per  cent  interest  thereon,  together  with 
one-half  the  profits  on  a  sale  of  the  cattle,  it  was  held  the 
parties  were  not  partners,  as  the  one  furnishing  the  money 
was  exposed  to  no  hazard  of  loss.  Adams  v.  Funic,  53  111. 
219. 

In  the  case  before  us,  it  is  specially  agreed  Knight,  Baker 
&  Co.  were  not  to  be  liable  for  any  losses  that  might  be  in- 
curred in  the  business  in  which  Hennersheets  was  engaged. 
As  in  the  case  last  cited,  where  the  party  advancing  the  money 
was  to  have  his  advances  returned,  with  five  per  cent  interest 
thereon,  and  an  equal  share  of  the  profits  on  the  sale  of  the 
cattle,  no  partnership  was  created,  and,  as  in  the  case  first 
cited,  two  of  the  alleged  partners  disclaimed  any  partnership. 
Knight,  Baker  and  Hennersheets,  in  this  case,  testified  there 
was  no  partnership,  and  none  was  designed. 

Those  cases  were  between  the  alleged  partners.'  It  remains 
to  inquire,  as  this  is  a  case  between  alleged  partners  and  a 
third  party,  whether  any  act  was  done  by  Knight,  Baker  <& 
Co.,  to  make  them  partners  as  to  third  parties.  Notwith- 
standing this  agreement,  did  they  hold  themselves  out  to  the 
public  as  partners  with  Hennersheets,  and  was  it  on  the  faith 
of  an  existing  partnership  that  plaintiffs  dealt  with  Henner- 
sheets ?  There  is  same  slight  evidence  tending  to  show  this, 
but  when  taken  in  connection  with  all  the  facts  before  the 
court,  it  failed  to  satisfy  the  court  such  a  state  of  things  ex- 
isted. The  evidence  on  this  point  may  be  said  to  be  conflict- 
ing. We  are  inclined  to  think,  with  the  circuit  judge,  the 
claim  was  not  sustained.     The  onus  was  on  the  plaintiff  to 
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establish  the  partnership  by  a  preponderance  of  evidence,  as 
a  plea,  verified  by  affidavit,  was  pleaded  by  the- defendants 
Knight  and  Baker.      Warren  v.  Chambers  et  al.  12  111.  124. 

A  point  is  made,  and  is  assigned  as  error,  that  the  court 
permitted  Hennersheets,  who  had  been  defaulted,  to  testify 
that  the  firm  of  Knight,  Baker  &  Co.,  of  which  he  was  a 
member,  were  not  partners  with  him,  he  and  Knight  and 
Baker  testifying  to  that  fact. 

We  think  there  was  no  error  in  this,  for  Hennersheets'  de- 
fault could  amount  to  no  more  than  an  admission  by  him  of 
the  partnership,  as  alleged,  and  such  admission  could  not 
bind  Knight  and  Baker. 

We  have  not  considered  it  important  to  inquire  how  the 
account  stands  between  appellant  and  Hennersheets,  as,  in 
our  opinion,  no  partnership  has  been  established  by  the  tes- 
timony. 

Perceiving  no  error  in  the  record,  the  judgment  is  affirmed. 

Judgment  affirmed. 


John  M.  Long 

V. 

Thomas  Linn. 


1.  Bill  of  exceptions — must  prevail  over  recitals  made  by  clerk  in  the 
record.  If  the  record,  as  certified  by  the  clerk,  gives  the  verdict  of  the 
jury  differently  from  that  copied  into  the  bill  of  exceptions  and  certified 
to  by  the  court,  the  latter  must  be  taken  as  correct. 

2.  Ejectment — verdict  must  find  estate  of  the  plaintiff .  The  statute  re- 
quires the  jury,  on  the  trial  of  an  action  of  ejectment,  to  find  the  estate 
proved  by  the  plaintiff,  and  if  the  verdict  fails  to  specify  any  estate,  no 
judgment  can  be  rendered  on  it. 

3.  Verdict— putting  in  form.  The  statute  authorizing  the  court  to 
have  a  verdict  reduced  to  proper  form,  does  not  apply  in  an  action  of 
ejectment,  where  the  jury  fail  to  find  the  estate  in  the  plaintiff,  that  not 
being  a  matter  of  form. 
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4.  Practice — time  of-  objecting  to  verdict  in  ejectment.  Where  a  verdict 
in  ejectment  is  defective,  in  substance,  in  not  finding  what  estate  the  plain- 
tiff is  entitled  to,  the  objection  is  not  waived  by  not  objecting  to  the  same 
in  the  court  below. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  John  A.  Jameson,  Judge,  presiding. 

Mr.  Arthur  W.  Windett,  for  the  appellant. 
Messrs.  Goudy  &  Chandler,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the.  Court: 

Appellee  brought  an  action  of  ejectment,  in  the  Superior 
Court  of  Cook  county,  against  appellant,  for  the  recovery  of 
a  lot  of  ground  in  the  city  of  Chicago.  A  trial  was  had  by 
the  court  and  a  jury,  resulting  in  the  verdict  set  out.  in  the 
bill  of  exceptions:  "We.  the  jury,  impanelled  in  the  case 
of  Thomas  Linn,  by  his  guardian,  against  John  Long,  find  a 
verdict  for  plaintiff."  A  motion  for  a  new  trial  was  entered, 
but  was  overruled  by  the  court,  and  a  judgment  rendered  for 
a  recovery  in  fee  simple,  and  the  case  is  brought  to  this  court 
by  appeal. 

It  is  insisted  that  the  verdict  does  not  warrant  the  entry 
of  such  a  judgment,  because  it  is  broader  than  the  finding. 
There  is  an  error  assigned  upon  the  rendition  of  the  judg- 
ment, which  presents  this  question. 

We,  upon  turning  to  the  transcript  of  the  record,  find  that 
the  clerk,  in  the  journal  of  the  proceedings,  recites  that  the 
parties  appeared,  and  that  the  jury  came  into  court  and  say  : 
"We,  the  jury, find  the  defendant  guilty,  in  manner  and  form 
as  charged  in  the  declaration,  and  that  the  plaintiff  has  an 
estate  in  fee  simple  in  the  premises  described  in  the  declara- 
tion, and  thereupon  defendant  submits  his  motion  for  a  new 
trial."  Thus,  it  appears  that  the  verdict  set  out  in  the  bill 
of  exceptions  and  signed  by  the  jurors,  is  different  from  that 
recited  by  the  clerk. 
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We  must  regard  the  verdict  which  the  court  says  the  jury 
found,  and  which  was  signed  by  them,  rather  than  the  recitals 
of  the  clerk.  The  bill  of  exceptions,  when  signed  and  filed 
in  the  case,  becomes  a  part  of  the  record,  and  imports  verity, 
and  we  have  no  right  to  presume  against  its  correctness. 

It  is  insisted  that,  as  this  was  not  urged  as  one  of  the 
grounds  for  a  new  trial,  the  party  should  not  be  heard  to 
raise  it  for  the  first  time  in  this  court,  as  the  objection  could 
have -been  obviated  in  the  court  below.  As  the  jury  was,  no 
doubt,  discharged  when  the  reasons  for  a  new  trial  were  filed, 
the  objection  could  not  have  been  obviated,  except  on  another 
trial  by  a  jury.  The  30th  section  of  the  Ejectment  Act  pro- 
vides, that  "the  verdict  shall  specify  the  estate  which  shall 
have  been  established  on  the  trial  by  the  plaintiff,  in  whose 
favor  it  shall  be  rendered,  whether  such  estate  be  in  fee  for 
his  own  life  or  for  the  life  of  another,  stating  such  lives,  or 
whether  it  be  for  a  term  of  years,  and  specifying  the  duration 
of  such  term."  From  this  provision  of  the  law,  it  will  be 
seen  that  this  finding  of  the  estate  held  by  the  plaintiff  is  not 
form,  and  the  provision  in  the  Practice  Act  that  the  court 
may  direct  the  clerk  to  reduce  the  verdict  to  form,  does  not 
apply.  The  finding  of  the  title  is  of  the  essence  of  the  ver- 
dict, and,  if  omitted  by  the  jury,  they  may  be  sent  back  with 
directions  to  find  the  title,  and,  if  they  fail  to  do  so,  no  judg- 
ment can  be  rendered  upon  such  a  verdict.  If  the  court  were 
to  supply  the  want  of  such  a  finding,  it  would  encroach  upon 
the  province  of  the  jury,  and  would  find  one  of  the  most 
essential  facts  submitted  to  the  jury,  and  which  the  law  has 
prohibited  the  court  from  taking  from  the  jury.  In  this  case, 
there  was  no  verdict  found  by  the  jury  upon  which  to  base 
the  judgment,  and  it  is  erroneous.  As  the  case  will  be  sub- 
mitted to  another  jury,  we  deem  it  improper  to  discuss  the 
evidence  in  the  case.  It  is  for  the  jury,  and  not  for  the  court, 
to  consider  it  and  find  what  it  proves. 

For  the  error  indicated,  the  judgment  of  the  court  below 
is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 
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Elisha  Ruckman  et  al. 
Sarah   Alwood  et  al. 

1.  Evidence— parol,  to  show  a  deed  a  mortgage.  If  the  grantee  in  a 
deed  absolute  upon  its  face,  intended  only  as  a  security  for  a  debt,  fraud- 
ulently attempts  to  set  up  the  deed  as  an  absolute  conveyance,  the  original 
design  of  the  conveyance,  though  contrary  to  the  terms  of  the  writing, 
may  be  shown  by  parol,  and  the  fact  that  the  deed  was  intended  only  as 
a  security,  may  be  shown  by  the  declarations  and  admissions  of  the 
grantee. 

2.  Witness — competency  of  party  as  against  one  suing  as  heir.  On  bill 
filed  by  the  heirs  of  a  deceased  grantor,  to  have  his  deed  declared  amort- 
gage,  and  to  redeem  from  the  same,  where  witnesses,  not  parties  to  the 
record,  or  parties  in  interest,  or  agents  of  the  deceased,  testify  as  to  ad- 
missions made  by  the  grantee  in  the  presence  of  the  deceased  grantor, 
and  not  in  his  absence,  the  grantee  is  not  a  competent  witness  to  testify 
as  to  the  same  admissions  or  conversations. 

3.  In  such  a  suit,  the  .grantee  is  not  a  competent  witness  to  prove 
a  settlement  between  him  and  the  deceased  grantor  at  the  time  of  the 
execution  of  the  deed  of  conveyance,  and  the  amount  found  to  be  due 
him,  the  consideration  for  the  deed,  or  to  anything  occurring  at  the  time 
between  him  and  the  deceased,  such  as  giving  his  note  for  the  balance 
due  for  the  land  conveyed,  or  its  subsequent  payment. 

Writ  of  Error  to  the  Circuit  Court  of  Peoria  county; 
the  Hon.  Sabin  D.  Puterbatjgh,  Judge,  presiding. 

This  was  a  bill  in  equity,  filed  November  26,  1856,  in 
the  Mason  circuit  court,  by  the  heirs  at  law  of  Andrew  J. 
Alwood,  deceased,  who  died  intestate,  against  Elisha  Ruek- 
man  and  Caroline,  his  wife,  for  the  purpose  of  having  an 
absolute  deed,  made  February  26,  1856,  by  said  Alwood  to 
Elisha  Ruckman,  of  lands  therein  described,  declared  a  mort- 
gage, and  for  leave  to  said  heirs  of  the  grantor  to  redeem. 

The  bill  alleges  an  indebtedness  existing  from  Alwood  to 
Ruckman,  at  the  time  of  making  the  deed,  of  $416,  upon  a 
promissory  note  for  money  loaned,  to  secure  which,  together 
with  such  other  sums  as  Ruckman  should   advance,  Alwood 
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executed  this  deed  to  Ruckman.  who  was  a  relative,  as  mere 
security ;  that  the  further  sum  advanced  was  only  about  $1000, 
making  in  all  an  indebtedness  of  about  $1400,  while  the 
lands  covered  by  the  deed  were  at  the  time  worth  about  $20,- 
000,  there  being  about  1500  acres  of  them;  that  Alwood  kept 
possession  of  the  lands  until  his  death,  which  occurred  in 
October.  1856. 

The  bill  alleges  a  parol  defeasance,  and  that,  upon  Alwood's 
death,  Ruckman  fraudulently  set  up  said  deed  as  an  absolute 
conveyance.  The  necessity  of  an  answer  on  oath  was  ex- 
pressly waived  in  the  original  bill,  in  the  amended  and  sup- 
plemental bills. 

The  original,  amended  and  supplemental  bills,  constituting 
but  one  record,  a  detailed  statement  of  them  is  in  no  respect 
necessary  to  a  correct  understanding  of  the  case.  Pending 
the  suit,  Benjamin  Alwood,  one  of  the  heirs  of  A.  J.  Alwood, 
died  intestate,  leaving  the  other  complainants  in  the  original 
bill,  his  heirs  at  law.  Hugh  M.  Alwood  and  Esther  Phillips, 
who,  with  Sarah  Alwood,  constituted  the  remaining  heirs, 
conveyed  their  interest  in  the  lands  to  Sarah  Alwood.  These 
facts  were  introduced  into  the  record  by  supplemental  bill. 

In  April,  1858,  Ruckman  filed  an  answer,  in  which  he 
admitted  that  he  loaned  Andrew  J.  Alwood  money  before  the 
execution  of  said  deed,  but  at  what  time  or  to  what  amount 
he  did  not  then  remember,  and  was  not  able  to  determine; 
that  said  Alwood  made  and  delivered  to  him  the  deed  men- 
tioned in  the  bill  for  the  lands  therein  described,  but  posi- 
tively denied  that  they  were  conveyed  to  secure  the  payment 
of  the  sums  of  money  which  had  been  or  might  thereafter  be 
loaned  by  him  to  said  Alwood,  or  that  said  deed  was  intended 
as  a  mere  mortgage,  and  averred  that  said  deed  was  an 
absolute  and  unqualified  transfer  of  said  lands  for  a  valuable 
consideration  mentioned  in  said  deed.  In  this  answer  Ruck- 
man  does  not  pretend  to  set  out  what  the  consideration  of  the 
deed  was,  further  than  as  just  stated,  and  avers  that  he  did 
not  remember,  and  was  not  able  to  determine  what  amounts 
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he  had  loaned  to  A.  J.  Alwood,  but,  in  August,  1868,  ten 
years  after  that  answer  was  filed,  Ruckman  and  wife  filed 
another  answer,  in  which  it  is  averred  that,  at  the  time  the 
deed  was  made,  he,  Ruckman,  had  a  settlement  with  Alwood 
as  to  all  the  moneys  he  had  loaned  to  and  advanced  for  the 
latter,  and  Alwood  was  then  found  to  be  indebted  to  him  in 
the  sum  of  $9400,  besides  the  sum  of  $416  for  land  warrants 
which  he  had  loaned  Alwood;  that  the  whole  amount  he  was 
to  pay  Alwood  for  the  lands  was  $14,400,  to  make  up  which, 
said  sum  found  due  on  settlement  was  applied,  and  then  he 
gave  Alwood  his  promissory  note  for  $5000,  the  balance  of 
the  purchase  money.  This  note  he  avers  he  paid  in  different 
sums,  but  that,  in  June,  1856,  he  paid  him  the  balance,  being 
about  $3000,  in  cash.  He  also  averred  that  Alwood  remained 
in  possession  as  his  tenant.  Replication  was  filed.  The 
cause  was  transferred  to  Peoria  county  circuit  court,  where  it 
was  heard  upon  pleadings  and  proofs,  and,  in  June,  1870,  a 
decree  was  rendered  declaring  that  said  deed  was  intended  by 
the  parties  as  a  mortgage  to  secure  an  indebtedness  from  Al- 
wood to  Ruckman,  the  amount  of  such  indebtedness  ascer- 
tained, and  decree  allowing  redemption  by  the  heirs  on 
payment  of  the  amount  so  found  due. 

Upon  this  decree  the  defendants  sue  out  a  writ  of  error 
from  this  court. 

Messrs.  Dearborn  &  Campbell,  for  the  plaintiff's  in  error. 

Messrs.  Lacey  &  Wallace,  and  Mr.  S.  P.  Shope,  for  the 
defendants  in  error. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

This  was  a  bill  in  equity,  brought  by  the  heirs  at  law  of 
Andrew  J.  Alwood,  deceased,  to  turn  an  absolute  deed  of 
lands,  given  by  the  intestate  February  26,  1856,  to  Ruckman, 
into  a  mortgage,  by  parol  proof. 
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Alwood  died  about  October  1,  1856,  intestate.  There  is 
no  controversy  as  to  his  being  the  owner  of  the  lands  at  the 
time  of  the  deed,  or  as  to  complainants  being  his  sole  heirs 
at  law;  nor  as  to  the  relation  of  debtor  and  creditor  existing 
between  him  and  Ruckman  at  that  time. 

It  is  alleged  in  the  bill  that  the  relation  of  debtor  and 
creditor,  in  respect  to  the  money  forming  the  consideration 
of  the  deed,  was,  by  agreement,  still  subsisting  between  the 
parties,  and  that  a  re-conveyance  was  to  be  made  by  the 
grantee  upon  the  payment  of  that  money.  Assuming  this 
to  be  so,  it  would  be  a  fraud  in  Ruck  man  to  set  up  that  deed 
as  absolute,  after  the  death  of  Alwood,  as  has  been  done. 
Metropolitan  Bank  v.  Godfrey,  23  111.  604.  And  upon  this 
ground  parol  evidence  would  be  admissible  to  show  the  truth 
of  the  transaction.  "If  a  grantee  fraudulently  attempts  to 
convert  into  an  absolute  sale  that  which  was  originally  meant 
to  be  a  security  for  a  loan,  the  original  design  of  the  convey- 
ance, though  contrary  to  the  terms  of  the  writing,  may  be 
shown  by  parol."  1  Hil.  on  Mort.  pp.  31,  32,. 33,  and  author- 
ities in  notes;  Wright  v.  Bates,  13  Verrn.  R.  349;  Nelson, 
Ch.  J.,  in  Patchin  v.  Pierce,  12  Wend.  61 ;  Morris  v.  Nixon, 
L  How.  (U.  S.),  118;  1  Sug.  on  Vend.  Vol.  1,  p.  174,  (8th  Am. 
Ed.)  and  cases  cited  in  notes. 

In  Purviance  et  al.  v.  Holt,  3  Gilm.  405,  the  rule  was  broadly 
asserted  that,  "whatever  covenants  an  absolute  deed  may  con- 
tain, parol  evidence  may  be  admitted  to  show  that  it  was  in- 
tended as  a  mortgage,  or  mere  security  for  the  payment  of  a 
debt,  and  the  grantor  can  have  relief  in  equity." 

And  again,  in  Ferguson  v.  Sutphen,  ib.  570,  the  court  say : 
"But  whatever  may  be  the  correct  rule  at  law,  on  this  ques- 
tion, in  equity  the  doctrine  is  firmly  settled  that  a  conveyance, 
absolute  in  its  terms,  may,  by  parol  evidence,  be  shown  to 
have  been  designed  by  the  parties  as  a  mortgage." 

So,  also,  in  Miller  v.  Thomas,  14  111.  431,  it  was  said :  "In- 
deed, it  is  not  absolutely  necessary  that  the  defeasance  should 
be  in  writing  at  all.     The  conveyance  may  be  absolute  on  its 
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face,  and  yet  it  may  be  shown  by  parol  that  it  was  intended 
only  as  a  security  for  the  payment  of  money,  when  it  will 
be  treated  in  equity  as  a  mortgage."  Williams  v.  Bishop,  15 
111.  554;  Shaver  v.  Woodward,  28  111.  277;  Preschhaker  v. 
Feaman  et  al.  32  111.  483;  Sutphen  v.  Cushman,  35  111.  186; 
Reigard  v.  McNeil,  38  111.  400. 

It  will  be  perceived  that  in  none  of  these  cases  did  the  court 
attempt  to  range  the  jurisdiction  to  turn  an  absolute  deed 
into  a  mortgage,  by  parol  evidence,  under  any  specific  head 
of  equity,  such  as  fraud,  accident  or  mistake;  but  the  rule 
seems  to  have  grown  into  recognition  as  an  independent  head 
of  equity.  Still  it  must  have  its  foundation  in  this,  that 
where  the  transaction  is  shown  to  have  been  meant  as  a  secu- 
rity for  a  loan,  the  deed  will  have  the  character  of  a  mortgage, 
without  other  proof  of  fraud  than  is  implied  in  showing  that 
a  conveyance,  taken  for  the  mutual  benefit  of  both  parties, 
has  been  appropriated  solely  to  the  use  of  the  grantee.  For 
when  we  seek  in  the  standard  authorities  for  the  ground  or 
principle  upon  which  the  doctrine  of  the  admissibility  of 
parol  evidence  originally  rested,  it  will  be  found  in  the  old 
and  familiar  heads  of  equity,  such  as  fraud,  accident,  mistake 
or  trust. 

Chancellor  Kent,  4  Com.  143,  states  the  doctrine  thus: 
"A  deed,  absolute  on  the  face  of  it,  and  though  registered  as 
a  deed,  will  be  valid  and  effectual  as  a  mortgage,  as  between 
the  parties,  if  it  was  intended  by  them  to  be  merely  a  secu- 
rity for  a  debt,  and  this  would  be  the  case,  though  the  defeas- 
ance was  by  an  agreement  resting  in  parol,  for  parol  evidence 
is  admissible  in  equity  to  show  that  an  absolute  deed  was  in- 
tended as  a  mortgage,  and  that  the  defeasance  has  been  omitted 
or  destroyed  by  fraud,  surprise  or  mistake^  See  authorities  in 
note  (a). 

Story,  speaking  of  the  same  subject,  says  :  "  Even  parol  evi- 
dence is  admissible  in  some  cases,  as  in  cases  of  fraud,  accident 
and  mistake,  to  show  that  a  conveyance,  absolute  on  its  face,  was 
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intended  between  the  parties  to  be  a  mere  mortgage  or  secu- 
rity for  money."     2  Eq.  Jur.  sec.  1018,  note  2. 

It  is  therefore  apparent,  from  this  cursory  review  of  the 
decisions  of  this  court,  and  the  authorities  outside  of  them, 
that  counsel  for  appellant  are  entirely  mistaken  in  their  posi- 
tion, that  this  court  has  limited  the  doctrine  of  the  transmu- 
tation by  equity  of  a  deed,  absolute  on  its  face,  into  a  mere 
mortgage,  to  cases  where  there  was  a  defeasance  in  writing; 
for,  in  Tillson  v.  Moulton  et  al.  23  111.  648,  the  question  was 
made,  that  parol  evidence  was  not  admissible,  because  there 
existed  a  defeasance  in  writing  which  was  not  produced,  and 
the  court,  by  Breese,  J.,  said :  "But  we  do  not  think  the  orig- 
inal defeasance  should  have  been  produced  ;  neither  the  com- 
plainant nor  Moulton  were  parties  to  it,  nor  had  they  any 
power  over  it.  The  question  was  not,  was  there  a  written 
defeasance?  nor  as  to  its  particular  terms.  The  only  ques- 
tion was  as  to  a  fact:  did  Tillson  convey  the  land  to  Clark 
as  security  for  an  advance  of  money?  If  he  did,  then  Clark 
was  a  mortgagee  only,  and  this  may  be  proved  by  parol."  This 
seems,  to  the  writer,  to  be  carrying  the  doctrine  quite  too  far. 
If  there  be  a  written  defeasance,  and  no  fraud  or  mistake, 
upon  what  principle  Gail  a  court  say  that  its  terms  should  not 
govern  privies  as  well  as  parties? 

But  the  case  at  bar  falls  directly  under  one  of  the  estab- 
lished heads  of  equity,  viz:  fraud,  which  is  distinctly  charged 
in  the  bill,  and  which  the  evidence  fully  sustains. 

It  appears,  by  the  evidence,  that  Andrew  J.  Alwood,  resi- 
ding upon  a  portion  and  being  in  possession  of  the  lands  in 
question,  was  beset  and  persecuted  by  mob-violence,  which 
resulted  in  the  burning,  by  this  class  of  lawless  conspirators, 
of  all  his  crops  and  buildings,  just  before  the  making  of  this 
deed.  He  was  the  owner  of  this  large  body  of  lands,  choice 
and  valuable,  but  most  of  them  new  and  uncultivated.  He 
was  pressed  for  means  with  which  to  develop  these  new  lands 
so  as  to  make  them  profitable.  Ruckman  was  a  cousin,  and 
evidently  professing  to  feel  a  friendly  interest  in  the  welfare  of 
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deceased  and  his  family.  He  lived  in  the  State  of  New  Jersey, 
and  was  a  man  of  means.  He  had  already  loaned  A.  J.  Alwood 
the  sum  of  $416,"for  which  he  held  his  note.  He  was  fully  aware 
of  the  troubles  to  which  hisdebtor  cousin  had  been  subjected, 
and  he  himself  admits  that  he  suggested  to  Alwood  the  idea 
of  conveying  his  property  to  him  as  a  means  of  avoiding  the 
persecutions  of  the  conspirators  referred  to.  The  evidence 
clearly  shows  that  it  was  a  controlling  motive,  in  making  the 
conveyance,  to  obtain  a  loan  of  more  money  from  Kuckman, 
and  at  the  same  time  escape  the  further  destruction  of  the 
crops  and  improvements  upon  the  land,  by  having  it  under- 
stood in  Mason  county,  where  Alwood  lived,  that  he  had 
ceased  to  be  the  owner  of  the  lands.  This  motive  is  one 
which  the  law  does  not  condemn.  It  was  not  to  hinder,  de- 
lay or  defraud  creditors,  but  was  an  endeavor  to  shield  the 
grantor  from  the  effects  of  mob-violence,  from  which  he  had 
already  grievously  suffered,  and  from  which  he  anticipated 
further  acts.  To  carry  out  this  purpose,  and  acting  under  the 
dread  inspired  by  former  violence,  he  seems  to  have  taken 
special  pains  to  have  it  understood  by  all  prominent  citizens 
of  the  county,  that,  although  he  was  still  in  possession,  he 
had  ceased  to  have  any  interest  in  the  lands  or  their  products. 
This  course,  it  seems,  operated  as  protection  to  property,  but 
the  diabolical  spirit  which  had  vented  itself  in  the  former 
destruction  of  crops  and  buildings,  was  soon  directed  against 
his  person,  and  about  the  1st  of  October,  1856,  he  was  assas- 
sinated. 

B-uckman,  as  is  clearly  inferrible  from  the  evidence,  was 
cognizant  of  all  the  circumstances  by  which  Alwood  was  sur- 
rounded previous  to  his  assassination,  and,  in  the  latter  part 
of  June,  1856,  came  on  a  visit  to  Alwood's  residence.  While 
there  he  undoubtedly  became  aware  of  the  open  manner  in 
which  Alwood  had  avowed  the  fact  of  a  sale  to  him,  and  was 
fully  cognizant  of  the  motive  which  dictated  the  avowal.  He 
then  had  not  conceived  the  idea  of  wresting  the  property 
from  him  by  setting  up  the  deed  as  absolute.  He  then  in- 
11— 71st  III. 
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quired  of  Alwood,  in  the  presence  of  persons  who  were  not 
parties  to  the  record,  when  he  thought  he  would  be  able  to 
pay  him  the  amount  of  his  debt  for  the  money  loaned.  The 
amount  was  specified,  and  he,  in  the  most  emphatic  manner, 
avowed  his  willingness  to  re-convey  when  it  was  paid.  These 
witnesses  were  in  no  respect  impeached.  They  were  wholly 
disinterested  and  fully  corroborated  by  what  he  admitted  to 
other  equally  disinterested  witnesses  in  Alwood's  presence. 

Counsel  for  appellants  insist  that  this  evidence  is  not  suffi- 
cient to  satisfy  the  conscience  of  the  Chancellor,  because 
Ruckman  himself  contradicted  it.  If  a  competent  witness 
for  that  purpose,  his  evidence  was  entitled  to  little  credit. 
This  property  had  appreciated  to  the  value  of  about  $50,000. 
It  was  a  great  and  seductive  prize  for  which  he  was  contend- 
ing, quite  too  much  so  for  the  virtue  of  Ruckman,  as  his 
whole  course  in  this  case  abundantly  shows.  But  he  was  not 
a  competent  witness  to  contradict  these  witnesses,  who  were 
not  parties  to  the  record,  parties  in  interest,  or  agents  of  the 
deceased  in  respect  to  the  matters  in  question. 

The  1st  section  of  the  act  of  1867  removes  the  common 
law  disqualification  as  a  witness,  by  reason  of  a  person  being 
interested  in  the  event  of  the  suit,  as  a  party  or  otherwise. 

The  2d  section  provides  that,  "no  party  to  any  civil  action, 
suit  or  proceeding,  or  person  directly  interested  in  the  event 
thereof,  shall  be  allowed  to  testify  therein  of  his  own  motion, 
or  in  his  own  behalf,  by  virtue  of  the  foregoing  section,  when 
any  adverse  party  sues  or  defends  as  trustee  or  conservator 
of  any  idiot,  lunatic  or  distracted  person,  or  as  executor,  ad- 
ministrator, Aeir,  legatee  or  devisee  of  any  deceased  person, 
or  as  guardian  or  trustee  of  any  such  heir,  legatee  or  devisee, 
unless  when  called  as  a  witness  by  such  adverse  party  so 
suing  or  defending,  and  also  except  in  the  following  cases, 
namely,"  then  follow  five  enumerated  cases.  The  counsel  for 
appellants  claim  that  Ruckman  was  competent  within  one  of 
these  enumerations,  but  they  fail  to  point  out  which.  It  is 
perfectly  clear   that   he  was   not   competent  within  the  first, 
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second,  third  or  fifth.  "Was  he  within  the  fourth?  It  reads 
thus: 

"4.  Where,  in  any  action,  suit  or  proceeding,  any  witness, 
not  a  party  to  the  record,  or  not  a  party  in  interest,  or  not  an 
agent  of  such  deceased  person,  shall,  in  behalf  of  any  party 
to  such  action,  suit  or  proceeding,  testify  to  any  conversation 
or  admission  by  any  adverse  party,  or  party  in  interest,  occur- 
ring before  the  death  and  in  the  absence  of  such  deceased  per- 
son, such  adverse  party,  or  party  in  interest,  may  also  testify 
as  to  the  same  admission  or  conversation." 

Now,  the  witnesses  to  whom  we  have  referred  were  neither 
of  them  parties  to  the  record,  or  parties  in  interest,  or  agents 
of  the  deceased,  but  the  admissions  of  Ruckman,  to  which 
they  testified,  were  in  the  presence  of  the  deceased,  A.  J.  Al- 
wood,  and  not  in  his  absence.  Their  evidence  related  to  con- 
versations between  Ruckman  and  Alwood,  consequently  he 
was  not  competent  to  testify  as  to  the  same  admissions  or 
conversations;  nor  was  he  competent,  under  either  of  the  ex- 
ceptions to  the  second  section,  to  testify  as  to  the  settle- 
ment between  him  and  A.  J.  Alwood  at  the  time  of  giving 
the  deed,  the  amount  found  due,  the  pretended  consideration 
for  the  deed,  or  to  anything  occurring  at  the  time  between 
him  and  the  deceased,  such  as  the  giving  of  his  note  for  the 
$5000,  or  payment  of  the  same  as  stated  by  him,  or  the  fact,  as 
pretended  by  him,  that  the  note  for  $416,  which  he  then  held 
against  Alwood,  was  for  land  warrants,  and  did  not  enter  into 
the  consideration  of  the  deed.  But  if  he  were  competent,  we 
are  satisfied,  from  the  whole  case,  that  all  these  pretenses  are 
false;  that  his  ingenuity  in  fabricating  facts  was  stimulated 
in  proportion  as  these  lands  appreciated  in  value.  When  he 
filed  his  answer,  in  April,  1858,  the  transaction  then  being 
recent,  he  deliberately  declared  that  he  was  wholly  unable  to 
determine  how  much  money  he  had  loaned  to  A.  J.  Alwood. 
But  when  he  answered  again,  after  the  lapse  of  twelve  years, 
and  these  lands  had  become  immensely  valuable,  then  he 
comes  into  court  averring  that,  at  the  time  of  the  conveyance, 
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he  had  a  full  settlement  with  A.  J.  Alwood  of  and  concern- 
ing all  the  moneys  he  had  loaned  to  or  advanced  for  him,  and 
that,  upon  such  settlement,  the  amount  due  was  ascertained 
to  be  $9400.  Would  any  man,  competent  to  do  business,  be 
likely  to  forget  such  a  fact  in  two  years  after  the  transaction, 
and  then  remember  it  so  clearly  twelve  years  thereafter? 

Then  again,  as  to  his  pretense  that  he  gave  A.  J.  Alwood 
his  note  for  $5000  at  the  time  of  the  conveyance.  Nothing 
of  that  kind  is  stated  in  his  first  answer,  but  his  statement 
that  he  paid  that  amount  to  A.  J.  Alwood  during  the  spring 
and  summer  of  1856,  paying  him  the  large  sum  of  $3000  in 
cash,  the  latter  part  of  June,  is  unquestionably  false,  and  a 
sheer  fabrication.  If  there  is  any  fact  in  this  case,  which  is 
clearly  established  by  circumstances,  it  is  that  A.  J.  Alwood  was 
hard  pressed  for  money  during  that  season,  and  it  seems  impos- 
sible that  he  should  have  received,  in  cash,  the  large  amount 
of  $3000  from  Ruckman  at  the  time  the  latter  was  there, 
in  June,  and  no  member  of  his  family  know  anything  about 
it,  and  he  leave  nothing  to  show  for  it  at  his  death,  which 
occurred  in  three  months. 

But  this  is  not  all.  Ruckman,  in  his  last  answer  and  evi- 
dence, pretends  that  the  note  for  $416,  which  he  held  against 
Alwood  before  and  at  the  time  of  the  conveyance,  was  merely 
for  security  that  Alwood  would  return  to  him  certain  land 
warrants  of  a  particular  class,  and  that  therefore,  as  it  was 
not  for  money  loaned,  it  formed  no  part  of  the  considera- 
tion of  the  deed.  That  note  bore  date  at  New  York,  Novem- 
ber 25,  1854,  and  was  for  $416,  payable  on  demand.  On 
November  21, 1856,  after  the  death  of  A.  J.  Alwood,  Ruckman, 
at  New  York,  wrote  a  letter  to  a  Mr.  Coon,  residing  in  Mason 
county,  inclosing  a  copy  of  that  note,  and  in  the  letter  says : 
"  I  have  a  note  of  Andrew  J.  Alwood  for  money  I  lent  him  in 
the  fall  of  1854,  and  as  it  is,  I  think,  impossible  to  come  out 
this  fall,  I  want  you  to  present  this,  and  it  is  a  copy  of  the 
note.  I  would  not  bring  it  against  his  estate,  but  I  may  as 
well  have  it  as  to  let  others  get  it,  etc."     And  the  evidence 
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shows  that  he  actually  received  part  payment  of  it  from  Hugh 
M.  Alwood  after  the  death  of  A.  J.  Alwood.  The  amount  of 
money  lent,  as  expressed  in  this  note,  we  feel  assured,  from 
the  testimony,  formed  a  part  of  the  consideration  of  the  con- 
veyance, and  as  to  which  the  relation  of  debtor  and  creditor 
was  still  subsisting,  as  shown  by  the  acts  and  declarations  of 
Ruckman  in  receiving  part  payment,  and  sending  it  to  Coon 
to  be  presented  as  a  claim  against  the  estate  of  A.  J.  Alwood. 

The  testimony  of  Glover,  a  commissioner  of  deeds,  in  the 
city  of  New  York,  who  drew  the  deed,  and  took  Alwood's 
acknowledgment,  is  comprised  chiefly  of  presumptions  and 
suppositions.  He  does  say  that  he  recollects  there  was  a 
settlement  between  the  parties,  of  some  kind,  at  the  time  of 
the  conveyance,  and  that  Ruckman  gave  Alwood  a  note,  and 
thinks  that  he  drew  it.  But  he  can  not  state  the  result  of  any 
settlement,  nor  does  he  recollect  the  amount  of  the  note,  01 
what  it  was  for,  or  that  any  money  was  paid.  The  uttei 
indefiniteness  of  his  testimony  renders  it  of  no  weight  what- 
ever, standing  alone,  as  it  does,  for  Ruckman  was  not  com- 
petent to  testify  to  these  matters;  and  Donahue,  who  was  in 
Glover's  office  at  the  time,  and  signed  the  deed  as  subscribing 
witness,  says  he  does  not  recollect  that  any  settlement  was 
made,  note  given  or  money  passed. 

Thus  it  will  be  seen  that  the  case  must  be  determined  solely 
Upon  the  evidence  of  complainants'  witnesses,  four  of  whom, 
at  least,  were  wholly  disinterested,  and  there  is  not  a  circum- 
stance, so  far  as  we  can  perceive,  to  shake  their  credibility. 
Their  testimony  shows  that,  as  late  as  the  latter  part  of  June, 
1856,  Ruckman  was  inquiring  of  Alwood  when  he  thought 
he  could  pay  him  back  the  money  borrowed;  then,  by  the 
conversation  between  them,  the  amount  was  mentioned,  to 
secure  which  the  deed  was  given,  and  Ruckman  expressly 
recognized  his  obligation  to  re-convey  the  premises  when 
such  amount  was  paid.  He  told  various  persons  who  applied 
to  purchase  a  portion  of  the  lands,  in  Alwood's  presence,  that 
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the  only  claim   he   had    upon    it  was  a   mortgage   to   secure 
$1200  or  $1500. 

The  note  of  Alwood  for  $416,  held  by  Euckman,  was  clearly 
shown  to  have  been  given  for  money  loaned  in  the  fall  of 
1854,  and  it  is  natural  to  suppose,  and  clearly  inferrible,  from 
the  circumstances  in  evidence,  that  this  amount  entered  into 
the  consideration  of  the  conveyance. 

Then,  in  addition  to  the  application  made  by  Euckman  to 
Alwood,  in  June,  1856,  for  payment  of  the  entire  indebted- 
ness, we  have  the  indisputable  facts  that,  after  Alwood's 
death,  Euckman  set  up  this  note  as  a  claim  against  the  estate 
of  the  former,  actually  received  part  payment  of  it,  and  di- 
rected his  agent  to  collect  the  remainder.  This  evidence  is 
clear  and  decisive  that  the  relation  of  debtor  and  creditor,  in 
respect  of  the  money  which  formed  the  consideration,  was 
still  subsisting  after  the  fact  of  the  conveyance.  This  is  a 
conclusive  test  of  the  character  of  the  conveyance,  and  equity 
must  declare  it  a  mortgage. 

Euckman  was  well  aware  of  the  reasons  which  induced  A. 
J.  Alwood  to  hold  out  generally  to  members  of  the  commu- 
nity; that  he  had  made  an  absolute  sale.  This  conduct  was 
produced  by  fear  and  apprehension,  well  grounded,  it  seems, 
and  amounting  to  moral  compulsion. 

For  Euckman,  to  attempt,  after  the  assassination  of  his 
cousin,  to  shield  himself  by  these  declarations,  occasioned  by 
so  grave  a  cause  of  alarm,  in  setting  up  this  deed  as  abso- 
lute, was  guilty,  not  only  of  a  reprehensible  breach  of  faith, 
but  of  an  attempt  to  perpetrate  a  gross  fraud,  to  the  grievous 
injury  of  the  heirs  of  the  deceased.  So  that  it  is  a  clear  case 
for  the  admission  of  parol  evidence,  under  any  class  of 
authorities. 

The  omission  from  the  deed  of  Hugh  M.  Alwood  and 
Esther  Phillips  to  Sarah  Alwood,  of  the  north-east  quarter 
of  section  No.  13,  described  in  the  bill  and  decree, constitutes 
no  ground  for  the  reversal  of  the  whole  decree,  wherefore  the 
decree  of  the   circuit  court  will   be  affirmed   in  all  respects 
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except  that  part  of  it  which  requires  appellants  to  convey  the 
whole  of  said  parcel  to  Sarah  Alwood.  As  to  that  part,  the 
decree  is  reversed,  and  the  cause  remanded  with  directions  to 
the  court  below  to  so  modify  the  decree  as  to  require  appel- 
lants, upon  payment  of  the  amount  due,  to  convey  to  Sarah 
Alwood  the  whole  of  all  the  other  parcels  of  land  described, 
except  said  north-east  quarter  of  section  13,  and,  as  to  that, 
to  convey  to  her  an  undivided  one-third  of  said  parcel,  unless 
said  Hugh  M.  Alwood  and  Esther  Phillips  shall  execute  and 
produce  in  court  their  quit-claim  deed  of  all  their  interest  in 
said  last  mentioned  parcel,  in  which  case  the  court  will  re- 
quire appellants  to  convey  the  whole  of  said  parcel  to  Sarah 
Alwood.  Appellants  will  be  entitled  to  recover  costs  in  this 
court. 

Decree  reversed  in  part,  and  cause  remanded  with  direc- 
tions. 

Decree  reversed  in  'part. 


William  Smith 

v. 

Suel  Weight  et  al. 

1.  Practice  in  Supreme  Court — cross-errors.  The  assignment  of 
cross-errors  does  not  require  a  re-docketing,  as  that  does  not  change  the 
title  of  the  case  or  require  a  new  record. 

2.  Where  one  of  several  parties  appeals,  and  the  other  party  assigns 
cross-errors,  those  not  uniting  in  the  appeal  will  he  entitled  to  notice 
before  the  cross-errors  are  heard,  but  if  they  voluntarily  join  in  error,  the 
notice  will  be  waived. 

8.  Former  adjudication.  If  an  appellee,  on  appeal  to  this  court, 
assigns  a  certain  matter  as  a  cross-error,  and  the  same  is  decided  against 
him,  he  will  be  concluded,  b}'-  the  decision,  from  prosecuting  a  writ  of 
error,  assigning  the  same  matter  as  error. 

Writ  of  Error  to  the  Superior  Court  of  Cook  county. 
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This  was  a  bill  in  chancery,  by  William  Smith,  against  Suel 
Wright,  Patrick  Rourke,  the  Trustees  of  Schools  of  Town- 
ship 34  north,  range  6  east,  and  James  M.  Adsit.  The  court 
below  dismissed  the  bill,  and  the  complainant  prosecuted  this 
writ  of  error.  The  defendants  in  error  pleaded,  in  bar  of  the 
writ,  the  former  decision  of  this  court. 

Mr.  W.  T.  Burgess,  for  the  plaintiff  in  error. 

Mr.  S.  W.  Harris,  for  the  defendants  in  error. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

This  is  the  same  record  that  was  before  this  court  at  the 
September  term,  1869,  in  the  reported  case  of  Adsit  et  al.  v. 
Smith,  52  111.  412.  The  error  now  assigned  was  there  assigned 
by  the  present  plaintiff  in  error  (then  appellee)  as  a  cross- 
error,  and  there  was  joinder  in  error  thereon  by  the  present 
defendants  in  error. 

There  was  no  necessity  to  re-docket  the  case  after  the 
assignment  of  the  cross-error,  as  that  neither  changed  the 
title  of  the  case  before  the  court  nor  required  the  filing  of  a 
new  record.  The  only  effect  of  the  assignment  of  the  cross- 
error  was,  to  present  an  additional  question  on  the  same 
record.  Although  the  present  defendants  in  error  were  not 
brought  before  the  court  by  the  appeal  of  Adsit,  and  when 
the  cross-error  was  assigned  they  were  entitled  to  be  notified, 
before  it  was  disposed  of,  by  proper  process,  yet  they  waived 
this  by  joining  in  error.  Under  the  statute  then,  and  still 
in  force,  it  was  not  necessary  to  obtain  the  consent  of  the 
court  to  assign  cross-errors.  It  was  allowed  as  a  matter  of 
right.  When  the  cross-error  was  assigned,  and  there  was 
joinder  thereon,  the  questions  now  attempted  to  be  raised 
were  fully  before  the  court,  and  its  decision  thereon  is  con- 
clusive of  this  case.  It  was  then  said  by  the  court:  "  There 
being  no  evidence  of  s^trust,  or  of  fraud  on  the  part  of  Adsit, 
his  testimony  balancing  that  of  Holmes  on  that  point,  nothing 
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is  left  of  the  case  but  the  fact  of  obtaining,  by  Adsit,  Holmes' 
discharge,  and  procuring  thereon  a  warrant  to  be  issued  for 
the  land  in  controversy.  The  most  that  can  be  said  of  this 
is,  that  the  transaction  was  in  violation  of  an  act  of  Con- 
gress, but  that  would  not  give  a  court  of  chancery  jurisdiction 
to  hold  Adsit  as  a  trustee,  and  make  him  accountable  as  such. 
All  the  matter  alleged  of  trust  and  of  fraud  has  no  support 
in  the  testimony." 

This  view  of  the  case,  as  to  Adsit,  necessarily  disposed  of 
the  question  raised  by  the  cross-error.  No  theory  of  the  case 
was  then  presented,  and  none  is  now,  by  which  the  present 
defendants  in  error  can  be  held  to  be  trustees  for  the  plaintiff 
in  error,  except  by  first  establishing  a  trust  in  Adsit,  by 
whose  fraudulent  conduct  alone  it  is  claimed  this  trust  was 
created. 

We  are  of  opinion  that  the  plea  presents  a  complete  defense 
to  the  writ. 

The  writ  of  error  is  dismissed. 

Writ  of  error  dismissed. 


William  Y.  Daniels 

v. 

Chaeles  R.  Osborn  et  al. 

Action — when  premature.  Where  goods  are  sold  on  a  definite  credit, 
and  suit  is  brought  for  the  price  before  the  credit  expires,  it  will  be  pre- 
mature, and  no  recovery  can  be  had. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  William  A.  Porter,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  by  the  appellees  against 
the  appellant,  for  the  price  of  goods  sold  and  delivered.  A 
trial  was  had,  in  which  the  plaintiffs  recovered. 
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Messrs.  Stores  &  Jamieson,  for  the  appellant. 

Per  Curiam  :  This  was  assumpsit,  for  goods  sold  and  de- 
livered. The  general  issue  was  pleaded.  It  appears,  by  the 
showing  of  the  plaintiffs  below,  that  the  goods  sold  and  in 
question  were  not  to  be  paid  for  until  the  9th  day  of  October, 
1872,  yet  this  suit  was  commenced  on  the  11th  day  of  July, 
1872,  before  the  credit  expired.  It  was  prematurely  brought, 
and  the  judgment  must  be  reversed  and  cause  remanded. 

Judgment  reversed. 


John  McAllister 

v. 

Livingston  Compton. 

Evidence — acts  of  parties,  when  inconsistent  with  their  claim.  In  a  pro. 
ceeding  to  foreclose  a  mortgage,  the  mortgagor  set  up  as  a  defense  that 
the  notes  and  mortgage  were  given  merely  to  secure  the  performance  of 
an  agreement  to  convey  to  the  mortgagee  certain  property,  and  were  to 
be  canceled  when  such  conveyance  was  made,  and  that  he  made  such 
conveyance,  and  therefore  the  consideration  of  the  notes  had  failed.  On 
the  trial  it  appeared,  that,  after  said  notes  and  mortgage  were  executed, 
the  mortgagor  made  three  different  contracts  with  the  mortgagee,  at  three 
different  times,  in  each  of  which  contracts  he  recognized  the  validity  of 
these  notes,  and,  in  part,  provided  for  their  payment;  that  in  performing 
these  contracts  he  incurred  great  expense,  knowing,  at  the  time,  that  the 
only  reimbursement  he  was  to  get  was  by  way  of  credit  on  these  notes, 
and  that  he,  on  one  or  more  occasions,  stated  that  he  was  performing  these 
contracts  to  pay  off  this  mortgage :  Held,  that  whilst  these  facts  were  not 
absolutely  conclusive  against  the  defense  set  up,  they  could  only  be  over- 
come by  clear  and  satisfactory  proof. 

Appeal  from  the  Circuit  Court  of  Winnebago  county ;  the 
Hon.  William  Brown,  Judge,  presiding. 

Mr.  S.  K.  Dow,  and  Mr.  E.  H.  Baker,  for  the  appellant. 
Mr.  Wm.  Lathrop,  for  the  appellee. 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

At  the  September  term.  1871,  of  the  Winnebago  circuit 
court,  appellee  filed  a  bill  in  chancery  against  appellant,  to 
foreclose  a  mortgage  on  a  farm  near  the  city  of  Rockford, 
and  some  lots  in  that  city. 

Appellant  set  up  as  a  defense,  that  he  and  appellee  had 
entered  into  an  agreement  to  exchange  something  more  than 
§20,000  worth  of  real  estate  ;  that  the  property  to  be  con- 
veyed by  appellee  to  appellant,  was  agreed  to  be  worth  as 
much  as  that  which  was  to  be  conveyed  to  appellee  by  appel- 
lant; that  there  was  no  agreement  that  either  should  pay  to 
the  other  any  money;  that  when  appellee  conveyed  the  farm 
and  Rockford  city  lots,  appellant  conveyed  a  portion  of  the 
property  he  was  to  give  in  exchange  to  appellee,  but  that  the 
balance  was  so  situated  that  he  could  not  then  make  the  con- 
veyance, and  it  was  agreed,  to  close  up  the  matter,  that  appel- 
lant should  execute  the  notes  and  mortgage  as  a  security  for 
the  conveyance  of  the  balance  of  the  real  estate,  and  it  was 
also  agreed  that  when  he  should  so  convey,  the  notes  were  to 
be  surrendered  and  the  mortgage  canceled  ;  that  in  pursuance 
of  the  agreement  he  executed  and  delivered  all  the  deeds,  or 
had  it  done,  so  as  to  pass  the  title  to  appellee  of  the  property 
he  was  to  transfer  to  him;  that  he  thereby  became  entitled  to 
a  surrender  of  all  the  notes  and  a  satisfaction  of  the  mort- 
gage, but  appellee  had  only  delivered  to  him  the  two  notes 
last  maturing,  and  held  and  claimed  payment  of  the  three 
for  which  he  is  endeavoring  to  foreclose  the  mortgage.  He 
also  sets  up  payments  and  set-offs  to  the  same,  which  had  not 
been  indorsed  on  the  notes. 

On  the  trial,  much  uncertain  and  conflicting  evidence  was 
heard,  and  the  court  deducted  from  the  notes  $1070  as  a  fail- 
ure of  consideration,  and  $750  for  labor  and  materials  done 
and  furnished  in  erecting  certain  buildings  for  appellee,  and 
rendered  a  decree  for  the  balance  due  on  the  notes,  amount- 
ing to  $3741.45,  ordered  its  payment,  with  six  per  cent,  within 
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sixty  days,  and,  in  case  of  default,  that  the  master  sell  the 
property  for  the  satisfaction  of  that  sum  and  costs.  To  re- 
verse this  decree,  defendant  appeals  to  this  court. 

It  is  urged  that,  under  the  evidence,  the  court  below  should 
have  found  that  there  was  no  consideration  to  support  the 
notes,  or  if  there  had  been  that  it  had  failed,  and  that,  under 
the  cross-bill,  they  should  have  been  canceled  and  the  mort- 
gage satisfied.  If  it  were  not  for  the  contracts  with  appellee 
to  erect  certain  buildings,  and  proof  of  admissions  made  by 
appellant  after  the  execution  of  the  notes  and  mortgage,  we 
should  strongly  incline  to  take  that  view  of  the  case. 

It,  however,  appears,  that  after  the  notes  were  given  and 
the  mortgage  executed,  and  a  sufficient  time  had  elapsed  for 
appellant  to  fully  understand  the  situation  of  the  transaction, 
he  recognized  the  validity  of  these  notes  by  agreeing  to  have 
applied,  as  credits  upon  them,  a  portion  of  the  sum  he  was  to 
receive  for  the  buildings. 

The  evidence  shows  that,  on  the  27th  day  of  August,  1870, 
appellant  agreed  to  erect  for  appellee  two  houses,  for  $3000 — 
one  thousand  in  cash  and  the  other  two  thousand  to  be 
applied  to  indebtedness  from  appellant  to  appellee.  This 
agreement  is  in  writing,  and  was  after  the  trade  had  been 
made  in  reference  to  the  land,  but  it  had  not  then  been  fully 
executed.  On  the  15th  of  the  following  month,  the  notes 
and  mortgage  were  given.  On  the  14th  of  the  following 
November  the  parties  entered  into  an  agreement  for  the  build- 
ing of  another  house  by  appellant  for  appellee,  and  in  this 
agreement  the  former  agreement  is  referred  to,  the  notes  in 
suit  are  described,  and  the  sum  to  be  paid  to  appellant  it  was 
agreed  should  be  credited  in  equal  or  pro  rata  amounts  on 
them.  On  the  21st  of  the  same  month,  a  supplemental  agree- 
ment was  executed,  by  which  a  slight  change  was  made  in 
the  contract  of  the  14th,  by  which  appellant  was  to  receive 
$100  more,  to  be  credited  as  agreed  in  the  former  contract. 

Here  we  find  three  different  contracts  entered  into  after 
the  notes  were  given,  recognizing  their  validity  and  provid- 
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ing  for  their  payment  in  part — the  first  more  than  a  month 
after  the  notes  were  given,  and  the  last  one  three  months.  In 
the  face  of  such  deliberate  and  solemn  admissions  as  these 
almost  amounting  to  an  estoppel,  who  can  say  he  did  not  owe 
the  notes?  Whilst  not  absolutely  conclusive,  they  can  only 
be  overcome  by  clear  and  satisfactory  proof.  Again,  as  if  it 
was  intended  to  give  emphasis  to  these  declarations,  and  with 
the  admissions  referred  to,  appellant  actually  employed  me- 
chanics and  entered  upon  the  construction  of  the  buildings, 
becoming  personally  liable  for  a  large  sum  of  money,  when 
he  knew  that  it  could,  under  his  written  agreement,  only  be 
reimbursed  to  him  by  a  credit  on  these  notes.  He  also  said 
to  one  or  more  of  the  builders,  that  he  was  constructing  the 
houses  to  pay  off  a  mortgage  on  his  farm. 

These  facts  are  convincing  beyond  all  doubt  or  cavil. 
Could  any  man  make  such  an  agreement,  and  enter  upon  its 
execution,  and  incur  liabilities  to  the  extent  of  thousands  of 
dollars,  to  pay  and  discharge  notes  only  given  to  secure  the 
conveyance  of  lands,  which  had  been  executed  and  delivered, 
and  he  fully  entitled  to  have  the  notes  taken  up  and  canceled? 
Ordinary  business  men  do  not  so  act,  and  we  can  conceive  no 
possible  motive  for  such  conduct,  unless  appellee  knew  or 
believed  he  owed  these  notes.  If  he  did  not,  it  would  look 
like  the  most  reckless  disregard  for  his  own  interest.  It 
would  seem  as  though  he  was  making  persistent  efforts  to 
dispossess  himself  of  all  his  means  in  the  most  speedy  man- 
ner, if  he  knew,  as  he  claims,  that  he  owed  appellant  nothing. 

These  facts  would  seem  to  fix  the  liability  beyond  all  ques- 
tion, nor  has  its  force  been  broken  by  the  other  evidence  in 
the  case.  There  is  no  escape  from  the  conclusion  that  appel- 
lant believed,  without  any  doubt,  that  he  owed  these  notes 
when  he  executed  these  building  contracts,  and  made  the 
admissions  to  the  mechanics. 

From  a  careful  examination  of  the  conflicting  evidence  in 
this  record,  we  do  not  see  that  the  court  erred  in  the  amount 
it  deducted   from  these   notes   because  of  the   failure  of  the 
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consideration.  It  is  not  free  from  doubt  that  the  sum  was 
full  large,  but  appellee  has  not  complained.  And  the  same 
is  true  as  to  the  sum  found  for  labor  and  materials  furnished 
toward  the  erection  of  the  buildings. 

A  careful  examination  of  this  record  has  failed  to  disclose 
to  us  that  there  is  any  error  in  the  decree,  and  it  must  be 
affirmed. 

Decree  affirmed. 


The  Toledo,  Peoria  and  "Warsaw  Kailway  Co. 


Philip  Pence. 

1.  Bubden  of  ptzoov— fencing  right  of  way.  In  a  suit  against  a  rail- 
way company  to  recover  for  the  killing  of  stock,  on  the  ground  of  a 
neglect  of  the  company  to  fence  its  track,  if  the  owner  of  the  land  where 
the  animals  got  upon  the  track  received  compensation  for  fencing  when 
the  right  of  way  was  obtained,  the  burden  of  proof  is  upon  the  company 
to  show  that  fact. 

2.  Judgment — limited  to  sum  claimed.  In  suits  originating  before  jus- 
tices of  the  peace,  the  plaintiff  is  limited,  in  his  recovery,  by  the  amount 
of  his  claim  indorsed  on  the  summons,  and  it  is  error  to  render  judgment 
in  his  favor  for  a  greater  sum. 

Appeal  from  the  Circuit  Court  of  Henderson  county ;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

This  was  an  action,  brought  by  Philip  Pence,  against  the 
Toledo,  Peoria  and  Warsaw  Railway  Company,  to  recover 
damages  for  the  killing  of  plaintiff's  cow. 

Messrs.  Ingersoll,  Puterbaugh  Bros.  &  McCune,  for 
the  appellant. 


Mr.  John  J.  Glenn,  for  the  appellee. 


1873.]  T.,  P.  &  W.  Ry.  Co.  v.  Pence.  175 

Opinion  of  the  Court. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the 
Court : 

This  case,  in  all  important  respects,  is  identical  with  that 
of  The  Toledo,  Peoria  and  Warsaw  Railway  Company  v.  Pence, 
68  111.  524. 

In  answer  to  the  argument  of  appellant,  that  it  might  be 
technically  true  that  John  Paul,  the  owner  of  the  land,  had 
not  agreed  to  build  the  fence,  it  probably  was  the  fact,  never- 
theless, that  he  had  received  compensation  for  fencing  when 
the  right  of  way  was  obtained  through  his  land.  It  may  be 
urged  that  this  probability  might  have  been  rendered  certain 
by  appellant,  whose  duty  it  was  to  establish  the  fact,  if  it 
existed.     The  onus  was  upon  it. 

There  is  one  point  of  difference  between  this  case  and  the 
one  cited,  and  which  must  reverse  this  judgment.  It  is  an 
unbending  rule,  a  plaintiff  shall  not  recover  more  than  he 
claims.  The  recovery  shall  not  exceed  the  ad  damnum  in  the 
declaration. 

As  this  was  an  action  brought  before  a  justice  of  the  peace, 
the  plaintiff  was  required  to  indorse  the  amount  of  his  claim 
on  the  summons,  which  was  done  in  this  case,  showing  a  claim 
for  thirty  dollars,  and  no  more.  This  indorsement  supplies 
the  ad  damnum  in  a  formal  declaration,  and  must  control  the 
recovery.  The  amount  recovered  was  thirty-two  dollars  and 
fifty  cents. 

So  early  as  1830,  this  court  said,  in  Ellis  v.  Snider,  Breese, 
336,  which  was  a  case  before  a  justice  of  the  peace,  that  a 
party  who  presents  an  account  is  the  best  judge  of  the  extent 
of  his  claim,  when  the  amount  has  not  been  reduced  to  cer- 
tainty by  a  note  or  express  agreement.  He  is  to  determine 
how  much  he  will  demand  for  any  particular  service  or  article 
of  property,  and  it  is  for  the  court  or  jury  to  decide  whether 
the  charge  is  reasonable  or  otherwise,  and  it  is  their  province 
to  allow  either  the  amount  claimed  or  less,  as  in  their  judg- 
ment they  shall   believe    the   testimony  will  warrant;    but 
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neither  the  court  nor  jury  have  a  legal  right  to  allow  more 
than  the  plaintiff  claims.  Should  they  do  so,  it  would  be 
error,  unless  the  plaintiff  remits  the  excess. 

In  Dowling  v.  Stewart  et  al.  3  Scam.  193,  it  was  said,  upon 
this  second  point:  "We  understand  that  the  statement  of  a 
claim  made  by  a  plaintiff,  indorsed  on  the  warrant  and  entered 
on  the  justice's  docket,  concludes  him.  It  maybe  likened  to 
the  statement  of  the  claim  of  damages  in  a  declaration  in 
the  circuit  court.  The  plaintiff  can  not  go  beyond  that,  or 
recover,  by  verdict  and  judgment,  more  than  he  thus  claims; 
if  he  does,  it  is  error,  unless  the  excess  is  remitted."  To  the 
same  point  is  Badgley  v.  Heald,  4  Gilm.  64.  This  remittitur 
is  to  be  made  in  the  circuit  court,  and  not  in  this  court. 

Appellee  claims  that  this  error  can  be  corrected  in  this 
court,  as  we  have  the  data  before  us  for  such  purpose,  and 
refers  to  Linder  v.  Monroe's  Exrs.  33  111.  388.  That  case  is 
not  like  this,  in  principle.  There,  the  remittitur  was  in  apt 
time  in  the  circuit  court,  but,  by  a  mistake  of  the  clerk,  im- 
properly entered.  Here,  we  have  no  4ata  on  which  to  base 
a  judgment,  as  the  testimony  is,  the  animal  killed  was 
worth  thirty  or  thirty-five  dollars.  We  can  not  say  which, 
and  the  jury  settled  it  at  thirty-two  dollars  and  fifty  cents, 
the  amount  claimed  on  the  summons  being  thirty  dollars 
only. 

For  this  error,  the  judgment  must  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 

Judgment  reversed. 
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The  Illinois  Centeal  Raileoad  Company 

v. 
Alonzo  Ceagin,  Admr. 

1.  Action-,  when  local — remedy  against  railroad  company  for  causing  death 
by  wrongful  act  or  negligence.  The  law  creating  a  right  of  action  against 
a  railroad  company  for  causing  the  death  of  a  person  by  wrongful  act  or 
negligence,  is  purely  local  to  the  State  in  which  the  right  is  created,  al- 
though it  may  be  otherwise  in  cases  of  actions  under  the  statute  against 
individuals.  Corporations  being  local  to  the  State  which  creates  them, 
the  right  of  action  against  them  must  be  local  to  the  same  State,  and  can 
not  be  enforced  beyond  its  territorial  jurisdiction. 

2.  Administeation— -jurisdiction  to  grant  letters — what  constitutes  prop- 
erty.  The  right  of  action  created  by  statute  in  this  State  in  favor  of  the 
administrator  of  a  person  whose  death  was  caused  by  the  wrongful  act  or 
negligence  of  a  railroad  company  in  this  State,  can  not  be  regarded  as 
property  in  the  State  of  Iowa,  in  such  sense  as  to  confer  jurisdiction  in 
that  State  to  grant  letters  of  administration  upon  the  estate  of  the  deceased. 

3.  Evidence— questioning  administration  collaterally.  Where  the  court 
of  another  State,  having  jurisdiction  to  grant  letters  of  administration, 
entertains  an  application  for  that  purpose,  and  letters  are  issued  on  its 
order  after  having  adjudicated  thereon,  then  it  maybe  that  determination 
will  be  regarded  as  res  adjudicata,  and  beytfhd  the  inquiry  of  any  court  in 
a  collateral  proceeding;  but  where  the  transcript  in  respect  to  the  grant 
of  letters  fails  to  show  any  such  adjudication  or  that  the  letters  were  issued 
under  an  order  of  court,  but  it  appears  they  were  issued  by  the  clerk  of 
the  court  on  his  own  authority,  then  the  act  will  be  regarded  as  ministe- 
rial and  not  judicial,  and  it  may  be  inquired  collaterally  whether  the  con- 
ditions existed  requisite  to  give  jurisdiction  to  grant  the  letters. 

4.  Negligence  —  contributory  and  comparative.  In  an  action  by 
an  administrator  against  a  railway  company,  to  recover  damages  for 
causing  the  death  of  the  intestate,  evidence  tending  to  show  that  the  de- 
ceased was  drunk  at  the  time  of  the  accident  causing  his  death,  is  proper, 
and  it  is  error  to  refuse  the  same,  as  tending  to  show  negligence  on  his 
part. 

5.  In  a  suit  against  a  railway  company,  for  causing  the  death  of  a 
party,  the  court  instructed  the  jury,  that  if  thevcompany  was  guilty  of 
negligence,  and  the  deceased  used  ordinary  care,  or  was  guilty  of  slight 
negligence  in  comparison  with  the  negligence  of  the  company,  and  that 
of  the  company  was  gross,  then  the  plaintiff  was  entitled  to  recover: 
Held,  that  the  instruction  expressed  the  law  accurately. 

12— 71st  III. 
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6.  Same — question  of  fact,  and  how  shown.  The  negligence  of  neither 
party  is  required  to  be  established  by  positive  or  direct  evidence,  but 
may  be  inferred  from  circumstances,  and  so  of  their  care  and  prudence; 
and  these  are  questions  of  fact  for  the  jury,  and  not  for  the  court. 

7.  Same — instruction  as  to  presumption.  In  a  suit  to  recover  damages 
for  causing  the  death  of  a  party,  where  the  question  of  mutual  negligence 
is  involved,  and  it  appears  that  the  deceased  was  intoxicated  at  the  time, 
it  is  not  proper  to  instruct  the  jury  that  the  fact  of  the  love  of  life  and 
the  natural  instinct  of  self-preservation,  possessed  by  all  persons,  may  be 
considered  in  determining  whether  the  deceased  used  ordinary  care,  but 
the  same  should  be  qualified,  that  if  the  deceased  was  drunk,  the  jury 
should  consider  that  fact,  and  determine  whether  it  did  not  rebut  the  other 
presumption. 

8.  Same — in  reference  to  speed  of  train.  In  such  a  case,  it  is  proper 
for  the  jury  to  consider  all  the  circumstances  attending  the  accident,  and 
determine  whether,  under  such  circumstances,  the  train  was  run  at  an 
improper  speed  in  reference  to  the  safety  of  the  deceased,  but  not  in  refer- 
ence to  other  travelers,  unless  it  was  so  reckless  as  to  imply  a  disregard 
for  the  safety  of  others. 

9.  Same — burden  of  proof .  In  a  suit  against  a  railway  company,  to 
recover  damages  for  a  personal  injury,  it  is  not  sufficient  for  the  plaintift 
to  prove  the  injury,  but  he  must  also  prove  the  negligence  alleged.  If  it 
is  alleged  that  a  whistle  was  not  sounded,  the  burden  of  proving  that 
fact  rests  upon  the  plaintiff,  and  the  defendant  is  not  bound  to  prove  that 
the  whistle  was  sounded. 

10.  Instruction — must  be  based  on  evidence.  An  instruction  based  upon 
a  state  of  facts  which  there  is  no  evidence  tending  to  prove,  should  not  be 
given. 

Appeal  from  the  Circuit  Court  of  JoDaviess  county;  the 
Hon.  William  Brown,  Judge,  presiding. 

This  was  an  action  on  the  case,  by  Alonzo  Cragin,  admin- 
istrator of  the  estate  of  Martin  Standwich,  deceased,  to  recover 
damages  for  the  alleged  killing  of  the  deceased  by  the  defend- 
ant, the  Illinois  Central  Railroad  Company,  at  Dunleith,  111., 
on  September  26,  1869. 

Martin  Standwich,  at  the  time  of  his  death,  was  a  resident 
of  Dunleith,  JoDaviess  county,  Illinois,  and  had  no  property 
in  Dubuque  county,  Iowa,  to  be  administered  upon.  The 
pleadings  put  in  issue   the   representative   capacity  of  the 
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plaintiff.  His  letters  were  granted  in  Dubuque  county,  in 
the  State  of  Iowa.  Atrial  was  had,  resulting  in  a  verdict 
and  judgment  of  $1150  in  favor  of  the  plaintiff. 

Mr.  R.  H.  McClellan,  for  the  appellant. 

Mr.  Austin  Adams,  Mr.  William  Mills,  and  Mr.  David 
Sheean,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  is  first  objected  to  the  validity  of  this  judgment,  that 
the  circuit  court  of  Dubuque  county,  Iowa,  did  not  have  juris- 
diction to  grant  letters  of  administration  on  the  estate  of 
Standwich.  A  plea  was  filed,  denying  that  plaintiff  had  legal 
and  valid  letters. 

The  Iowa  statute,  read  in  evidence,  is  as  follows : 

"The  county  court  has  the  power  to  take  the  probate  of 
wills,  to  grant  administration  of  the  estates  of  all  deceased 
persons  who,  at  the  time  of  their  death,  were  residents  of  the 
county,  or  who  died  non-residents  of  the  State,  leaving  prop- 
erty to  be  administered  upon  within  the  county,  or  where 
such  property  is  afterwards  brought  into  the  county,  and  it 
has  jurisdiction  in  all  matters  relative  to  the  settlement  of 
such  estates." 

This  jurisdiction  was  transferred  from  the  county  to  the 
circuit  courts,  by  an  act  of  the  Iowa  legislature,  adopted  in 
1868. 

The  petition  addressed  to  the  court  granting  the  letters, 
stated  that  deceased  had  no  property  in  Dubuque  county  at 
the  time  of  his  death,  unless  this  claim  be  regarded  as  such, 
nor  was  such  property  afterwards  taken  in  the  county ;  and 
there  was  also  a  stipulation  to  the  same  effect,  and  that  intes- 
tate died  in  Illinois.  It  thus  appears,  that  the  Iowa  court 
regarded  this  claim  as  property,  and  on  that  claim  granted 
the  letters.  Now,  was  this  property,  and  if  it  may  be  so  re- 
garded can  it  be  so  held  in  Iowa,  as  the  intestate  was  killed 
in  Illinois  and  the  railroad  is  located  alone  in  this  State  ? 
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The  cause  of  action  in  such  cases  depends  alone  on  statu- 
tory provisions,  and  must  be  limited  to  the  State  creating  the 
right,  as  against  its  corporations.  At  any  rate,  the  suit  must 
be  confined  to  the  territorial  jurisdiction  in  which  the  rail- 
road is  situated.  Appellant's  road  not  being  located  or  ex- 
tending into  Iowa,  we  fail  to  perceive  in  what  manner  deceased, 
had  he  not  died,  or  his  administrator  since,  could  have  any 
right  of  recovery  in  Iowa.  Appellant  not  being  in  that  State, 
no  suit  could,  as  we  suppose,  have  been  maintained  there; 
nor  has  any  law  been  shown  by  which  the  courts  of  that  State 
could  enforce  or  recognize  any  such  claim.  If  they  have  a 
similar  law  to  ours,  giving  damages  to  the  next  of  kin  of 
persons  killed  by  their  railroads,  we  are  not  prepared  to  hold 
that  such  a  claim  could  be  enforced  beyond  their  territorial 
limits.  The  law  creating  such  a,  right  is  purely  local  to  the 
State  in  which  the  right  is  created  when  applied  to  corpo- 
rations, although  it  may  be  otherwise  in  cases  of  actions  under 
the  statute  against  individuals.  But  corporations  being  local 
to  the  State  which  creates  them,  the  right  of  action  against 
them  must  be  local  to  the  same  State,  It  then  follows,  that 
as  appellant  had  no  residence  in  Iowa,  there  was  no  cause  of 
action  in  that  State,  and  if  so,  there  was  in  no  sense  property 
in  Dubuque  county  which  could  authorize  the  court  in  that 
county  to  grant  these  letters. 

The  transcript  of  that  court  fails  to  show  that  the  application 
for  letters  was  adjudicated  upon  and  the  letters  issued  under 
any  order  thereof.  They  appear  to  have  been  issued  by  the 
clerk  of  the  court,  on  his  own  authority.  This  being  true,  the 
act  was  ministerial  and  not  judicial.  Had  the  application 
appeared  to  have  been  made  to  and  entertained  by  the  court, 
and  the  letters  have  been  issued  on  its  order  after  having 
adjudicated  on  the  application,  then  it  may  be  that  determi- 
nation would  have  been  res  adjudicata,  and  beyond  the  inquiry 
of  any  court  in  a  collateral  proceeding  ;  but,  the  act  being 
ministerial,  the  authority  to  inquire  into  the  question  whether 
the  officer  had  legal  authority  to  perform  the  act,  or  whether, 
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in  performing  it,  even  if  he  had  the  power,  he  has  pursued 
it.  The  appellee,  then,  had  no  power  to  obtain  letters  in 
Iowa,  and  the  act  of  granting  them  being  purely  ministerial 
and  unauthorized,  the  right  to  maintain  the  suit  in  this  State 
does  not  exist  under  such  letters.  He  should  have  applied 
to  a  court  in  Iowa  which  had  jurisdiction,  or  to  the  proper 
court  in  this  State. 

Inasmuch  as  various  questions  have  been  discussed,  and  a 
decision  sought  on  them,  we  shall  proceed  to  determine  them. 

It  is  urged  that  there  was  error  in  excluding  a  portion  of 
the  deposition  of  Dr.  Campbell,  the  surgeon  who  was  Called 
to  deceased  upon  the  occurrence  of  the  accident.  The  portion 
excluded  is  this:  "He  was  already  so  under  the  influence  of 
liquor  that  I  gave  him  no  stimulants."  This  was,  under  the 
facts  of  the  case,  proper  and  pertinent  evidence,  and  should 
have  been  admitted.  Plaintiff  had  averred  in  his  declaration 
that  deceased  was  in  the  exercise  of  due  care,  and  on  the  trial 
it  was  essential  that  it  should  appear  that  he  was  exercising 
such  care,  or,  if  not,  that  his  negligence,  when  compared  with 
that  of  the  company,  was  slight.  Here  no  one  saw  deceased 
until  the  accident  had  occurred,  and  it  was  material  that,  as 
far  as  possible,  the  jury  should  have  been  informed  of  his 
physical  and  mental  condition.  If  he  was  so  drunk  as  to  be 
incapable  of  using  reasonable  precaution  for  his  safety,  he 
may  have  been  guilty  of  negligence,  and  it  would  only  be 
gross  negligence  that  would  render  the  company  liable. 

A  person  who  voluntarily  Uses  intoxicating  drinks  until  he 
has  become  physically  helpless,  or  his  powers  so  far  impaired 
that  he  is  unable  to  exert  the  necessary  effort  to  avoid  danger, 
is  guilty  of  negligence  when  he  places  himself  in  a  position 
of  danger  ;  and  so  when  he  thus  stupifies  and  deadens  his 
intellectual  powers,  so  that  he  is  unable  to  foresee  and  guard 
against  danger.  It  was,  then,  highly  important  for  the  jury 
to  be  possessed  of  all  the  facts  tending  to  show  his  mental 
and  physical  condition.  Otherwise  their  conclusions  as  to 
whether   he   exercised  reasonable  care,  might  be  altogether 
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erroneous.  As  the  doctor,  in  the  succeeding  sentence,  says, 
that  deceased  smelled  so  strong  of  liquor  he  could  hardly 
stand  over  him,  we  should  not  perhaps  reverse  for  that  alone, 
but  the  excluded  evidence  tended  strongly  to  show  the  extent 
to  which  he  was  under  the  influence  of  liquor,  more  strongly 
than  the  evidence  as  to  his  smelling  of  liquor. 

We  now  come  to  consider  the  question  of  whether  the  evi- 
dence sustains  the  verdict.  After  a  careful  examination,  we 
fail  to  see  wherein  the  company  was  at  fault.  It  seems  to 
have,  if  the  evidence  is  to  be  believed,  used  all  reasonable 
precautions,  or  at  least  appellee  has  failed  to  show  that  the 
company  was  guilty  of  negligence.  It  is  said  that  it  fails  to 
appear  that  the  whistle  was  sounded  at  the  proper  distance 
from  the  street-crossing  ;  but  it  was  for  appellee  to  prove  that 
it  was  not  sounded.  He  had  averred  negligence,  and,  to  re- 
cover, he  was  bound  to  prove  it.  He,  by  simply  proving  that 
deceased  was  so  injured  by  the  train  that  he  died,  did  not 
make  out  a  prima  facie  case,  and  thus  shift  the  burthen  of 
proof  on  the  company  to  show  that  they  had  exercised  care. 
It  was  for  plaintiff,  in  addition  thereto,  to  have  proved  that 
the  death  was  caused  by  the  negligence  of  the  company. 

The  bell  was  ringing;  a  head-light  was  burning;  a  watch- 
man met  the  train  at  the  farther  end  of  the  tunnel,  and,  with 
a  light,  went  before  it  through  the  tunnel,  to  see  that  no  per- 
son or  obstruction  was  on  the  track.  He  also  went  before  it, 
after  it  emerged  from  the  tunnel,  for  some  distance,  and 
looked  down  the  track,  until  he  could  see  the  crossing,  but 
was  unable  to  discover  anything  on  the  track.  The  engineer 
and  conductor,  as  well  as  the  watchman,  say  that,  had  de- 
ceased been  standing  on  or  crossing  the  track,  they  could 
have  seen  him,  but  that  they  looked,  and  did  not  see  him. 
When  the  engineer  saw  the  slight  elevation  of  the  tender, 
indicating  that  it  was  passing  over  some  substance,  he  at  once 
got  off  to  see  what  it  was,  and,  on  seeing  deceased  under  the 
engine,  he  at  once  had  the  train  stopped.     It  was  only  run- 
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ning  at  the  rate  of  three  or  four  miles  an  hour.  Then,  in 
what  does  the  negligence  consist? 

Again,  on  the  other  hand,  deceased  was  shown  to  have 
been  of  intemperate  habits.  He  was,  on  the  afternoon  pre- 
vious to  the  accident,  seen  sitting  on  the  steps  of  a  saloon 
not  far  distant,  in  a  manner  that  indicated  that  he  was  intoxi- 
cated. Several  persons  testify  that,  immediately  after  the 
accident,  his  breath  smelled  of  liquor,  and  the  doctor  testi- 
fies to  the  same  thing.  If  this  evidence  be  true,  it  is  hardly 
probable  that  he  was  in  a  condition  to  exercise  ordinary  care. 
All  the  evidence  considered,  we  have  no  doubt  that  the  court 
below  should  have  granted  a  new  trial. 

It  is  urged  that  the  declaration  is  defective  in  averring 
that  defendant  had  sustained  damage,  etc.  The  use  of  the 
word  " defendant,"  instead  of  "plaintiff,"  was,  no  doubt,  a 
matter  growing  out  of  the  inattention  of  the  pleader,  and  the 
error  can  be  corrected  by  amendment,  if  desired. 

Complaint  is  made  of  instructions  given  for  appellee.  We 
are  unable  to  see  any  objection  to  the  first,  nor  is  there  any 
specific  objection  pointed  out  to  it.  The  fourth,  to  which 
objection  is  made,  informs  the  jury  that,  if  the  company  was 
guilty  of  negligence,  and  deceased  used  ordinary  care,  or  was 
guilty  of  slight  negligence,  in  comparison  with  the  negligence 
of  the  company,  and  it  was  gross,  then  plaintiff  was  entitled 
to  recover.  This  instruction  expresses  the  law  accurately, 
and  it  was  properly  given ;  but  it  is  said  there  was  no  evi- 
dence on  which  to  base  it.  The  jury  were  required  to  con- 
sider all  the  evidence  before  them,  and  determine  whether 
the  company  was  guilty  of  negligence  and  deceased  free 
from  negligence,  or,  if  not,  whether  his  was  slight  and  that 
of  the  company  was  gross,  before  plaintiff  could  recover. 
The  negligence  of  neither  party  is  required  to  be  established 
by  positive  or  direct  evidence,  but  may  be  inferred  from  cir- 
cumstances, and  so  of  their  care  and  prudence;  and  these  are 
questions  for  the  consideration  of  the  jury,  and  not  of  the 
court. 
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The  sixth  instruction,  we  think,  should  not  have  been 
given.  From  a  careful  consideration  of  the  evidence,  we 
fail  to  see  anything  tending  to  show  that  there  was  the  slight- 
est negligence  in  stopping  the  train  after  it  was  discovered 
that  deceased  was  under  and  being  dragged  by  it.  It  was  cal- 
culated to  mislead  the  jury,  as  they  would  very  naturally 
infer  that  the  court  believed  there  was  evidence  tending  to 
prove  that  the  train  was  not  checked  up  as  soon  as  it  should 
have  been  after  he  was  found.  There  is  no  evidence  tending 
to  show  that  it  could  have  been  sooner  stopped.  Not  even 
the  distance  the  train  ran,  after  he  was  found  to  be  under  it, 
is  proved. 

The  seventh  instruction,  no  doubt,  contains  a  correct  ab- 
stract legal  proposition,  but  as  there  was  evidence  tending 
to  show  that  deceased  was  intoxicated,  that  fact  would  impair 
the  force,  if  it  did  not  overcome  the  presumption.  It  is  a 
law  of  our  nature  to  endeavor  to  preserve  our  lives,  but  the 
instinct  is  stronger  in  some  than  in  others,  and  observation 
teaches  that  a  person  under  the  influence  of  intoxicating 
drinks  is  less  capable  of  seeing  and  avoiding  danger,  and  is 
more  reckless  in  his  conduct  and  less  regardful  of  his  safety. 
This  instruction  should  have  been  refused,  or  modified  before 
it  was  given,  so  as  to  inform  the  jury  that,  whilst  all  persons 
have  the  love  of  life  and  the  instinct  of  self-preservation, 
and  that  this  fact  might  be  considered  in  determining  the 
question  of  whether  deceased  used  ordinary  care,  if  they  be- 
lieved that  he  was  drunk,  they  should  consider  that  fact,  to 
determine  whether  it  did  not  rebut  the  other  presumption. 

The  tenth  instruction  is  not  accurate.  It  impliedly  tells 
the  jury  that  deceased  was  crossing  Sinsinawa  avenue  when 
the  accident  occurred ;  and  we  fail  to  find  any  evidence  that 
he  was  crossing  the  avenue,  or  was  injured  at  that  place.  The 
instruction  says  that,  in  determining  whether  the  train  was 
propelled  across  the  avenue  at  a  proper  rate  of  speed  when 
the  accident  occurred,  they  should  consider  all  the  circum- 
stances affecting  the  safety  or  danger  of  a  traveler  at  the 
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crossing.  The  fair  interpretation  of  this  language  is,  that  the 
traveler  referred  to  was  deceased,  and  that  he  was  traveling 
across  the  avenue.  This  instruction,  we  think,  may  have 
misled  the  jury.  It  should  have  been  confined  to  the  place 
where  deceased  was  first  struck,  and  to  his  position  on  the 
track,  if  the  jury  could,  from  the  evidence,  ascertain  the  fact. 
It  was  proper  for  the*  jury  to  consider  all  the  circumstances 
attending  the  accident,  and  determine  whether,  under  such 
circumstances,  the  train  was  run  at  an  improper  speed,  in 
reference  to  his  safety,  and  not  in  reference  to  other  travelers, 
unless  it  had  been  so  reckless  as  to  imply  a  disregard  for  the 
safety  of  others ;  but  we  see  nothing  to  imply  such  reckless- 
ness. 

The  judgment  of  the  circuit  court  is  reversed. 

Judgment  reversed. 


Nathan  G.  Smith 

v. 

David  K.  Ceemee  et  til. 

1.  Evidence— parol,  to  show  a  deed  a  mortgage,  or  security.  Although 
a  form  may  purport  to  convey  an  indefeasible  estate,  it  may,  neverthe- 
less, be  shown  to  be  a  mortgage,  or  security  only,  by  parol  evidence. 

2.  Mortgage — deed  absolute  in  form— strict  proof  required.  A  party, 
alleging  that  a  deed  absolute  in  form  was  intended  as  a  mortgage  only, 
is  required  to  make  strict  proof  of  that  fact.  Having  deliberately  given 
the  transaction  the  form  of  a  bargain  and  sale,  slight  and  indefinite  evi- 
dence should  hot  be  permitted  to  change  its  character. 

3.  Same — once  a  mortgage,  always  a  mortgage.  Where  a  deed  absolute 
in  deed  is  once  shown  to  be  a  mortgage,  it  will  retain  that  character 
until  the  equities  of  the  mortgagor  are  foreclosed. 

4.  Where  the  purchaser  of  land  assigns  his  contract  to  a  third  party,  to 
secure  a  loan  of  money  to  make  a  payment,  and  the  assignee,  on  com- 
pleting the  payments,  takes  from  the  original  vendor  an  absolute  deed 
of  conveyance,  this  will  stand  in  the  same  condition  as  the  contract — a 
mere  security  for  the  money  advanced  by  him. 
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5.  Same — estoppel  to  deny  an  absolute  conveyance.  Where  a  party's  title 
was  conveyed  to  another  by  an  absolute  deed,  but,  in  fact,  merely  as  a 
security  for  the  payment  of  money  loaned,  and  he,  on  his  application  to 
be  discharged  as  a  bankrupt,  swore  that  he  had  no  interest  in  the  land, 
it  was  held,  that  the  party  so  swearing  was  not  thereby  estopped  from 
afterwards  showing  the  true  character  of  the  transaction,  there  being  no 
fraud  in  the  same  as  originally  made. 

Appeal,  from  the  Circuit  Court  of  Kankakee  county;  the 
Hon.  Charles  EL  Wood,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  by  David  K.  Cremer, 
Joseph  Cremer,  William  A.  Chatfield,  Elizabeth  Cremer, 
Joanna  Cremer,  Sarah  Cremer  and  Margaret  Cremer,  against 
Nathan  G.  Smith,  to  enjoin  an  ejectment  suit,  and  to  have  a 
certain  deed  declared  a  mortgage,  and  for  redemption  there- 
from. 

David  K.  Cremer  had  a  contract  with  Hiram  Whittemore 
for  the  purchase  of  the  land,  and  assigned  the  same  to  the 
defendant,  Smith,  under  the  promise  of  assistance  in  making 
the  payments.  It  appears  that  Cremer  made  most  of  the 
payments,  but  that  Smith  completed  the  same,  and  thereupon 
took  a  warranty  deed  to  himself,  which  was  the  deed  sought 
to  have  declared  a  mortgage.  The  opinion  of  the  court  statea 
the  other  necessary  facts. 

Mr.  James  N.  Orr,  for  the  appellant. 

Mr.  Thos.  P.  Bonfield,  and  Mr.  C.  A.  Lake,  for  the 

appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  bill  was  to  enjoin  an  ejectment  suit,  and  to  have  the 
deed  for  the  premises  in  controversy  declared  a  mortgage,  so 
that  the  parties  claiming  the  equitable  estate  might  be  per- 
mitted to  redeem. 

The  principal  point  made  is,  whether  the  deed,  though 
absolute  in  form,  was,  in   fact,  intended  by  the  parties  as  a 
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mortgage.  The  law  is  well  settled  that  the  character  of  a 
transaction  may  be  shown  by  parol  evidence,  and,  although 
the  deed  purports  to  convey  an  indefeasible  estate,  it  may, 
nevertheless,  be  shown  to  be  only  a  mortgage.  The  party 
alleging  such  fact  is  always  required  to  make  strict  proof. 
Having  deliberately  given  the  transaction  all  the  forms  of  a 
bargain  and  sale,  slight,  indefinite  or  unsatisfactory  evidence 
should  not  be  permitted  to  change  its  character.  Price  et  al. 
v.  Karnes,  59  111.  276.  When  it  is  once  shown  the  deed  is  a 
mortgage,  it  is  a  familiar  principle,  it  retains  that  character 
until  the  equities  of  the  mortgagor  have  been  in  some  way 
foreclosed. 

It  seems  to  be  conceded  the  original  transaction  with  Whit- 
temore  was  a  mortgage  to  secure  certain  indebtedness.  This 
fact  is  not  controverted. 

The  contract  was  subsequently  assigned  to  appellant,  and 
the  real  question  in  the  case  is,  whether  it  was  done  in  pursu- 
ance of  a  sale,  or  whether  it  was  done  as  security  for  such 
sums  of  money  as  he  should  advance  to  appellees,  to  enable 
them  to  pay  the  amounts  to  become  due  to  Whittemore. 
There  was  no  written  agreement,  and  the  intention  of  the 
parties  must  be  gathered  from  their  acts,  and  contemporane- 
ous circumstances.  The  theory  of  appellant  is,  that  he  pur- 
chased all  the  interest  of  appellees  in  the  lands  in  dispute, 
and,  having  paid  Whittemore  the  amount  due  him  according 
to  the  contract,  he  became  entitled  to  receive  a  warranty  deed 
to  the  premises.  Upon  payment  being  made,  Whittemore,  in 
pursuance  of  the  terms  of  the  contract,  did  make  and  deliver 
to  appellant  a  warranty  deed,  which  appellant  now  insists 
conveyed  the  premises  to  him  in  fee  simple,  subject  to  no 
defeasance  whatever.  It  is  difficult  to  reconcile  the  testi- 
mony with  this  theory  of  the  case.  The  evidence  is  some- 
what conflicting,  but  the  acts  of  the  parties  have  an  unmis- 
takable meaning. 

After  the  assignment  of  the  contract,  appellees  continued 
in   possession,   and    there   never   was  any  surrender  of  the 
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premises.  The  claim  that  appellees  occupied  the  premises  as 
tenants  of  appellant,  we  do  not  think  is  supported  by  the 
weight  of  the  evidence. 

It  clearly  appears  a  large  portion  of  the  payments  that 
were  made  to  Whittemore  were  made  with  money  sent  home 
by  Jesse  Cremer,  while  in  the  military  service,  and  with 
money  received  by  his  father,  for  back  pay  and  bounty,  after 
his  death.  It  does  not  seem  possible  these  payments  were 
made  as  for  rent.  They  were  made  by  appellees,  directly  to 
Whittemore.  If  intended  as  rent,  it  is  inconceivable  they 
were  not  made  to  appellant  himself.  Another  fact,  which  is 
sustained  by  testimony  outside  of  the  parties  in  interest, 
tends  strongly  to  elucidate  this  case.  It  is,  that,  at  one  time, 
when  David  was  making  a  payment  to  Whittemore,  he  lacked 
a  small  sum  of  having  the  amount  necessary,  and  borrowed 
$100  of  appellant,  in  the  presence  of  Whittemore.  It  is 
inexplicable,  if  appellant  was  paying  the  money  on  his  own 
contract,  that  he  did  not  pay  it  directly  to  Whittemore.  In- 
stead of  that,  it  was  handed  to  David,  and  by  him  paid  over 
with  the  other  money  paid  at  the  same  time.  It  is  a  singu- 
lar fact,  in  almost  every  instance  where  money  was  paid  to 
Whittemore  on  the  contract,  David  was  present. 

There  is  no  doubt  appellant  made  payments  to  Whittemore 
out  of  his  own  money,  but  it  is  obvious  it  was  done  with  a 
view  to  assist  appellees.  Indeed,  the  acts  of  the  parties, 
about  which  there  can  be  no  dispute,  can  be  reconciled  on 
no  other  hypothesis  than  that  he  was  assisting  appellees  to 
pay  for  this  land,  and  the  contract  was  assigned  to  him  by 
way  of  security  for  such  sums  as  he  should  advance. 

At  the  date  of  making  the  deed,  there  was  a  pre-existing 
indebtedness,  and,  in  view  of  the  evidence,  it  must  be  held 
appellant  received  it,  as  he  had  previously  held  the  contract, 
as  mere  mortgage  security. 

Prior  to  any  difficulty,  both  parties  seem  to  have  under- 
stood the  matter  in  this  way.  In  conversations  with  disinter- 
ested parties,  they  gave  the  same  explanations  of  the  relations 
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between  them.  The  conclusion  seems  inevitable,  therefore, 
that  the  transaction  was  never  intended  to  be  regarded  as  a 
bargain  and  sale,  and,  the  assignment  having  been  made  for 
no  other  purpose  than  as  security,  the  deed  made  in  pursu- 
ance of  that  understanding  is  but  a  mere  mortgage. 

The  proof  shows  appellees  availed  themselves  of  the  pro- 
visions of  the  bankrupt  act,  and,  in  some  proceedings  had 
thereunder,  they  more  than  once  stated,  on  oath,  they  had  no 
interest  whatever  in  these  lands,  and  it  is  now  insisted  they 
are  estopped  to  assert  the  contrary,  on  the  ground  they  have 
attempted  to  defraud  their  creditors.  So  far  as  the  evidence 
shows  there  was  any  corrupt  conduct  in  the  bankrupt  pro- 
ceedings, appellant  is  as  deeply  involved  in  the  terpitude  of 
that  transaction  as  are  appellees.  Whatever  wrong  they  may 
have  committed,  it  distinctly  appears  it  was  advised  by  appel- 
lant. He  was  present  at  the  first  interview,  and  assisted  in 
making  the  solicitor  employed  to  conduct  the  proceedings  in 
the  federal  court  believe  appellees  had  no  interest  in  these 
lands.  Prior  to  that  time,  he  had  never  claimed  the  lands  in 
fee,  and  there  is  some  evidence  tending  to  show  he  may  have 
advised  the  parties  to  the  course  pursued,  for  sinister  pur- 
poses. Whether  this  testimony  can  be  credited  or  not,  the 
most  favorable  view  that  can  be  taken  for  appellant  is,  that 
the  parties  stand  in  pari  delicto. 

But  conceding  all  that  is  claimed  by  counsel,  that  appellees 
were  guilty  of  purjury  in  procuring  their  discharge  in  bank- 
ruptcy, it  is  not  perceived  how  it  can  affect  the  fairness  of  the 
original  transaction.  That  was  made  for  a  lawful  purpose, 
and  with  no  intention  to  perpetrate  a  wrong  upon  any  one. 
The  subsequent  improper  conduct  of  appellees  could  not 
affect  the  good  faith  of  the  original  transaction.  It  would 
be  a  singular  doctrine,  indeed,  if  appellant  could  make  the 
misconduct  of  appellees  in  regard  to  these  lands,  which,  by 
no  possibility,  could  affect  his  interests,  and  about  which  he 
need  not  concern  himself,  a  ground  for  the  non-performance 
of  his  own  contract. 
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The  assignment  of  the  Whittemore  contract  to  appellant  is 
tainted  with  no  fraud  whatever;  was  made  with  no  view  to 
defraud  creditors,  and  no  reason  is  shown  why  equity  will 
not  assist  the  parties  in  having  it  performed  according  to  the 
original  intention. 

It  is  insisted,  the  amount  found  due  appellant,  which  appel- 
lees are  required  to  pay  to  redeem  the  lands,  is  not  as  large 
as  it  ought  to  be.  There  is  very  grave  conflict  in  the  evi- 
dence as  to  the  amount  paid  Whittemore  by  appellant,  for 
the  benefit  of  appellees.  They  claim  it  is  much  less  that  the 
sum  found  by  the  court.  It  is  difficult  to  arrive  at  a  conclu- 
sion as  to  the  exact  amount  due.  We  are  of  opinion,  how- 
ever, the  court  found  quite  as  large  a  sum  as  the  evidence 
would  warrant.  There  does  not  seem  to  be  any  just  cause  of 
complaint  on  the  part  of  appellant.  Indeed,  the  court  might 
have  found  a  much  less  sum,  and  it  would  not  appear  to  be 
against  the  weight  of  the  evidence. 

The  costs  are  in  the  discretion  of  the  court,  in  cases  like 
this,  and,  in  adjudging  the  costs  against  appellant  in  the 
court  below,  there  was  no  abuse  of  a  sound  discretion.  The 
facts  fully  authorized  the  action  of  the  court. 

Perceiving  no  error  in  the  record,  the  decree  is  affirmed. 

Decree  affirmed. 


Feedeeick  Kudolph 

V. 

Geeman  Mutual  Fire  Ins.  Co.  of  North  Chicago. 

Former  judgment — whether  a  bar  to  second  suit.  Where  a  former  suit 
was  brought  upon  the  same  cause  of  action  before  a  justice  of  the  peace, 
and  a  verdict  returned  against  the  plaintiff,  and  the  docket  showed  a 
motion  for  a  new  trial  and  continuance,  and  a  subsequent  continuance, 
and  then  a  dismissal  of  the  suit,  without  showing  a  disposition  of  the 
motion:  Held,  that  the  former  suit  was  no  bar  to  the  second,  as  no  judg- 
ment was  rendered  on  the  verdict. 
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Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  William  A.  Porter,  Judge,  presiding. 

Mr.  George  W.  Parkes,  for  the  appellant. 

Messrs.  Barber  &  Lackner,  for  the  appellee. 

Per  Curiam:  The  questions  arising  upon  this  record  are 
substantially  the  same  as  in  the  case  of  Williams  v.  German 
Mutual  Fire  Insurance  Co.  of  North  Chicago,  68  111.  387,  and 
are  decided  in  the  same  way. 

An  additional  point  is  here  made,  that  a  former  suit  was 
brought  upon  this  same  premium  note,  before  a  justice  of 
the  peace,  and  that  a  verdict  was  returned  by  the  jury  in  that 
case  against  the  plaintiff,  November  2,  1872.  The  docket  of 
the  justice  showed  a  motion  for  a  new  trial ;  that  it  was  con- 
tinued to  November  8,  and  then  to  November  15,  and  the 
case  dismissed  at  plaintiff's  costs.  It  did  not  appear  by  the 
docket  that  a  new  trial  was  granted,  but  the  justice  of  the 
peace  testified  that  it  was  granted  November  8,  and  it  is  ob- 
jected that  it  could  not  be  thus  shown. 

But  it  is  enough,  as  regards  this  case,  that  no  judgment 
was  rendered  by  the  justice  on  the  verdict,  and  that  the  case 
was  dismissed  at  the  plaintiff's  costs.  That  proceeding  be- 
fore the  justice  could  be  no  bar  to  this  suit. 

Judgment  affirmed. 


The  Toledo,  Peoria  and  Warsaw  Eailway  Co. 

v. 
John  Logan. 

Negligence — neglect  to  fence  railroad.  Kailroad  companies  are  re- 
sponsible to  the  owners  of  stock  killed  by  their  trains,  where  they  have 
not  fenced  their  roads  as  required  by  the  act  of  1855,  and  the  party  injured 
can  recover  without  proof  of  actual  negligence  in  running  their  trains. 
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Appeal  from  the  Circuit  Court  of  Henderson  county;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding, 

This  was  an  action,  originally  brought  before  a  justice  of 
the  peace,  by  John  Logan  against  the  Toledo,  Peoria  and 
"Warsaw  Railway  Company,  to  recover  damages  for  the  kill- 
ing of  three  hogs  and  injuring  a  mare  of  the  plaintiff.  The 
case  was  taken  by  appeal  to  the  circuit  court,  where  a  trial 
was  had,  at  the  March  term,  1873,  resulting  in  a  verdict  and 
judgment  of  $30.25,  in  favor  of  the  plaintiff.  The  defendant 
appealed. 

Messrs.  Ingersoll,  Puterbaugh  Bros.  &  McCune,  for 

the  appellant. 

Mr.  John  J.  Glenn,  for  the  appellee, 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the 
Court : 

The  main  error  relied  on  to  reverse  this  judgment,  is  the 
refusal  of  the  court  to  give  this  instruction  : 

"The  jury  are  instructed,  on  the  part  of  defendant,  that 
before  they  can  find  for  the  plaintiff  they  must  find  that  the 
injury  was  occasioned  by  negligence  on  the  part  of  defendant 
or  its  employees." 

The  action  was  the  same,  in  all  important  respects,  as  that 
of  The  Toledo,  Peoria  and  Warsaw  Railway  Co.  v.  Pence,  68 
111.  524,  and  must  be  decided  in  the  same  way.  Railway 
companies  are  responsible  for  accidents  of  this  nature  if  they 
do  not  fence  their  road,  as  required  by  the  act  of  1855,  and 
the  party  injured  can  recover  without  proof  of  actual  negli- 
gence in  running  the  trains. 

The  instruction  was  properly  refused,  and  the  judgment 

must  be  affirmed. 

Judgment  affirmed. 
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Lorenzo  D.  Earp 

V. 

Darius  B.  Lee  et  al. 

1.  Nuisance — what  is  a  public  or  common  one.  A  common  nuisance  is 
an  offense  against  the  public,  by  doing  anything  injurious  to  all  the 
people  generally,  or  by  omitting  to  do  that  which  the  common  good 
requires. 

2.  Same — abatement  thereof  by  private  persons.  In  trespass  for  breaking 
and  entering  a  house,  and  for  tearing  down  and  destroying  the  same, 
and  taking  and  destroying  personal  property  in  it,  the  defendants  pleaded 
that  the  plaintiff  kept  liquors  in  the  house  to  sell,  and  did  sell  the  same 
in  less  quantities  than  one  quart,  without  a  license;  that  he  kept  there  a 
disorderly  house;  that  persons  of  bad  repute  were  allowed  to  assemble 
there,  so  that  the  house  was  a  source  of  great  annoyance  to  defendants, 
and  that  plaintiff  threatened  to  sell  whisky,  etc.,  whereby  it  became  and 
was  a  public  nuisance,  and,  to  abate  the  same,  the  defendants  entered  the 
house,  and  tore  it  down,  and  broke  some  glasses,  boxes  and  beer  kegs, 
and  destroyed  the  contents  thereof,  etc.,  but  did  as  little  damage  as  pos- 
sible in  abating  the  nuisance:  Held,  that  the  plea  presented  no  defense 
to  the  action.  \ 

3.  Nuisances  which  obstruct  travel  in  public  highways,  in  navigable 
streams,  etc.,  may  be  abated  by  any  citizen  who  is  thereby  incommoded, 
and  the  right  of  the  citizen  to  abate  nuisances  is  confined  to  that  class  of 
cases,  and,  even  in  such  cases,  it  must  be  done  without  a  breach  of  the 
peace. 

4.  Same — how  abated.  The  remedy  for  abating  a  public  nuisance  is 
by  indictment,  and  not  by  removing  it  by  force,  without  legal  proceed- 
ings finding  it  to  be  a  nuisance  of  that  character.  Neither  the  common 
law  nor  statute  authorizes  individuals  to  tear  down  and  destroy  buildings 
in  which  an  unlawful  business  is  carried  on,  nor  does  either  permit  the 
courts,  on  conviction,  to  have  the  buildings  destroyed  or  abated,  but  the 
offenders  are  subject  to  punishment. 

5.  Reversal  as  to  one,  must  be  as  to  all  the  parties.  A  judgment  at 
law  being  a  unit,  if  erroneous,  is  so  as  to  all  the  defendants,  and  can  not 
be  reversed  as  to  part  and  affirmed  as  to  another  defendant. 

Appeal  from  the  Circuit  Court  of  Warren  county;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

Mr.  James  W.  Davidson,  for  the  appellant. 

Messrs.  Stewart,  Phelps  &  Stewart,  for  the  appellees. 
13— 71st  III. 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

Appellant  brought  trespass  quare  clausum  fregit,  against 
appellees,  to  recover  damages  for  breaking  and  entering  a 
storehouse,  and  for  tearing  down  and  destroying  the  same. 
A  second  count  was  added,  for  taking  personal  property  from 
the  house,  and  destroying  it.  Defendants  filed  the  general 
issue,  and  a  special  plea  that  plaintiff  kept  liquors  in  the  house 
to  sell,  and  did  sell  the  same  in  less  quantities  than  one  quart, 
without  a  license;  that  he  kept  therein  a  disorderly  house;  that 
persons  of  bad  repute  were  allowed  to  assemble  there,  so  that 
the  house  was  a  source  of  great  annoyance  to  defendants,  and 
that  plaintiff  threatened  to  sell  whisky,  etc.,  whereby  it  be- 
came and  was  a  public  nuisance,  and,  to  abate  the  same,  they 
entered  the  house,  and  tore  it  down,  and  broke  some  glasses, 
boxes  and  beer  kegs,  and  destroyed  the  contents  thereof,  etc., 
but  did  as  little  damage  as  possible  in  abating  the  nuisance. 

Appellant  filed  eight  replications  to  this  plea,  to  which 
defendants  filed  a  demurrer,  but  it  was  overruled,  and  issues 
were  joined  upon  the  replications,  and  a  trial  had,  resulting 
in  a  verdict  in  favor  of  defendants,  upon  which  judgment 
was  rendered,  and  to  reverse  it  this  appeal  is  prosecuted. 

The  first  question  we  propose  to  consider  is,  whether  the 
special  plea  presents  a  defense  to  the  action.  If  it  does  not, 
then  the  demurrer  filed  to  the  replications  should  have  been 
sustained  to  it,  and  the  issues  formed  under  it  were  immaterial. 
Even  if  this  was  a  public  nuisance,  as  is  claimed,  the  general 
rule  is,  that  the  remedy  is  by  indictment,  and  not  by  removing 
it  by  force,  without  legal  proceedings  finding  it  to  be  a 
nuisance  of  that  character.  Hawkins,  in  his  Pleas  of  the 
Crown,  defines  a  common  nuisance  as  an  offense  against  the 
public,  by  doing  anything  injurious  to  all  the  King's  sub- 
jects, or  by  omitting  to  do  that  which  the  common  good 
requires.  It  follows  that  private  annoyances  are  not  the  sub- 
ject of  public  prosecution,  but  of  a  private  action.  This 
plea  does  not  aver  that  this  house  was  an  annoyance  to  all 
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of  the  people,  but  it  simply  avers  that  it  was  an  annoyance 
to  the  defendants  and  all  other  good  and  peaceable  citizens 
of  the  neighborhood ;  hence  it  fails  to  embrace  an  averment 
which  would  be  essentially  necessary,  even  if  private  persons 
would  have  the  right  to  abate  a  public  nuisance.  There  is 
in  this  plea  no  averment  that  it  was  hurtful  to  the  whole 
public.  The  averment,  at  most,  would  only  show  that  this 
house  was  a  private  nuisance,  for  which  an  action  might  be 
maintained. 

The  134th  section  of  the  Criminal  Code  has  defined  vari- 
ous nuisances,  and  provided  for  their  punishment  by  fine  of 
not  more  than  §100,  and  the  court  before  whom  the  convic- 
tion is  had  may  order  the  nuisance  to  be  abated  by  the  sheriff 
of  the  proper  county;  and  the  statute  has  provided  for  the 
indictment  and  conviction  of  persons  selling  liquor  without 
a  license  and  for  keeping  a  disorderly  house,  and  has  imposed 
adequate  penalties;  but  neither  the  common  law  nor  the  stat- 
ute has  authorized  individuals  or  communities  to  tear  down 
and  destroy  the  buildings  in  which  such  unlawful  business 
is  pursued,  nor  does  either  permit  the  courts,  on  conviction, 
to  have  such  buildings  destroyed  or  abated.  The  keepers  of 
disorderly  houses  were  subject  to  indictment  at  the  common 
law,  but,  on  conviction,  the  defendant  was  only  fined  or  im- 
prisoned. 

It  was  held,  at  the  common  law,  that  nuisances  which 
obstruct  travel  in  public  highways,  in  navigable  streams,  etc., 
might  be  removed  and  abated  by  any  of  the  King's  subjects 
who  were  thereby  incommoded,  but  it  is  believed  that  the 
right  of  the  citizen  to  abate  nuisances  is  confined  alone  to 
that  class  of  cases.  In  this  case,  it  was  not  the  house  or  the 
liquors  therein  that  was  a  nuisance,  but  it  was  the  manner  in 
which  they  were  used,  that  constituted  the  offense. 

We  hazard  nothing  in  saying  that  no  adjudged  case  of  a 
respectable  court  can  be  found  that  has  held  that  the  facts 
set  up  in  this  plea,  or  the  evidence  introduced  under  it,  con- 
stitutes a  defense  for  the  destruction  of  such  property.     A 
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few  individuals,  or  even  a  large  portion  of  the  community, 
have  no  power  to  take  the  law  into  their  own  hands,  and,  in 
a  summary  way,  enforce*  the  criminal  laws  of  the  State.  In 
doing  so,  the  law  is  violated,  and  the  peace  and  good  order 
of  society  is  endangered,  and  riot  and  bloodshed  is  invited. 
In  fact,  those  who  are  so  anxious  to  thus  preserve  the  morals 
and  good  order  of  society,  do  not  reflect  that,  in  doing  so, 
they  are  themselves  violating  the  Criminal  Code,  and  render- 
ing themselves  liable  to  indictment. 

When  men  who  profess  to  be  moral,  and  have  standing  in 
society,  resort  to  such  violent  and  unlawful  acts,  they  must 
expect  their  example  will  not  be  lost  on  the  ignorant,  vicious 
and  corrupt  portion  of  society.  Their  natures  need  restraint, 
and  not  prompting  to  acts  of  violence;  and  where  we  see 
respectable  persons  thus  violate  the  law,  and  render  them- 
selves liable  to  be  punished  criminally,  they  need  not  be  sur- 
prised if  crime  of  a  more  serious  character  shall  become 
common  in  that  community.  It  may  be  that  public  senti- 
ment can  be  so  perverted  as  to  render  it  impossible  to  punish 
persons  engaged  in  acts  like  the  present  case,  but  when  the 
law  shall  be  so  far  broken  down  that  such  wrongs  may  be 
perpetrated  with  impunity,  such  persons  have  no  right  to 
complain  if  they  shall  find  themselves  without  redress,  when 
their  own  rights  are  invaded,  civilly  or  criminally. 

A  number  of  cases  are  referred  to  in  support  of  the  plea, 
but,  on  being  examined,  none  of  them  go  the  length  that  is 
claimed  by  this  plea.  They  refer  to  public  highways  and  to 
a  class  of  private  nuisances  wholly  unlike  this  case.  If  the 
doctrine  were  admitted  that  a  few,  or  even  many,  persons  might 
determine  that  a  factory  costing  a  large  sum  of  money  was  a 
public  nuisance,  and  that  they  might  tear  down  and  destroy  the 
building,  such  attempts  would  inevitably  lead  to  resistance  and 
bloodshed.  It  would  tend  to  violence,  and  be  productive  of 
great  disorder.  The  owners  of  property  worth  vast  sums  of 
money  would,  until  it  was  judicially  found  to  be  a  nuisance, 
defend  it  with  vigor,  and  would  never  consent  that  vast  inter- 
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ests  should  be  jeopardized  by  the  vote  of  a  few  persons,  or 
even  by  that  of  large  numbers.  Public  policy  imperatively 
demands  that  the  doctrine  that  any  person  may  abate  a  pub- 
lic nuisance  shall  be  confined  to  public  highways  and  to 
navigable  streams,  etc.,  and  that,  in  such  cases,  it  shall  be 
done  without  a  breach  of  the  peace.  The  law  has  provided 
an  ample  remedy  in  such  cases. 

In  this  case,  even  if  appellant  was  insolvent,  he  could  have 
been  prosecuted  and  held  to  bail  for  keeping  a  disorderly 
house,  and  for  each  offense  in  selling  liquor  without  license, 
and  if  unable  to  have  given  bail,  he  would  have  been  com- 
mitted for  trial,  and  convicted,  fined  and  committed  until 
fine  and  costs  were  paid.  Such  a  course,  vigorously  pursued, 
would  have  proved  effectual;  or  he  was  liable  to  prosecution 
and  fine,  before  a  justice  of  the  peace,  for  each  sale  of  liquor 
without  a  license.  There  is,  therefore,  no  excuse  for  appel- 
lees taking  the  law  into  their  own  hands. 

It  is  also  urged  that,  although  the  judgment  may  be  errone- 
ous as  to  a  part  of  the  defendants,  still  it  is  correct  as  to 
Atkins,  and  that  it  should  not  be  reversed  as  to  him.  In  the 
first  place,  a  judgment  at  law  is  a  unit,  and  is  erroneous  in 
whole  or  is  valid  as  to  all  the  defendants. 

Again,  there  was  evidence  tending  to  inculpate  Atkins, 
and  there  was  also  evidence  tending  to  exculpate  him,  and, 
under  the  issue  presented,  w*e  can  not  know  that  the  jury 
considered  that  evidence.  All  they  were  trying  was,  whether 
the  manner  in  which  the  house  was  kept  rendered  it  a  pub- 
lic nuisance.  If  they  found  it  to  be  such,  their  inquiry  was 
at  an  end,  as  that  was  presented  and  treated  as  a  defense,  and 
a  complete  bar  to  the  action.  On  this  state  of  the  pleadings, 
we  would  be  wholly  unwarranted,  even  if  we  had  the  power, 
to  affirm  the  judgment  as  to  him  and  reverse  it  as  to  the  others. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
is  remanded  with  directions  for  the  court  to  sustain  the  de- 
murrer to  the  special  plea,  and  for  further  proceedings. 

Judgment  reversed. 
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David  B.  Dewey 

V. 

William  C.   Warriner. 

1.  Witness — indorser  to  impeach  consideration  of  negotiable  paper.  An 
indorser  of  negotiable  paper,  having  given  it  the  sanction  of  his  own 
name,  will  not  be  permitted,  by  his  own  testimony,  to  impeach  its  con- 
sideration; and  the  rule  is  the  same  if  he  is  maker  as  well  as  indorser. 

2.  Alteration — how  put  in  issue.  If  the  defendant  desires  to  present 
to  the  jury  the  question  of  an  alteration  of  the  instrument  sued  on,  by 
evidence  and  instructions,  he  must  file  the  proper  plea  sworn  to.  That 
issue  can  not  arise  under  the  general  issue,  with  notice,  in  writing,  of 
special  matters  of  defense. 

Appeal  from  the  Circuit  Court  of  Winnebago  county;  the 
Hon.  William  Brown,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  by  William  C.  Warriner 
against  David  B.  Dewey,  upon  a  bill  of  exchange,  drawn  by 
the  defendant,  in  his  own  favor,  upon  T.  N.  McLean,  and 
indorsed  by  him  to  W.  H.  Dedrick,  and  by  him  to  F.'C.  Cos's, 
and  by  the  latter  to  the  plaintiff.  The  plaintiff  recovered  in 
the  circuit  court,  and  the  defendant  appealed. 

Messrs.  Crawford  &  Marshall,  for  the  appellant. 
Messrs.  Blanch ard  &  Silver,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

The  main  question  presented  by  this  record,  as  we  view  it, 
for  consideration,  is  this  :  Is  the  indorser  of  negotiable  paper 
a  competent  witness  to  impeach  its  consideration  ? 

On  the  trial  in  the  circuit  court,  on  application  of  the 
plaintiff,  the  court  excluded  all  the  evidence  of  Dedrick,  who 
was  an  indorser  of  the  bill  of  exchange,  that  showed  or  tended 
to  show  a  want  of  consideration  of  the  draft,  from  the  jury. 
The  court  also  refused  to  permit  Dewey,  who  was  also  an  in- 
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dorser  of  the  draft,  to  testify  what  the  original  consideration 
of  the  draft  was. 

In  this  we  perceive  no  error.  We  are  aware  that  on  this 
question  the  authorities  are  not  uniform  in  the  different  States, 
but  this  court  has  several  times  held,  and  it  may  be  regarded 
as  well  settled  in  this  State,  that  an  indorser  of  negotiable 
paper,  having  given  it  the  sanction  of  his  own  name,  shall 
not  be  permitted,  by  his  own  testimony,  to  impeach  the  con- 
sideration of  it.  Walters  v.  Smith,  23  111.  342  ;  Walters  v. 
Witherell,  43  111.  388. 

The  weight  of  authority  in  the  States  is  in  harmony  with 
this  doctrine,  and  it  is  fully  sustained  by  the  Supreme  Court 
of  the  United  States.  The  Bank  of  United  States  v.  Dunn,  6 
Peters,  51. 

The  reason  of  the  rule  is  not  on  account  of  the  interest  the 
indorser  may  have  in  the  event  of  the  suit,  but  it  proceeds 
upon  the  ground  of  public  policy.  It  is  contrary  to  every 
principle  of  justice  as  well  as  public  policy,  to  permit  a  party 
to  give^credit  to  negotiable  paper,  by  his  indorsement,  and 
then,  in  turn,  defeat  it  by  his  own  evidence. 

Neither  can  the  fact  that  Dewey  was  the  maker,  as  well  as 
indorser,  change  the  rule  as  to  his  evidence.  He  was,  never- 
theless, indorser,  and  on  that  account,  although  he  sustained 
other  relations  to  the  paper,  his  evidence  was  properly  ex- 
cluded. 

No  other  witnesses  were  offered  by  the  defendant  to  im- 
peach the  consideration  of  the  bill  of  exchange.  That  de- 
fense was  not  established  on  the  trial.  It  was,  therefore,  not 
error  in  the  court  to  refuse  defendant's  4th,  5th,  6th  and  7th 
instructions,  as  they  are  drawn  on  the  theory  that  there  was 
no  consideration  for  the  draft,  and  upon  this  point  there  was 
no  evidence  before  the  jury  on  which  to  predicate  the  in- 
structions. 

The  court  properly  refused  defendant's  8th  and  9th  instruc- 
tions. They  are  based  upon  the  hypothesis  that  there  was 
evidence  before  the  jury  that  the  draft  had  been  altered,  and 
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hence  was  not  the  draft  of  defendant,  and  that  an  issue  of 
that  character  had  been  formed,  and  was  for  trial  by  the 
jury. 

The  only  plea  filed  by  defendant  was,  the  general  issue, 
not  sworn  to,  with  notice,  in  writing,  of  special  matters  relied 
upon  as  a  defense. 

The  same  section  of  the  statute  which  authorizes  a  plea  of 
the  general  issue,  with  notice,  to  be  filed,  declares,  no  person 
shall  be  permitted  to  deny,  on  trial,  the  execution  of  any  in- 
strument in  writing,  whether  sealed  or  not,  upon  which  any 
action  may  have  been  brought,  or  which  shall  be  pleaded  or 
set  up  by  way  of  defense  or  set-off,  unless  the  person  so  deny- 
ing the  same  shall,  if  defendant,  verify  his  plea  by  affidavit. 
Gross'  Statutes,  page  511,  sec.  21. 

Had  the  defendant  desired  to  present  to  the  jury  the  ques- 
tion of  the  alteration  of  the  draft  by  evidence  and  instructions, 
he  should  have  filed  the  proper  plea,  sworn  to.  That  issue  did 
not  and  could  not  arise  on  a  plea  of  general  issue,  with  notice 
of  special  matters,  in  writing.     Hunt  et  al.  v.  Weir,  29  111.  83. 

We  perceive  no  error  in  the  modification  of  defendant's 
third  instruction,  or  in  the  giving  of  plaintiff's  instructions. 

Upon  the  issue  formed,  the  case  seems  to  have  been  fairly 

presented  to  the  jury,  both  as  to  the  law  and  the  fact,  and  we 

see  no  reason  for  disturbing  the  judgment.     It  will,  therefore, 

be  affirmed. 

Judgment  affirmed. 


Asahel  Gridley 


The  Lafayette,  Bloomington  and  Miss.   Ry.    Co. 

1.  Officers  of  railway  company — right  to  compensation  for  services. 
The  president  and  directors  of  a  railway  company,  occupying  the  posi- 
tion of  trustees  of  the  funds  and  property  of  the  company,  are  not  entitled 
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to  any  compensation  for  their  ordinary  services  as  such  officers,  unless 
the  salary  is  fixed  by  the  by-laws  or  a  resolution  of  the  board,  before  the 
services  are  performed. 

2.  If  the  finance  committee  of  a  railway  company  audits  an  account 
of  the  president  of  the  company  for  ordinary  services,  and  draws  an  order 
for  its  payment,  where  no  compensation  has  been  provided  before  the 
services  were  rendered,  it  will  be  illegal,  and  no  recovery  can  be  had 
upon  the  same. 

3.  If  the  president  of  a  railway  company  or  a  director  performs  extra- 
ordinary duties,  not  pertaining  to  his  office,  or  expends  money  of  his  own 
while  discharging  the  duties  of  his  office,  he  will  be  entitled  to  recover 
for  the  same. 

Appeal  from  the  Circuit  Court  of  Livingston  county  :  the 
Hon.  Charles  H.  Wood,  Judge,  presiding. 

Mr.  H.  Spencer,  and  Mr.  O.  T.  Reeves,  for  the  appellant. 

Mr.  L.  E.  Payson,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

It  appears,  that  some  time  about  the  month  of  September, 
1867,  appellant  was  elected  president  of  the  board  of  direc- 
tors of  the  defendant  company,  and  served  in  that  capacity 
until  the  last  of  January,  1872.  Neither  prior  to  his  election, 
nor  at  any  time  afterward,  did  the  board  of  directors  pre- 
scribe, by  resolution  or  by-law,  what  sum,  if  any,  the  presi- 
dent should  receive  for  services  he  should  render  ;  but  it 
seems  to  have  been  understood,  at  the  time  of  his  election, 
that  he  should  receive  a  fair  compensation. 

An  executive  committee  was  appointed,  with  power  to 
manage  and  direct  the  business  affairs  of  the  company  as  they 
should  deem  best,  in  all  cases  where  no  specific  directions 
should  be  given  by  the  board  of  directors,  and  to  take  a  gen- 
eral supervision  of  the  finances  of  the  company  ;  and  it  was 
imposed  as  a  duty  of  the  committee  to  examine,  and,  if  proper, 
to  audit  all  bills  and  accounts  or  vouchers  paid  or  to  be  paid 
by  the  treasurer,  and,  so  far  as  practicable,  such  examination 
was  required   to   be   made  before  payment.     Appellant  was 
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appointed  a  member  of  that  committee.  He  was,  at  the  or- 
ganization of  the  company,  elected  a  director,  and  was  annu- 
ally re-elected  to  that  position,  as  well  as  president,  and  con- 
tinued a  member  of  the  executive  committee. 

During  the  time  appellant  was  president  and  a  member  of 
the  executive  committee,  he  made  several  trips  to  Ohio,  and 
went  to  New  York,  for  the  purpose  of  contracting  for  the 
construction  of  the  road,  and  aided  in  leasing  it  at  Toledo, 
under  which  lease  it  was  constructed.  He  also  made  several 
trips  to  other  places,  and  aided  in  procuring  local  subscrip- 
tions, by  carrying  elections,  for  the  purpose.  He  made  out 
his  account  at  $5000,  which  was  audited  by  the  executive 
committee,  of  which  he  was  a  member  but  in  which  he  seems 
to  have  taken  no  part,  and  an  order  was  passed  on  the  treas- 
urer for  that  sum,  and  a  warrant  of  attorney  was  given,  and  a 
judgment  was  afterwards  confessed,  but,  on  a  motion  made 
by  the  company,  it  was  set  aside,  and  the  corporation  was  let 
in  to  plead.  It  also  appears  that,  at  the  time  the  road  was 
leased,  the  sum  of  $25, 000  was  reserved  and  set  apart  for  the 
payment  of  the  salaries  of  the  president,  treasurer,  secretary, 
and  other  officers  of  the  company. 

A  trial  was  had  by  the  court,  by  consent,  without  the  inter- 
vention of  a  jury.  The  issues  were  found  for  plaintiff,  and 
his  damages  assessed  at  $3000,  and  a  judgment  rendered  for 
that  sum.  Both  parties  appeal  the  case  to  this  court,  and 
assign  errors  on  the  record,  and  the  two  cases  were  consoli- 
dated and  considered  as  one,  with  assignment  of  cross  errors. 

In  the  case  of  Holder  v.  The  Lafayette,  Bloomington  and 
Mississippi  Railway  Co.,  ante  106,  it  was  held,  upon  a  careful 
examination  of  the  authorities,  that  the  directors  of  such  a 
company,  having  the  control  of  its  finances  and  property, 
were  not  entitled  to  compensation  for  services  pertaining  to 
the  office,  unless  the  salary  was  fixed  by  the  by-laws  or  a  re- 
solution of  the  board  before  the  services  were  performed  ; 
that  in  such  cases  the  directors  were  managers  or  governors 
of  the  affairs  of  the  company,  and  occupied   the  position  of 
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trustees  of  the  fund,  and  as  such  were  not,  under  the  common 
law,  entitled  to  make  any  profit  or  derive  any  advantage  from 
the  position.  And  the  president,  being  a  director  and  one 
of  the  managers  of  the  company,  and  when  acting  as  presi- 
dent only  aiding  the  board,  of  which  he  is  the  head,  in  exe- 
cuting the  trust,  must,  for  the  same  reason,  fall  within  and 
be  governed  by  the  same  rule. 

In  the  case  of  Kilpatrick  v.  The  Penrose  Ferry  Co.  49  Penn. 
St.  R.  121,  which  was  much  like  this,  it  was  held,  that  the 
president  and  treasurer  could  not  recover  on  the  quantum 
meruit.  In  the  opinion,  the  court  said  :  "Compensation  of 
corporate  officers  is  usually  fixed  by  a  by-law  or  resolution, 
either  of  the  directors  or  stockholders;  but  where  no  salary 
is  fixed  none  can  be  recovered.  These  offices  are  usually  filled 
by  the  chief  promoters  of  the  corporation,  whose  interest  in 
the  stock  or  other  incidental  advantages  is  supposed  to  be  a 
motive  for  executing  the  duties  of  the  office  without  compen- 
sation, and  this  presumption  prevails  until  overcome  by  ex- 
press pre-arrangement  of  salary."  And  The  Commonwealth  v. 
Crane,  6  Mete.  64,  was  referred  to,  and  it  was  held  the  rule 
was  just  as  applicable  to  the  president  and  treasurer,  or  other 
officers,  as  to  directors.  And  it  was  further  said  :  "That 
they  may  not  consume  what  they  were  appointed  to  preserve; 
their  compensation  must  be  expressly  appointed  before  it  can 
be  recovered  at  law."  This,  and  the  authorities  referred  to 
in  Holder  v.  The  Lafayette,  Bloomington  and  Mississippi  Hail- 
way  Co.  supra,  establish  beyond  doubt  that  the  president,  for 
the  performance  of  his  duties  as  such,  has  no  claim  for  com- 
pensation, as  it  was  not  fixed  before  he  discharged  the  duties. 
Nor  does  the  fact  that  the  finance  committee  audited  the  ac- 
count and  drew  an  order  for  its  payment,  as  was  held  in 
Duston  v.  The  Impl.  Gas  Co.  3  Barn,  and  Adol.  125,  bind  the 
company,  as  it  was  illegal  to  allow  the  claim. 

Again,  appellant  was  a  member  of  the  executive  committee 
which  passed  upon  and  allowed  his  claim,  in  Lis  own  favor, 
against  the  company  of  which  he  was  president,  but  in  which 
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he  did  not  participate.  But,  although  he  did  not  act  on  the 
committee  at  the  time,  it  does  appear  that  the  committee  did 
agree  that  the  $25,000  should  be  appropriated  for  the  pay- 
ment of  the  officers  of  the  company,  and  he  was  a  party  to 
that  agreement,  and  the  drawing  of  the  order,  subsequently, 
on  the  treasurer,  was  but  carrying  that  arrangement  into 
effect.  And  it  may  well  be  doubted  whether  the  board  of 
directors  has  the  power  to  authorize  the  confession  of  a  judg- 
ment in  their  own  favor  against  their  company.  The  evidence 
failed  to  show  that  appellant  performed  any  duties  outside  of 
those  devolving  on  him  as  president  or  director.  The  mere 
fact  that  he  did  so  under  the  name  of  a  committeeman,  can 
not,  in  the  slightest  degree,  alter  his  rights.  It  has  been 
held,  and  the  rule  is  reasonable,  that  where  such  an  officer 
performs  extraordinary  duties,  not  pertaining  to  his  office, 
he  may  recover  a  reasonable  compensation.  Hall  v.  The  Ver- 
mont and  Massachusetts  Railroad  Co.  28  Vt.  401.  But  the 
evidence  shows  no  such  services  performed.  Or  had  the  pre- 
sident or  other  officer  expended  money  of  their  own  whilst 
discharging  the  duties  pertaining  to  their  offices,  there  can  be 
no  question  but  they  might  recover  therefor. 

The  judgment   of  the   court  below   is   reversed,   and  the 

cause  remanded. 

Judgment  reversed. 


The  Weed  Sewing  Machine  Company 
i 

V. 

Sarah  G.  Smith. 

1.  Federal  court — removal  of  cause.  If  the  petition  and  affidavit 
of  a  defendant  for  the  removal  of  a  cause  from  the  State  to  the  United 
States  court,  fails  to  show  that  the  plaintiff,  at  the  time  of  the  commence- 
ment of  the  suit,  was  a  citizen  of  this  State,  and  that  the  defendant  was  a 
citizen  of  another  State,  there  will  be  no  error  in  refusing  to  transfer  the 
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cause.    An  affidavit  showing  such  facts  at  the  time  of  its  filing,  is  clearly 
defective,  under  the  act  of  Congress  of  1867. 

2.  Same — bond  of  petitioner  for  removal  to  United  States  Court,  with 
sureties,  must  be  filed  with  petition.  The  act  of  Congress  of  1867,  relating 
to  the  removal  of  causes  from  the  State  to  the  federal  courts,  requires  the 
petitioner  to  file  a  bond,  signed  by  himself,  with  the  petition,  and  proof 
should  be  made  of  the  sufficiency  of  the  sureties.  If  the  bond  filed  is 
signed  by  strangers  only,  and  no  proof  offered  of  the  solvency  of  the  sure- 
ties, there  will  be  no  error  in  refusing  to  transfer  the  cause. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the 
Hon.  Sabin  D.  Puterbaugh,  Judge,  presiding. 

Messrs.  Johnson  &  Hopkins,  for  the  appellant. 
Messrs.  McCulloch  &  Stevens,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit,  commenced  in  the  circuit 
court  of  Peoria  county,  by  Sarah  G.  Smith  against  The  Weed 
Sewing  Machine  Company.  A  trial  was  had  before  a  jury, 
and  the  plaintiff  obtained  a  verdict  for  $381.40,  upon  which 
the  court  rendered  judgment.  The  defendant  brings  the 
case  here,  and  insists  upon  a  reversal  of  the  judgment  upon 
two  grounds : 

First — Because  the  circuit  court  overruled  the  motion  of 
defendant  to  remove  the  cause  into  the  circuit  court  of  the 
United  States,  for  the  Northern  District  of  Illinois. 

Second — For  the  reason  that  the  verdict  is  contrary  to  the 
evidence. 

These  positions,  taken  by  the  defendant,  we  will  consider, 
in  the  order  in  which  they  are  made. 

The  act  of  Congress  of  March  2,  1867,  under  which  the 
motion  was  made  to  transfer  the  cause  to  the  circuit  court  of 
the  United  States,  declares  : 

"That  where  a  suit  is  now  pending  or  may  hereafter  be 
brought  in  any  State  court,  in  which  there  is  a  controversy 
between  a  citizen  of  the  State  in  which  the  suit  is  brought 
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and  a  citizen  of  another  State,  and  the  matter  in  dispute  ex- 
ceeds the  sum  of  $500,  exclusive  of  costs,  such  citizen  of 
another  State,  whether  he  be  plaintiff  or  defendant,  if  he  will 
make  and  file  in  such  State  court  an  affidavit,  stating  that  he 
has  reason  to  and  does  believe  that,  from  prejudice  or  local 
influence,  he  will  not  be  able  to  obtain  justice  in  such  State 
court,  may,  at  any  time  before  the  final  hearing  or  trial  of  the 
suit,  file  a  petition  in  such  State  court  for  the  removal  of  the 
suit  into  the  next  circuit  court  of  the  United  States  to  be 
held  in  the  district  where  the  suit  is  pending,  and  offer  good 
and  sufficient  surety  for  his  entering  in  such  court,  on  the 
first  day  of  its  session,  copies  of  all  process,  pleadings,  depo- 
sitions, testimony,  and  other  proceedings  in  said  suit,  and 
doing  such  other  appropriate  acts  as,  by  the  act  to  which  this 
is  amendatory,  are  required  to  be  done  upon  the  removal  of 
suits  into  the  United  States  Court;  and  it  shall  thereupon  be 
the  duty  of  the  State  court  to  accept  the  surety,  and  proceed 
no  further  in  the  suit." 

This  suit  was  instituted  August  21,  1871.  On  the  9th  of 
September,  1871,  defendant  filed  a  plea  of  the  general  issue. 
On  the  9th  of  November,  1872,  the  petition  and  affidavit  were 
filed  to  remove  the  cause  from  the  State  to  the  federal  court. 
When  the  defendant  filed  this  petition  and  affidavit,  the 
plaintiff  filed  a  disclaimer  of  all  damages  above  $475,  and 
entered  a  motion  and  obtained  leave  to  amend  her  declaration 
so  that  it  would  show  her  cause  of  action  was  $475.  After 
the  declaration  was  thus  amended,  the  court  denied  the  appli- 
cation of  the  defendaut  to  transfer  the  cause. 

It  is  not  necessary,  in  disposing  of  this  case,  to  decide 
whether  the  plaintiff,  after  the  filing  of  a  petition  by  defend- 
ant to  remove  the  cause  from  the  State  court,  had  the  right 
to  defeat  the  application  by  an  amendment  of  her  pleadings, 
reducing  her  claim  to  less  than  $500. 

The  material  question  to  be  determined  is,  whether  the 
petition  and   affidavit   filed  were  sufficient,  under  the  act  of 
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Congress,  to  require  the  circuit  court  to  transfer  the  cause  to 
the  federal  court. 

The  petition  and  affidavit  filed  do  not  state  that,  at  the 
time  the  suit  was  commenced,  the  plaintiff  was  a  citizen  of 
Illinois  and  the  defendant  a  citizen  of  another  State,  which 
is  clearly  required  by  the  act  of  Congress  under  which  the 
petition  was  filed. 

The  affidavit,  sworn  to  on  the  12th  day  of  August,  1872, 
which  is  the  only  proof  of  the  facts  contained  in  the  petition 
shown  by  the  record,  shows  that,  at  that  date,  the  plaintiff 
was  a  citizen  of  Illinois  and  the  defendant  of  another  State. 
While  this  may  be  conceded  as  true,  it  by  no  means  follows 
that  such  was  the  status  of  the  parties  on  the  21st  day  of 
August,  1871,  when  the  suit  was  commenced.  For  aught 
that  appears,  when  the  suit  was  instituted  the  plaintiff  may 
have  been  a  citizen  of  Iowa  and  the  defendant  of  Illinois,  or 
even  both  parties  citizens  of  Illinois.  This  defect  was  suffi- 
cient to  justify  the  court  in  denying  the  prayer  of  the  petition. 
The  People  v.  The  Superior  Court,  34  111.  356. 

Neither  does  it  appear,  by  the  record,  that  the  defendant 
filed  a  bond,  with  sureties,  proven  to  be  responsible. 

The  act  of  Congress  requires  the  petitioner  to  offer  good 
and  sufficient  surety. 

We  think  it  a  reasonable  construction  of  the  act,  to  hold 
that  it  was  the  duty  of  the  petitioner  to  present  a  bond,  signed 
by  itself,  and  sureties  proven  to  the  court  to  be  sufficient. 
Darst  v.  Bates,  51  111.  440. 

The  petitioner  filed  a  bond,  not  executed  by  itself,  but 
signed  by  Geo.  S.  Thomas  and  A.  S.  Alexander  as  principals, 
and  certain  parties  as  sureties.  No  proof  was  offered  as  to 
the  solvency  of  those  who  had  executed  the  instrument  as 
sureties,  and  no  explanation  given  why  the  petitioner  did  not 
sign  the  bond,  or  why  strangers  to  the  record  were  filing  a 
bond  instead  of  the  defendant  in  the  cause.  This  can  not  be 
regarded  as  even  a  substantial  compliance  with  the  act  of 
Congress. 
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The  second  point  relied  upon  by  the  defendant  is,  the  evi- 
dence did  not  warrant  a  judgment  in  favor  of  the  plaintiff. 

We  have  neither  the  time  nor  disposition  to  give  a  detailed 
statement  of  the  evidence  before  the  jury,  upon  which  they 
rendered  a  verdict  for  the  plaintiff. 

From  an  inspection  of  the  evidence  preserved  in  the  record, 
it  appears  that  the  testimony  of  the  plaintiff  and  that  of  the 
agent  of  the  defendant  was  clearly  conflicting.  It  was  the 
duty  of  the  jury  to  reconcile  this  conflicting  evidence,  and 
render  a  verdict  in  favor  of  the  party  with  whom  they  found 
the  preponderance  of  the  testimony.  This  we  are  not  pre- 
pared to  say  they  failed  to  do,  and  hence  we  can  not  disturb 
the  judgment  of  the  circuit  court.      It  will,  therefore,  be 

affirmed. 

Judgment  affirmed. 


CASES 


IN  THE 


SUPREME  COURT  OF  ILLINOIS. 


CENTRAL  GRAND  DIVISION 

JANUARY    TEKM,    1874. 


Edward  Corbley 

V. 

Benjamin  Wilson. 

1.  Evidence — record  of  suit  in  court  not  competent  as  against  strangers 
to  it.  In  an  action  for  slander,  which  consisted  in  charging  the  plaintiff 
with  having  committed  a  certain  crime,  the  defendant  pleaded  the  truth  of 
the  words  spoken.  On  the  trial,  the  court  permitted  the  plaintiff  to  read 
in  evidence  thef record  of  an  indictment  against  him  for  the  same  crime, 
and  of  his  trial  and  acquittal :    Held,  that  this  was  error. 

2.  So  far  as  the  plaintiff  and  the  people  are  concerned,  that  record  can 
speak  anywhere  and  everywhere,  but  it  is  not  binding  upon  any  one  not 
a  party  or  privy,  and  if  the  plaintiff  was  guilty  of  the  crime  charged  to 
him,  the  defendant  had  the  right  to  make  the  charge  and  prove  it  under 
his  plea  of  justification,  notwithstanding  the  record  of  acquittal,  and  that 
record  was  not  competent  evidence  against  the  defendant  for  any  pur- 
pose. 

3.  Slander — failure  to  prove  plea  of  justification.  It  is  error  to  in- 
struct the  jury,  in  an  action  for  slander,  that  the  defense  of  justification 
is  odious  when  not  sustained  by  the  evidence,  and  such  an  instruction 
can  not  but  influence  the  jury  against  the  defendant. 

4.  Under  the  statute,  a  defendant  has  a  right  to  plead  as  many  matters 
of  fact,  in  several  pleas,  as  he  may  deem  necessary  for  his  defense,  and  this 
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being  a  right  secured  to  him  by  law,  it  can  not  be  odious  for  him  to 
interpose  a  plea  of  justification,  in  a  suit  for  slander,  although  it  is  not 
sustained  by  proof. 

5.  Same — what  evidence  required  to  sustain  a  plea  of  justification.  In 
an  action  for  slander,  in  charging  the  plaintiff  with  the  commission 
of  a  crime,  if  the  defendant  pleads  justification,  he  must  prove  the  truth 
of  the  charge  beyond  a  reasonable  doubt.  The  same  testimony  that 
would  be  required  to  convict  the  party  on  the  criminal  charge  should  be 
adduced.  This  rule  is  not  changed  by  the  act  of  1867  concerning  evi- 
dence. 

Appeal  from  the  Circuit  Court  of  Vermilion  county;  the 
Hon.  James  Steele,  Judge,  presiding. 

Mr.  J.  B.  Mann,  Mr.  J.  Harper,  Mr.  K.  W.  Hanford, 
and  Messrs.  John  M.  &  John  Mayo  Palmer,  for  the  appel- 
lant. 

Mr.  E.  S.  Terry,  and  Messrs.  Townsend  &  Young,  for 
the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the 
Court : 

This  was  an  action  on  the  case,  for  slander,  brought  to  the 
circuit  court  of  Vermilion  county,  by  Benjamin  Wilson, 
against  Edward  Corbley,  to  which  the  defendant  pleaded  the 
general  issue,  and  a  special  plea  of  justification,  that  the 
words  spoken  were  true. 

The  jury  found  the  defendant  guilty,  and  assessed  the  dam- 
ages at  six  thousand  seven  hundred  dollars,  on  which  the 
court  rendered  judgment,  having  overruled  defendant's  mo- 
tion for  a  new  trial.  To  reverse  this  judgment  is  the  pur- 
pose of  this  appeal. 

The  charge  made  by  the  defendant  against  the  plaintiff 
was,  the  commission  of  a  crime  the  most  abhorrent  to  nature, 
which,  if  established,  would  ostracize  the  plaintiff  from  de- 
cent society.  We  shall  express  no  opinion  on  one  of  the 
points  made — that  is,  the  amount  of  the  damages — but  have 
directed  our  attention  to  two  objections  which  we  deem  well 
taken,  and  which  must  reverse  the  judgment. 
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One  objection  is,  that  the  court  permitted  the  record 
of  the  criminal  cause,  The  People  v.  Wilson,  to  be  given 
in  evidence  to  the  jury  against  the  objection  of  the  defend- 
ant. This  was  clearly  error.  It  is  an  axiom  of  the  law,  that 
no  man  should  be  affected  by  proceedings  to  which  he  was  a 
stranger — to  which,  if  he  is  a  party,  he  must  be  bound.  He 
must  have  been  directly  interested  in  the  subject  matter  of 
the  proceedings — with  the  right  to  make  defense,  to  adduce 
testimony,  to  cross-examine  the  witnesses  on  the  opposite 
side,  to  control,  in  some  degree,  the  proceedings,  and  to 
appeal  from  the  judgment.  Persons  not  having  these  rights 
are  regarded  as  strangers  to  the  cause.  Privies  are,  of  course, 
bound,  as  they  are  the  representatives  of  the  real  parties. 

An  exception  to  this  rule  is  allowed  in  the  case  of  verdicts 
and  judgments  upon  subjects  of  a  public  nature,  such  as  cus- 
toms and  the  like;  in  most,  or  all,  of  which  cases,  evidence 
of  reputation  is  admissible,  and  also  in  cases  of  judgments  in 
rem;  and  it  is  said  a  judgment,  when  used  byway  of  induce- 
ment, or  to  establish  a  collateral  fact,  may  be  admitted,  though 
the  parties  are  not  the  same,  as,  producing  the  record  of  con- 
viction in  order  to  prove  the  legal  infamy  of  a  witness,  or  to 
prove  what  was  known  at  a  trial,  and  cases  of  this  nature. 
1  Greenlf.  on  Ev.  sec.  522,  et  seq. 

The  record  in  this  case  was  of  a  character  entirely  differ- 
ent. It  was  a  public  prosecution,  in  conducting  which  de- 
fendant had  no  agency  or  power,  or  rights,  or  interests  at 
stake.  It  would  be  subversive  of  all  justice  to  allow  such 
testimony.  What  could  be  more  efficacious  toward  a  recovery 
by  plaintiff  than  to  show  he  had  been  indicted  and  tried  for 
the  crime,  and  acquitted?  Does  this  bind  the  defendant  and 
defeat  his  plea  that  the  charge  was  true?  So  far  as  the  de- 
fendant in  the  indictment  and  the  people  are  concerned,  that 
record  can  speak  anywhere  and  everywhere,  and  its  tones 
must  be  heeded.  But,  on  what  principle  is  it  that  defendant 
should  not  be  permitted  to  prove  the  charge,  notwithstanding 
the  verdict  in  the  criminal  trial?    Though  that  is  conclusive 
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between  the  parties,  it  is  not  true  as  against  the  defendant. 
Verdicts  of  juries  in  criminal  cases  are  not  always  responsive 
to  the  facts,  though  public  policy  demands  they  should  be 
held,  when  followed  by  a  judgment,  as  truth  itself,  but  this 
only  as  to  parties  and  privies,  or  in  regard  to  some  public 
matter,  of  which  we  have  spoken. 

But  appellee  insists  its  introduction  was  proper,  to  estab- 
lish the  quo  animo  the  words  were  spoken.  There  is  a  die- 
turn  of  Justice  Blackford,  in  Ab?'ams  v.  Smith,  8  Blackf.  95, 
to  this  effect,  but  we  do  not  concur  with  it,  as  at  present 
advised. 

Here  was  a  plea  of  justification.  If  the  words  were  true, 
and  of  their  truth  the  defendant  had  assumed  the  respon- 
sibility of  establishing,  which  he  had  a  clear  right  to  do 
notwithstanding  the  verdict  of  acquittal,  the  verdict  and 
judgment  had  no  place  in  the  cause,  for  any  purpose.  If  the 
charge  was  true,  the  defendant  had  a  right  to  make  it,  and  to 
stand  by  it.  and  it  was  no  evidence  of  malice  that  he  did 
make  it,  because  a  jury  had  acquitted  him.  The  time  may 
come  when  it  will  be  for  the  best  interests  of  the  republic  to 
make  a  public  demonstration  of  the  falsity  of  a  verdict  in  a 
given  case.  Take  the  case  of  one  suing  for  damages  caused 
by  the  death  of  another,  under  the  statute,  should  the  acquit- 
tal of  the  wrong-doer,  on  an  indictment  for  the  act,  discharge 
him  from  the  proceedings  in  a  civil  suit?  The  case  is,  in 
principle,  the  same  as  this. 

But  it  is  said  an  injury  was  prevented  by  the  ninth  in- 
struction given  for  the  defendant  on  the  point.  This,  if  duly 
weighed  and  considered  by  the  jury,  might  have  had  an  in- 
fluence, but  all  know  how  very  difficult  it  is  to  eradicate  from 
the  minds  of  a  jury  an  impression  once  produced  by  evidence 
of  a  seemingly  strong  character.  What  would  jurymen  say, 
in  their  consultation  room,  with  this  record  before  them? 
They  would  consider  the  case  at  an  end,  and,  as  a  court  and 
jury  had  once  found  the  plaintiff  not  guilty,  he  must  stand, 
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in  our  eyes,  as  an  innocent  person,  and  the  defendant's  plea 
of  justification,  under  such  circumstances,  amounts  to  nothing. 

There  is  another  point  which  we  think  was  wrongly  ruled 
by  the  court,  and  that  is  found  in  plaintiffs  ninth  instruction, 
which,  in  substance,  tells  the  jury  that  the  defense  of  justi- 
fication, when  not  sustained  by  the  evidence,  is  an  odious 
one. 

Our  statute  confers  upon  every  defendant  to  an  action  the 
right  to  plead  as  many  matters  of  fact,  in  several  pleas,  as  he 
may  deem  necessary  for  his  defense.  This  has  always  been 
the  law  of  this  State.  Being  a  right  secured  by  law,  it  can 
not  be  odious  to  interpose  a  ple'a  of  justification,  if  it  is  not 
sustained.  Such  is  not  the  law.  So  instructing  the  jury 
could  not  but  have  influenced  them  against  the  defendant. 

As  to  the  testimony  of  William  Sperry,  by  which  it  was 
sought  to  prove  a  remark  made  by  plaintiff,  partaking  of  a 
lecherous  nature,  the  court  did  right  in  rejecting  it,  as  it  had 
nothing  to  do  with  the  case — not  the  least  connection  with  it, 
and  could  illustrate  nothing. 

Appellant  objects  to  the  seventh  instruction  for  plaintiff, 
holding,  as  it  does,  that  this  plea  of  justification  must  be 
proved  beyond  a  reasonable  doubt.  His  counsel  admit  the 
instruction  conforms  to  reported  decisions  of  this  court — 
Darling  v.  Banks,  14  111.  46;  Crotty  v.  Morrissey,  40  ib.  480; 
Harbison  v.  Shook,  41  ib.  147 — but  insists  that  the  act  of 
1867,  making,  as  it  does,  such  a  sweeping  change  in  the  law 
of  evidence,  that  all  analogy  upon  which  the  rule  of  the 
instruction  is  founded,  is  destroyed,  and  such  an  instruction, 
now,  is  erroneous. 

The  argument  in  support  of  this  position  is  certainly  able 
and  ingenious,  but  not  convincing.  If  greater  hardship  is 
imposed  upon  a  defendant,  in  an  action  of  slander,  who 
pleads  justification — who  places  on  the  record  that  the  charge 
is  true — he  ought  to  be  held  to  prove  it  beyond  a  reasonable 
doubt.  The  same  testimony  required  to  convict  the  party  on 
the  criminal  charge  should  be  adduced.     If  it  works  a  hard- 
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ship,  it  will  also  be  cautionary  to  a  defendant.  It  is  an 
admonition  to  him  not  to  put  the  charge  upon  the  record  if 
he  is  not  fully  prepared  to  sustain  it. 

For  the  reasons  we  have  given,  the  judgment  must  be 
reversed,  and  the  cause  remanded  for  further  proceedings 
consistent  with  this  opinion. 

Judgment  reversed. 


Bushkod  W.  Barrow  et  al. 

V. 

Thomas  J.  Window  et  al. 

1.  Bakgain  and  sale — vests  property  in  the  buyer.  The  words  "bar- 
gained and  sold"  have  a  settled  legal  meaning,  and  import  a  sale  which 
vests  the  property  in  the  buyer. 

2.  An  averment  in  a  declaration  that  the  defendant  bargained  for  and 
bought  of  the  plaintiff,  and  that  the  plaintiff  sold  to  the  defendant  certain 
specified  articles,  amounts  to  one  of  a  sale  of  specific  articles,  which,  as 
between  the  parties,  passed  the  property  in  them  to  the  defendant,  although 
the  possession  remained  in  the  plaintiff. 

3.  By  a  regular  sale,  even  without  delivery,  the  property  is  so  abso- 
lutely vested  in  the  vendee,  that  if  it  is  afterwards  injured  in  the  vendor's 
custody,  without  his  fault,  he  is  still  entitled  to' the  price,  because  b}r  the 
contract  the  property  is  in  the  vendee;  and  where  the  vendor  retains  the 
custody  of  the  article  after  it  is  sold  and  the  property  completely  vested 
in  the  vendee,  the  vendor  is  considered  a  bailee  or  trustee,  for  the  use  of 
the  vendee,  and  subject  to  the  doctrine  of  bailment  and  responsible  for 
ordinary  neglect. 

4.  But  in  such  case,  if  the  article  is  retained  by  the  vendor  awaiting 
payment  of  the  purchase  money  or  price,  he  must  deliver  or  offer  to  de- 
liver before  he  can  maintain  an  action  for  the  price,  unless  the  property 
is  destroyed  without  any  fault  of  his,  in  which  case  he  is  excused  from 
delivery,  and  may  maintain  his  action. 

5.  Pleading.  In  an  action  for  the  price  of  a  specific  lot  of  sheep, 
bargained  and  sold  to  the  defendant,  but  to  be  delivered  and  paid  for  in 
the  future,  where  the  plea  does  not  traverse  the  bargain  and  sale,  it  admits 
it,  and  the  effect  is  to  admit  that  the  title  to  the  sheep  had  vested  in  the 
defendant;   and  a  plea  setting  up  injury,  occasioned  to  the  sheep  by  the 
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fault  of  the  plaintiff  whilst  in  his  possession,  and  after  the  sale,  without 
showing  how  many  and  to  what  extent  the  sheep  were  injured,  and  what 
the  fault  of  the  plaintiff  consisted  in,  is  bad,  and  a  demurrer  to  a  replica- 
tion to  such  a  plea  should  be  overruled  and  carried  back,  and  sustained 
to  the  plea. 

6.  Same — recoupment.  In  an  action  for  the  price  of  specific  articles 
bargained  and  sold,  but  not  delivered,  defendant  may  get  up,  by  way  of 
a  recoupment,  any  injury  to  such  articles  occasioned  by  the  fault  or  neg- 
ligence of  the  vendor,  subsequent  to  the  sale  and  prior  to  the  time  of 
delivery. 

Appeal  from  the  Circuit  Court  of  Cass  county;  the  Hon. 
Cyrus  Epler,  Judge,  presiding. 

Messrs.  Pollard  &  Phillips,  for  the  appellants. 
Messrs.  Ketcham  &  Gridley,  for  the  appellees. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

The  appellants,  as  vendors,  sued  appellees,  as  vendees,  to 
recover  for  the  refusal  to  accept  and  pay  for  a  specific  lot, 
comprising  374  sheep. 

The  declaration  contains  but  a  single  count,  in  the  usual 
form,  for  not  accepting  and  paying  for  goods  bargained  and 
sold,  and  alleges  that  the  sheep  were  to  be  delivered  by  plain- 
tiffs to  defendants  at  the  scales  of  the  former,  where  they 
were  to  be  weighed,  they  having  been  previously  yarded 
twelve  hours  without  feed  or  water,  and  paid  for  by  defend- 
ants at  the  rate  of  six  cents  per  pound,  less  $25  on  the  whole 
amount  of-purchase  money,  as  follows  :  two  car  loads,  making 
about  120  sheep,  to  be  so  delivered,  taken  and  paid  for  within 
sixty  days,  from  October  19,  1872,  the  time  of  the  sale,  and 
the  remainder  at  such  time,  on  or  before  March  1,  1873,  as 
defendants  might  elect.  It  was  further  alleged,  as  part  of 
the  contract,  that  in  case  any  of  said  sheep  died  before  the 
time  of  delivery,  plaintiffs  were  not  to  supply  their  places 
with  others. 
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The  defendants  filed  the  general  issue,  which  they  after- 
wards, by  leave  of  the  court,  withdrew  ;  also  two  special 
pleas,  the  first  of  which  averred,  in  substance,  that,  at  the 
time  of  the  sale  and  afterwards,  plaintiffs  had  other  sheep  on 
their  premises  aside  from  those  bargained,  which  other  sheep 
were  affected  with  an  infectious  disease,  known  as  the  "scab;" 
that  before  the  time  for  delivery  of  the  two  car  loads,  within 
sixty  days  from  time  of  sale,  the  said  sheep  in  the  declaration 
mentioned,  without  the  fault  or  knowledge  of  the  defendants 
but  by  the  fault  of  the  plaintiffs,  were  exposed  to  and  some 
of  them  took  said  disease,  which  is  common  to  sheep,  and 
renders  them  unwholesome,  unmarketable  and  worthless,  and 
so  rendered  said  sheep  which  had  taken  said  disease.  And 
further  averred,  that,  at  the  time  of  making  said  contract,  de- 
fendants were  dealers  in  fat  and  marketable  sheep,  cattle,  etc., 
and  plaintiffs  well  knew  that  defendants  contracted  for  said 
sheep  as  fat  and  marketable,  and  for  the  purpose  of  shipping 
them  to  market  for  mutton,  and  for  no  other  purpose  ;  and 
plaintiffs,  knowing  the  premises,  permitted  the  said  sheep 
contracted  for  to  become  exposed  to  the  disease  aforesaid — 
concluding  with  a  verification. 

The  second  plea  was  like  the  first,  except  it  avers  that  the 
duty  of  the  defendants  to  take  two  car  loads  of  said  sheep 
within  sixty  days,  from  October  19,  1872,  was  afterward 
waived  by  the  plaintiffs,  and  after  such  waiver,  to-wit :  Feb- 
ruary 1,  1873,  defendants  were  at  plaintiffs'  premises,  where 
the  said  sheep  were,  then  ready,  willing,  and  offered  to  accept 
from  plaintiffs,  and  pay  for,  at  the  contract  price,  all  of  said 
sheep,  except  such  as  were  diseased  with  the  scab  ;  and  plain- 
tiffs would  not  deliver  any  of  said  sheep  unless  defendants 
would  accept  and  pay  for  all  of  said  sheep,  at  the  contract 
price,  including  those  diseased  as  well  as  those  not  diseased, 
averring  that  said  disease  is  common  to  sheep — is  communi- 
cated by  exposure — and  when  it  infects  them  renders  them 
unhealthy,  nasty,  troublesome,  and  of  no  value,  which  so  ren- 
dered the  said  sheep — concluding  with  a  verification. 
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To  these  pleas  plaintiffs  replied,  first,  by  traversing  the 
averment  that  said  sheep  got  the  disease  mentioned  by  the 
fault  of  the  plaintiffs  ;  second,  by  traversing  the  averment 
of  waiver  of  performance  as  to  the  two  car  loads  to  be  deliv- 
ered within  sixty  days  from  the  time  of  the  contract — both 
replications  concluding  to  the  country.  Defendants  interposed 
a  general  demurrer  to  plaintiffs'  replications,  which  the  court 
sustained,  and  rendered  judgment  for  defendants.  Plaintiffs 
bring  the  case  to  this  court,  by  appeal. 

The  declaration  alleges,  "that  on  the  19th  day  of  October, 
1872,  at,  etc.,  the  said  defendants  bargained,  for  and  bought 
of  the  plaintiffs,  and  the  plaintiffs,  at  the  special  instance  and 
request  of  the  said  defendants,  then  and  there  sold  to  the  de- 
fendants a  certain  lot  of  sheep,  containing  374  head,  then 
being,"  etc.  This  allegation  amounts  to  one  of  a  sale  of 
specific  articles,  which,  as  between  the  parties,  passed  the 
property  in  them  to  the  defendants,  although  the  possession 
remained  in  the  plaintiffs;  and  the  defendants,  by  not  travers- 
ing it  in  either  of  the  special  pleas  to  which  the  replications 
in  question  were  filed,  admitted  it.  The  words  "bargained 
and  sold,"  have  a  settled  legal  meaning,  and  import  a  sale, 
which  vests  the  property  in  the  buyer.  Seckel  et  al.  v.  Scott, 
66  111.  106. 

"A  sale,"  says  Blackstone,  "is  a  transmutation  of  property 
from  one  man  to  another,  in  consideration  of  some  price  or 
recompense  in  value."  2  Com.  447.  And  he  further  says  : 
"As  soon  as  the  bargain  is  struck,  the  property  of  the  goods 
is  transferred  to  the  vendee,  and  that  of  the  price  to  the  ven- 
dor ;  but  the  vendee  can  not  take  the  goods  until  he  tenders 
the  price  agreed  on.  But  if  he  tenders  the  money  to  the 
vendor,  and  he  refuses  it,  the  vendee  may  seize  the  goods,  or 
have  an  action  against  the  vendor  for  detaining  them.  And 
by  a  regular  sale,  without  delivery,  the  property  is  so  abso- 
lutely vested  in  the  vendee,  that  if  A  sells  a  horse  to  B  for 
10  I,  and  B  pays  him  earnest,  or  signs  a  note  in  writing  of  the 
bargain,  and  afterwards,  before  the  delivery  of  the   horse  or 
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money  paid,  the  horse  dies  in  the  vendor's  custody,  still  he 
is  entitled  to  the  money,  because,  by  the  contract,  the  prop- 
erty was  in  the  vendee."     2  Com.  448-9. 

We  have  no  statute  of  frauds  in  this  State  requiring  a  note 
or  memorandum  of  the  bargain  in  writing  unless  there  was 
delivery  of  some  part  of  the  goods  or  payment  of  part  of  the 
price.  And  it  is  the  established  law  here,  that,  as  between 
the  parties,  the  title  to  personal  property  passes  without  de- 
livery, whenever  the  sale  is  completed  ;  and  an  agreement  to 
sell  an  article  by  weight  or  measure,  when  the  article  is  iden- 
tified and  the  price  agreed  upon,  may  be  a  complete  sale,  if 
the  parties  intended  it  as  such,  although  the  article  sold  is 
not  weighed  or  measured.  Holliday  v.  Burgess,  34  111.  193  ; 
Seckel  et  al.  v.  Scott,  supra  ;  Wade  v.  Mqffett,  21  111.  110,  and 
cases  there  cited. 

If  the  term  "sale,"  of  itself,  imports  a  transmutation  of 
property  from  one  person  to  another,  and  a  sale  may  be  com- 
plete and  the  property  pass  when  the- sale  of  specific  articles 
is  by  weight  and  the  price  agreed  upon,  if  the  parties  intended 
it  as  such,  although  the  articles  have  not  been  weighed,  it 
follows  that  the  words  "bargained  and  sold,"  in  the  declara- 
tion, would  import,  as  a  construction  of  the  pleading,  every- 
thing requisite  to  a  regular  sale,  including  the  intention  of 
the  parties.  Hence,  if  the  defendants  desired  to  contest  the 
question  of  intention,  they  could  do  so  only  by  leaving  their 
plea  of  general  issue  on  file,  and  have  the  point  passed  upon 
by  the  jury.  For  all  the  purposes  of  this  case,  as  the  record 
stands,  a  sale  which  transferred  the  property  of  the  sheep  to 
the  defendants  must  be  regarded  as  admitted,  and  the  pleas 
and  replications  tested  upon  that  basis. 

Before  proceeding  to  apply  principles  to  these  pleadings, 
it  will  be  well  to  inquire  further  into  the  legal  relations  sub- 
sisting between  these  parties,  under  the  matter  of  the  decla- 
ration thus  admitted,  and  their  respective  rights  and  duties 
growing  out  of  such  relations.  We  have  quoted  fully  from 
Blackstone,  and   it   has  been  frequently  said  the  rule  of  the 
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common  law  is  well  stated  in  Noy?s  Maxims,  c.  42  :  "If  I 
sell  my  horse  for  money,  I  may  keep  him  until  I  am  paid, 
but  I  can  not  have  an  action  of  debt  until  he  is  delivered;  yet 
the  property  of  the  horse  is,  by  the  bargain,  in  the  bargainor 
or  buyer.  But  if  he  do  presently  tender  me  my  money,  and 
I  do  refuse  it,  he  may  take  the  horse  and  have  an  action  of 
detainment.  And  if  the  horse  die  in  my  stable,  between  the 
bargain  and  the  delivery,  I  may  have  an  action  of  debt  for 
my  money,  because,  by  the  bargain,  the  property  was  in  the 
buyer."  Hinde  v.  Whitehouse,  7  East,  558.  By  this  rule,  if 
the  horse  is  still  living,  and  capable  of  delivery,  the  vendor 
can  not  maintain  an  action  for  his  money  without  delivery  or 
tender  of  delivery.  Potter  v.  Cowand,  Meigs,  (Term.  B.)  26. 
But  if  the  horse  die  in  the  vendor's  stable  between  the  bar- 
gain and  delivery,  such  action  may  be  maintained,  because, 
by  the  bargain,  the  property  was  in  the  buyer,  and  the  death 
of  the  horse  was  a  sufficient  excuse  for  non-delivery-  The 
death  of  the  horse,  in  the  case  here  supposed,  which  would 
excuse  delivery,  is,  of  course,  assumed  to  be  without  the  fault 
of  the  vendor. 

In  Cowen's  Treatise,  2d  ed.  part  1,  p.  50,  we  find  the  doc- 
trine more  fully  stated  by  that  learned  author.  He  says: 
"By  a  regular  sale,  even  without  delivery,  the  property  is  so 
absolutely  vested  in  the  vendee,  that  if  it  afterwards  dies  or 
is  destroyed  in  the  vendor's  custody,  without  his  fault,  still  he 
is  entitled  to  the  price,  because,  by  the  contract,  the  property 
is  in  the  vendee ;  and  where  the  vendor  retains  the  custody 
of  the  article  after  it  is  sold,  and  the  property  completely 
passed  to  the  vendee,  the  vendor  is  considered  a  bailee  or 
trustee,  for  the  use  of  the  vendee,  and  subject  to  the  doctrine 
of  bailment,  and  would  be  responsible  for  ordinary  neglect, 
within  the  reason  that  both  parties  are  benefited  by  the  bail- 
ment, and  the  contract  out  of  which  it  grows." 

In  Lansing  v.  Turner,  2  Johns.  R.  13,  Thompson,  J.,  said, 
in  such  case  the  inference  of  law  would  be  that  the  vendor 
became  a  mere  bailee,  retaining  the  possession  at  the  request 
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of  the  vendee,  and  responsible  for  gross  negligence.  The 
expression  "mere  bailee/'  was  strictly  applicable  to  the  facts 
of  that  case,  as  by  them  the  vendors  were  assumed  to  have 
already  made  delivery,  and  consequently  that  part  of  their 
contract  was  fully  executed.  So  in  McCandish  v.  Newman, 
22  Penn.  (10  Harris)  460,  it  was  held,  that  the  vendor  was 
bound  to  keep  the  article  sold  with  ordinary  care,  and  respon- 
sible for  the  want  of  that  care  or  of  good  faith. 

Under  the  circumstances  of  the  case  in  hand,  the  position 
of  the  vendors  was  not  that  of  mere  bailees,  but  presented  a 
double  aspect,  one  involving  the  duties  and  responsibilities 
of  bailees,  the  other  the  performance  of  their  contract,  which, 
as  to  delivery,  was  still  executory.  By  the  contract,  as  set 
out  in  the  declaration,  the  plaintiffs  were  to  deliver  the  sheep 
in  a  particular  way,  at  a  specified  place  and  times.  The  sheep 
were  to  be  yarded  twelve  hours  without  food  or  water,  then 
weighed  on  plaintiffs'  scales,  and  there  delivered  to,  taken, 
and  paid  for  by  the  defendants.  As  we  have  already  seen, 
the  vendors,  without  delivery  or  tender,  can  not  maintain  an 
action  for  the  price.  This  should  be  understood,  with  the 
exceptions,  unless  they  were  discharged  by  the  act  of  the 
buyer,  or  could  show  that  they  were  prevented  by  the  death 
or  destruction  of  the  article,  without  their  fault.  If  the  death 
or  destruction  of  the  article  was  caused  by  the  culpable  act 
or  negligence  of  the  vendor,  it  would  be  against  every  prin- 
ciple of  equity  or  justice  to  allow  such  death  or  destruction 
to  constitute  a  legal  excuse.  That  would  be  to  permit  a 
party  to  take  advantage  of  his  own  wrong. 

That  precise  question  can  not  arise  here,  because  none  of 
the  sheep  had  died.  But  a  kindred  one,  that  is,  one  depend- 
ing upon  a  similar  principle,  may  arise.  If  the  article,  while 
'  in  the  vendor's  custody,  and  between  the  bargain  and  deliv- 
ery, should  become  injured  through  his  culpable  act  or  neg- 
ligence, so  as  to  become  worthless  thereby,  although  still  in 
existence  and  capable  of  physical  delivery,  would  these  facts 
be  an  absolute  bar  to  an  action  for  the  price  ?     Take  the  case 
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put  by  Nov,  of  the  horse.  Suppose,  through  the  vendor's 
culpable  act  or  negligence,  between  the  sale  and  delivery,  the 
horse  should  have  both  his  eyes  put  out,  or  some  injury  which 
would  render  him  worthless  but  still  leave  him  alive  and 
capable  of  delivery,  could  the  seller,  by  tendering  him  in 
that  condition,  maintain  an  action  for  the  price,  or  would  the 
law  regard  the  tender  in  such  condition  as  a  substantial  fail- 
ure to  deliver?  If  the  latter,  then  the  injury  so  occasioned 
would  be  an  absolute  bar;  if  not,  the  buyer  could  either 
maintain  an  action  against  the  seller  upon  tendering  the  price, 
or,  if  sued  for  the  price,  recoup  his  damages,  by  reason  of  the 
breach  of  seller's  duty  as  bailee,  in  failing  to  keep  the  horse 
with  ordinary  care.  What  injury,  if  any,  to  the  property 
while  remaining  in  the  vendor's  custody,  after  sale,  will  con- 
stitute an  absolute  bar  to  his  action  for  the  price,  is  a  question 
upon  which  we  have  been  favored  with  no  argument  or  au- 
thorities by  counsel  for  either  party.  Substantial  performance 
of  contracts,  when  entered  into  by  competent  parties,  upon  a 
sufficient  consideration,  is  universally  demanded  by  the  law, 
unless  the  party  charged  can  show  a  sufficient  legal  excuse. 

There  is  no  doubt,  however,  that,  under  the  doctrine  and 
responsibilities  of  bailment,  the  buyer  could,  upon  the  proper 
plea,  set  up  the  injury  and  damage  in  such  case,  by  way  of 
recoupment,  because  growing  out  of  the  same  transaction  as 
the  claim  of  the  vendor.  Burroughs  v.  Clancey,  53  111.  30, 
and  cases  cited.  But  the  pleas  in  question  are  not  framed, 
and  are  clearly  not  sufficient  for  that  purpose.  They  go  upon 
the  theory  that  the  matter  of  tljem  constituted  an  absolute 
bar  to  the  action. 

The  gist  of  the  first  plea  is,  that  plaintiffs  having  other 
sheep  on  their  premises  which  were  infecteH  with  the  disease, 
by  their  fault  they  permitted  the  sheep  sold  to  be  exposed  to 
it,  and  some  of  them  caught  the  disease,  thereby  rendering 
such  sheep  worthless,  wherefore  plaintiffs  could  not  recover. 
The  second  plea  is  the  same,  only  it  avers  a  waiver  of  defend- 
ants' obligation  to  take  two  car  loads  in  sixty  days,  and  avers 
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that,  after  that,  defendants  offered  to  take  and  pay  for  all  that 
were  not  so  diseased  at  the  contract  price,  but  plaintiffs  re- 
fused, unless  they  would  take  all. 

These  pleas  are  both  clearly  bad  in  substance.  The  court 
could  not  say,  from  the  matter  stated,  that  plaintiffs  were  not 
entitled  to  recover.  It  is  not  averred  how  many  sheep  got 
the  disease,  or  that  plaintiffs  were  guilty  of  any  culpable  act 
or  negligence  which  occasioned  the  injury.  What  is  meant 
by  "the  fault  of  the  plaintiffs?"  What  sort  of  fault  was  it? 
Do  those  words  import  a  fault  which  amounted  to  a  breach 
of  the  duty  to  exercise  ordinary  care  in  keeping  the  sheep? 
Do  they  import  a  culpable  fault?  It  is  not  averred  that 
plaintiffs  wrongfully  or  negligently  permitted  the  sheep  sold 
to  become  exposed,  nor  are  there  facts  stated  from  which 
culpable  negligence  can  be  inferred.  The  only  fact  of  that 
tendency  is,  that,  at  the  time  of  the  sale,  and  afterwards, 
plaintiffs  kept  other  sheep  upon  their  premises  which  were 
infected  with  the  disease  known  as  "scab."  But  it  is  not  of 
itself  an  act  of  culpable  negligence  to  keep  animals  having 
an  infectious  disease.  Shear m.  and  Redf.  on  Neg.  sec.  193. 
This  being  so,  it  was  necessary  to  aver  that  the  vendors  neg- 
ligently permitted  the  sheep  bargained  and  sold  to  be  exposed 
to  the  disease.  But,  even  upon  the  defendants'  theory,  we 
can  not  perceive  why  the  court  sustained  a  demurrer  to  the 
replications  which  traversed  the  averment  that  the  sheep  were 
exposed  by  the  fault  of  the  plaintiffs.  We  are  of  opinion 
that  the  court  should  have  overruled  the  demurrer  to  the  re- 
plications, and  carried  it  ba$k  and  sustained  it  to  the  pleas. 

For  this  error  the  judgment  will  be  reversed  and  the  cause 
remanded,  with  directions  to  the  court  to  so  dispose  of  the 
demurrer,  and  grant  defendants  leave  to  file  the  general  issue 
and  amend  their  special  pleas. 

Judgment  reversed. 
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George  C.  Stoolfiee 

V. 

Hiram  A.  Eoyse. 

1.  Contract — mutual  and  dependent  covenants.  Where  the  plaintiff 
purchased  cattle  of  the  defendant,  to  be  delivered  at  a  certain  time,  and 
to  be  paid  for  by  the  assignment  of  notes,  and  a  mortgage  securing  them, 
executed  by  a  third  party  to  the  plaintiff',  the  delivery  of  the  cattle  and 
the  assignment  and  delivery  of  the  notes  and  mortgage  were  mutual  and 
dependent  acts,  to  be  performed  simultaneously,  and  neither  was  obliged 
to  perform  until  the  other  did,  nor  could  either  put  the  other  in  default 
without  performing  or  being  able  to  perform,  and  tendering  performance. 

2.  By  such  a  contract,  the  defendant  did  not  contract  merely  for  the 
paper  upon  which  the  mortgage  was  written,  but  for  the  security  repre- 
sented thereby,  and  if,  after  the  execution  of  the  mortgage  by  the  mort- 
gagor, and  before  it  was  recorded,  he  had  conveyed  to  an  innocent 
purchaser  without  notice,  a  portion  of  the  mortgaged  property,  and  that 
conveyance  was  in  full  force  and  uncancelled  at  the  time  for  the  delivery 
of  the  cattle  by  the  defendant,  and  the  delivery  of  the  notes  and  mortgage 
to  him  by  the  plaintiff,  then  the  plaintiff  was  not  in  a  condition  to  com- 
ply with  his  contract,  and  the  defendant  was  not  obliged  to  deliver  the 
cattle. 

3.  Instruction — measure  of  damages.  The  refusal  of  the  court  to  give 
an  instruction  asked  by  the  plaintiff  as  to  the  measure  of  damages  only, 
although  it  may  contain  correct  propositions  of  law,  is  not  ground  for 
reversal,  when  the  jury  find  that  there  are  no  damages  at  all. 

Writ  of  Error  to  the  Circuit  Court  of  DeWitt  county; 
the  Hon.  John  M.  Scott,  Judge,  presiding. 

Mr.  W.  E.  Nelson,  and  Mr.  John  W.  Smith,  for  the  plain- 
tiff in  error. 

Mr.  S.  G.  Malone,  for  the  defendant  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  covenant  on  an  agreement  by  plain- 
tiff to  purchase  and  defendant  to  sell  160  steers,  the  choice 
of  plaintiff,  to  be  selected  out  of  190  head  then  held  by  de- 
fendant.    The  cattle  were  to  be  delivered  by  the  1st  of  Govern- 
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ber,  1866,  and  to  be  paid  for  at  4J  cents  per  pound,  in  notes 
and  a  mortgage  given  by  one  Wingate  to  plaintiff,  amounting 
to  $9180,  and  defendant  covenanted  to  pay  plaintiff  $1000 
on  demand,  and  to  pay  the  balance  due  on  the  notes  and  mort- 
gage by  the  1st  of  July,  1867. 

The  cattle  were  not  delivered  or  even  tendered  on  the  1st 
day  of  November,  1866.  The  agreement  was  signed  in  the 
name  of  plaintiff,  by  one  Mathews,  as  his  agent,  which  pro- 
vided it  was  to  be  void  unless  plaintiff  should  notify  defend- 
ant of  his  approval.  It  appears  that  the  agent,  in  June 
subsequent  to  entering  into  the  contract,  demanded  the  $1000, 
which  was  refused.  Other  efforts  were  made  to  close  up  the 
matter,  but  failed. 

The  son  of  plaintiff  testified  that  he  went,  on  the  1st  of 
November,  to  the  place  where  the  cattle  were  being  herded, 
and  also  to  defendant's  house,  to  make  a  demand  of  the  cattle, 
but  did  not  find  him  at  either  place. 

Mathews  testifies  that  it  was  agreed  the  papers  should  be 
left  with  the  First  National  Bank,  at  Decatur,  and  if  the  con- 
tract was  ratified,  the  cashier  should  notify  defendant.  He 
also  states  he  left  the  papers  at  the  bank  within  two  weeks, 
and  notified  defendant  by  letter  that  the  contract  had  been 
ratified  by  plaintiff.  But  there  is  no  evidence  that  the  cashier 
ever  gave  any  notice,  and  defendant  denies,  in  his  testimony, 
that  he  ever  received  notice. 

Defendant  claimed  that  he  was  exonerated  from  a  compli- 
ance with  the  contract,  because  the  mortgagor  had  sold  20 
acres  of  the  mortgaged  premises  before  the  mortgage  was 
recorded  by  plaintiff.  There  was  conflicting  evidence  as  to 
the  value  of  the  cattle  at  the  time  fixed  for  the  delivery, 
plaintiff's  witnesses  fixing  the  price  above  that  of  the  agree- 
ment, whilst  defendant  and  his  witnesses  fix  it  as  low  or  lower 
than  the  contract  price.  On  this,  as  well  as  other  questions, 
there  was  an  irreconcilable  conflict  in  the  evidence,  and  the 
jury  found  for  defendant. 
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After  a  careful  examination  of  all  the  evidence  in  the  case, 
we  are  unable  to  say  that  it  fails  to  support  the  verdict.  If 
the  mortgagor,  after  making  the  mortgage,  and  before  it  was 
recorded,  sold  a  portion  of  the  land,  the  presumption  would 
be  that  the  purchaser  had  acted  in  good  faith,  until  the  con- 
trary was  shown.  And  before  defendant  was  bound  to  com- 
ply, plaintiff  was  bound  to  be  able  to  perform  his  part  of  the 
contract.  If  we  concede  that  plaintiff  was  only  bound  to  be 
in  such  a  position  on  the  1st  of  November,  still  there  is  no 
evidence  that  plaintiff  had  cancelled  the  conveyance  of  the 
part  of  the  premises  thus  sold.  Nor  did  he  show  that  the 
purchaser  had  notice  of  the  mortgage  when  he  received  his 
deed.  Defendant  did  not  intend  to  purchase  the  mere  paper 
on  which  the  mortgage  was  written,  but  to  obtain  the  secu- 
rity for  the  payment  of  the  notes,  and  he  could  not  be  com- 
pelled to  take  a  mere  assignment  of  the  instrument.  Suppose 
the  mortgagor  had  sold  the  entire  premises,  would  not  all 
persons  say  it  would  be  a  mere  evasion  to  insist  that  defend- 
ant should  go  on  and  carry  out  his  contract  and  obtain  no 
security?  The  entire  benefit  of  the  mortgage,  as  made,  was 
sold,  and,  inasmuch  as  plaintiff  failed  to  record  the  mortgage 
before  the  sale  was  made,  defendant  could  not  be  compelled 
to  receive  but  a  part  of  what  he  had  contracted  to  receive. 

The  evidence  fails  to  show  that  plaintiff  was  ever  able, 
willing  or  offered  to  perform  his  part  of  the  contract.  He 
did  not  tender  the  notes  and  mortgage  assigned,  so  as  to  vest 
the  title  in  defendant  in  error.  If  it  be,  however,  said  that 
defendant  was  not  found  on  the  day  the  contract  was  to  be 
performed,  there  is  no  evidence  that  the  agent  had  with  him 
the  notes  and  mortgage,  ready  to  be  delivered,  nor  does  the 
agent  say  he  intended  to  deliver  or  tender  them  to  defendant. 
These  covenants  were  mutual  and  dependent,  and  were  required 
by  the  law  to  be  simultaneously  performed  by  the  parties. 
Defendant  was  not  bound  to  deliver  the  cattle  until  the  notes 
and  mortgage  were  delivered  to  him.  Even  if  defendant 
failed,  wrongfully,  to  pay  the  $1000  when  demanded,  still 
15— 71st  III. 
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plaintiff  should  have  been  ready,  willing,  and  have  offered  to 
perform  before  he  was  entitled  to  the  cattle,  or  before  he  could 
put  the  other  party  in  default,  so  as  to  recover  damages.  So, 
whether  we  consider  the  legal  rights  of  the  parties  or  the 
evidence  as  to  the  price  of  the  cattle,  we  fail  to  see  that  the 
judgment  should  be  reversed. 

Although  the  instruction  asked  by  defendant,  and  refused, 
was  a  correct  abstract  proposition  of  law,  and  it  would  not  have 
been  error  to  have  given  it,  still,  on  the  facts  in  this  case,  the 
refusal  is  not  a  ground  for  a  reversal.  Had  the  verdict  been 
the  other  way,  on  the  facts,  then  it  would  have  been  proper 
for  the  consideration  of  the  jury.  It  would  have  been  proper 
as  indicating  the  measure  of  damages,  but  the  jury  found 
there  was  none,  and  hence  an  instruction  as  to  the  measure 
of  damages  became  entirely  immaterial  and  useless.  There 
was  no  error  in  this  action  of  the  court. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


David  D.  Haggakd  et  al. 

V. 

William  Smith  et  al* 

1.  Practice — affidavit  filed  with,  declaration.  An  affidavit,  sworn  to  by- 
one  of  several  plaintiffs,  showing  the  nature  and  amount  of  plaintiffs' 
demand,  filed  with  the  declaration,  is  a  substantial  compliance  with  the 
requirements  of  the  Practice  Act. 

2.  Same — plea  may  be  stricken  from  files  when  plaintiff  stipulates  to  allow 
amount  claimed  by  affidavit  of  merits.  The  plaintiff  filed  with  his  declara- 
tion an  affidavit,  showing  the  nature  and  amount  of  his  claim,  and  the 
defendant  filed  with  his  plea  an  affidavit  that  he  had  a  good  defense  to  a 
certain  amount.  The  plaintiff  then  stipulated  to  deduct  the  amount  from 
his  claim,  and  thereupon  the  plea  was  stricken  from  the  files,  and  a  rule 
upon  the  defendant  to  plead  anew  to  the  merits.  Having  failed  to 
plead  within  the  rule,  judgment  was  rendered  against  the  defendant  as 
upon  nil  dicit:  Held,  that  this  was  authorized  by  the  spirit,  if  not  the 
very  letter,  of  the  Practice  Act  of  1872. 
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Appeal  from  the  Circuit  Court  of  McLean  county;  the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

Mr.  W.  M.  Hatch,  for  the  appellants. 

Messrs.  Wbldon  &  Benjamin,  for  the  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

.  This  action  was  brought  on  an  open  account.  With  the 
declaration  was  filed  an  affidavit,  sworn  to  by  only  one  of  the 
plaintiffs,  in  which  reference  was  made  to  the  "annexed  ac- 
count" as  showing  the  nature  of  plaintiffs'  demand  and  the 
amount  due  from  defendants.  Defendants  filed  the  general 
issue,  and  with  it  their  joint  affidavit,  in  which  they  say  "that 
they  verily  believe  they  have  a  good  defense  to  the  said  suit, 
upon  the  merits,  to  a  portion  of  said  plaintiffs'  demand — that 
is  to  say,  to  the  amount  of  sixty-five  dollars."  Thereupon, 
plaintiffs,  by  their  counsel,  stipulated  to  deduct  from  the 
account  filed,  and  mentioned  in  their  affidavit,  the  sum  of 
$65.90,  and  entered  a  motion  to  strike  defendants'  plea  and 
affidavit  from  the  files,  and  for  a  rule  upon  them  to  plead 
anew  to  the  merits  of  the  cause,  which  motion  was  allowed. 
Having  failed  to  answer  within  the  rule,  judgment  was  ren- 
dered against  defendants,  as  upon  nil  elicit,  for  the  amount  of 
the  account  as  limited  by  the  stipulation. 

Numerous  objections  have  been  taken  to  the  regularity  of 
these  proceedings,  all  of  which,  with  one  exception,  are  of  the 
most  technical  character,  and  do  not  in  any  manner  affect  the 
merits  of  the  cause. 

It  is  objected,  the  affidavit  showing  the  nature  and 
amount  of  plaintiffs'  demand,  filed  with  the  declaration,  is 
only  sworn  to  by  one  of  the  plaintiffs.  In  our  judgment,  the 
affidavit  is  sufficient,  and  is  a  substantial  compliance  with  the 
Practice  Act,  which  is  all  that  is  required.  It  was  held  in 
Whiting  v.  Fuller,  22  111.  33,  persons  sued  jointly,  who  plead 
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the   general  issue,  may  sustain  it  by  an  affidavit  of  merits 
made  by  one  of  the  defendants. 

The  point  relied  on  with  the  most  confidence  is,  the  court 
erred  in  striking  defendants'  plea  and  affidavit  from  the  files 
after  plaintiffs  had  stipulated  to  deduct  from  their  account 
the  amount  to  which  defendants,  in  their  affidavit,  claimed  to 
have  a  defense.  We  think  the  action  of  the  court  was  author- 
ized by  the  spirit,  if  not  the  very  letter,  of  the  Practice  Act 
of  1872.  The  object  to  be  attained  was,  to  prevent  vexatious 
delays,  occasioned  by  parties  filing  pleas  in  causes  where  there 
is  no  real  defense.  This  rule  imposes  no  hardship  upon  the 
defendant.  If  he  has  no  defense  that  he  can  support  by 
his  own  affidavit,  he  ought,  in  all  conscience,  to  allow  his 
creditor  to  have  a  judgment  without  unreasonable  delay.  In 
the  case  at  bar,  defendants  only  claimed  to  have  a  defense  to 
$65  of  plaintiffs'  demand,  and,  that  item  having  been  de- 
ducted by  stipulation,  the  affidavit  presented  no  defense  to 
the  remainder  of  the  account.  The  court  could  very  prop- 
erly rule  defendants  to  plead  anew  to  the  merits  of  the  cause, 
and,  upon  their  failure  to  do  so,  could  treat  them  as  being  in 
default.  How  were  defendants  injured  by  the  rulings  of  the 
court?  If  they  had  any  further  defense  to  plaintiffs'  demand, 
after  the  item  of  $65  was  deducted,  they  were  afforded  an 
opportunity  to  plead  it,  but  they  did  not  choose  to  avail  of 
this  privilege.  Whatever  injury  they  may  have  sustained,  if 
any,  must,  therefore,  be  attributed  to  their  willful  neglect  to 
make  their  defense. 

The  case  of  Hurd  v.  Burr,  22  111.  29,  is  sufficiently  analo- 
gous to  the  one  we  are  considering  to  be  an  authority  in 
point.  Under  a  statute  regulating  the  practice  in  courts  in 
Cook  county,  not  very  dissimilar  from  the  law  under  which 
these  proceedings  were  had,  it  was  held,  if  the  plaintiff,  after 
plea  filed,  shall  limit  his  demand,  and  the  defendant  refuses 
to  make  a  further  affidavit,  judgment  may  pass  as  by  default. 
It  is  urged,  the  damages  are  excessive.  The  item  com- 
plained of  is  for  interest.     The  account  had  long  since  been 


1874.]    The  People  v.  Inst,  of  Prot.  Deaconesses.      229 


Svllabus. 


due,  and  in  the  bill  of  particulars  filed  with  the  declaration 
there  was  an  item  for  interest. 

It  is  provided  in  the  37th  section  of  the  Practice  Act, 
when  the  action  is  upon  an  account,  if  the  defendant  shall 
suffer  default  for  want  of  an  affidavit  of  merits,  or  for  non- 
appearance, or  for  nil  dicit,  the  affidavit  filed  with  the  decla- 
ration may  be  taken  as  prima  facie  evidence  of  the  amount 
due  upon  such  account. 

The  account  filed  with  the  declaration  contains  the  item 
of  interest,  and  it  is  sworn  to  by  one  of  the  plaintiffs  as  being 
correct.  Defendants  only  claim,  in  their  affidavit,  that  they 
had  a  defense  to  $65  of  plaintiffs'  demand.  When  they  made 
their  affidavit,  plaintiffs'  sworn  account  was  before  them,  and 
if  the  whole  item  for  interest  was  wrong,  as  their  counsel  now 
insists  it  was,  it  must  be  presumed  they  would  have  said  so. 
The  affidavits  of  plaintiffs  and  defendants  were  both  intro- 
duced and  read  in  evidence,  and,  when  considered  together, 
we  think  they  sufficiently  sustain  the  judgment  of  the  court. 
Allen  v.  Watt,  69  111.  655;   Young  v.  Browning,  ante,  -p.  44. 

No  error  appearing,  the  judgment  is  affirmed. 

Judgment  affirmed. 


The  People  ex  rel.  Abraham  H.  Graff 
v. 

The  Institution  of  Protestant  Deaconesses. 

1.  Statute — whether  subject  embraced  in  title.  The  purpose  of  the  con- 
stitutional provision  that  no  private  or  local  law  should  embrace  more 
than  one  subject,  and  that  that  should  be  expressed  in  the  title,  was,  that 
such  an  act  should  not  only  embrace  but  one  subject,  but  that  the  title  of 
the  act  should  afford  some  information  of  the  subject  of  it. 

2.  If  a  private  act,  entitled  "An  act  to  incorporate  the  Institution  of 
Protestant  Deaconesses,  and  to  provide  for  the  encouragement  and  control 
of  an  hospital  in  Chicago,"  should  grant  the  power  to  establish  and 
maintain  an  orphan  house,  insane  asylum,  or  a  school,  in  other  parts  of 
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the  State,  outside  of  Chicago,  it  would  be  liable  to  the  constitutional  ob- 
jection, that  it  embraced  more  than  one  subject,  and  that  not  expressed  in 
the  title. 

3.  Corpokation — construction  of  chovrter.  A  corporation  was  created 
by  a  private  act  of  the  legislature  of  this  State,  on  the  7th  of  March,  1867, 
entitled  "An  act  to  incorporate  the  Institution  of  Protestant  Deaconesses, 
and  to  provide  for  the  encouragement  and  control  of  an  hospital  in  Chi- 
cago." The  whole  body  of  the  act  relates  exclusively  to  an  hospital 
therein  named,  situated  in  Chicago,  except  the  second  and  third  sections, 
which  in  general  terms  authorize  the  corporation  to  establish,  regulate  and 
control  any  hospital,  orphan  house,  insane  asylum  or  school  necessary  and 
proper  for  carrying  out  the  general  object  of  the  act,  without  any  refer- 
ence to  the  place  or  places  at  which  this  may  be  done:  Held,  that  the 
corporation  is,  by  this  charter,  restricted,  as  to  place,  to  Chicago,  andean 
not  establish  and  maintain  schools,  hospitals  or  asylums  in  any  part  of  the 
State  outside  of  Chicago. 

Appeal  from  the  Circuit  Court  of  Morgan  county ;  the 
Hon.  Cyrus  Epler,  Judge,  presiding. 

Mr.  ¥£  Thomas,  and  Messrs.  Dummee  &  Brown,  for 
the  appellant. 

Messrs.  Morrison  &  Whitlock,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

On  the  7th  of  March,  1867,  an  act  was  passed  by  the  Gen- 
eral Assembly  of  this  State,  entitled  "An  act  to  incorporate 
the  Institution  of  Protestant  Deaconesses,  and  to  provide  for 
the  management  and  control  of  an  hospital  in  Chicago. "  Pri- 
vate Laws  1867,  Vol.  2,  p.  81.  The  question,  which  is  pre- 
sented by  demurrer  to  pleas  setting  up  the  charter,  is,  whether 
the  institution  has  the  right,  under  said  charter,  to  exercise 
the  privileges  and  franchises  granted  by  it,  in  the  county  of 
Morgan,  in  this  State,  and  to  establish  and  maintain  an 
orphan  asylum  in  the  city  of  Jacksonville,  in  said  county. 

The  substance  of  the  more  material  provisions  of  the  char- 
ter bearing  upon  the  question,  is  as  follows: 

"Section  2.  That  the  objects  of  this  association  shall  be, 
the  relief  of  the  sick  and  insane,  the  care  of  orphans,  the 
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education  of  youth,  and  the  exercise  of  mercy  to  the  unfortu- 
nate and  destitute  ;  and  that  the  property  of  the  said  associa- 
tion, occupied  for  these  purposes,  and  the  income  used  in 
their  support,  shall  be  exempted  from  taxation,  nor  shall  the 
grounds  of  said  association  be  subject  or  liable  to  have  any 
public  road,  street,  lane  or  alley  laid  out  or  opened  therein, 
so  long  as  they  shall  be  used  and  employed  for  the  charitable 
purposes  aforesaid." 

The  3d  section  provides  for  a  board  of  managers  for  the 
management  of  the  association,  giving  them  power  to  estab- 
lish and  manage  any  hospital,  orphan  house,  insane  asylum  or 
school,  necessary  and  proper  for  carrying  out  the  general  ob- 
jects of  the  act,  and  erect  necessary  buildings  for  the  recep- 
tion and  proper  care  of  the  patients,  orphans  and  pupils. 

The  6th  section  recites:  "And  whereas,  the  Rev.  W.  A.  Pas- 
servant,  by  the  aid  of  sundry  charitable  persons,  has  established 
a  hospital  in  the  city  of  Chicago,  Illinois,  known  at  present 
as  the  'Deaconess  Hospital/  (but  which  may  be  changed,  and 
said  hospital  designated  as  the  board  of  visitors  hereinafter 
named  shall  determine,)  in  order  that  the  suffering  and  the  sick 
may  be  cared  for  and  relieved  in  a  becoming  Christian  manner, 
without  distinction  of  creed,  country  or  color,  and  has  placed 
the  same  under  the  immediate  supervision  and  control  of  the 
aforementioned  '  Institution  of  Protestant  Deaconesses/  The 
said  Rev.  "W.  A.  Passervant  is  hereby  authorized  and  empow- 
ered to  assign,  convey  and  transfer  to  the  aforesaid  corpora- 
tion, all  property,  real,  personal  and  mixed,  which  is  now  or 
may  hereafter  be  held  by  him  in  trust  for  the  purposes  of  said 
hospital,  subject  to  the  same  trusts  and  conditions  upon  which 
he  may  hold  the  same  -"  and  the  same  authority  and  power 
are  given  to  any  other  person  or  persons  so  holding,  or  who 
may  so  hold  any  property. 

By  the  7th  section,  a  board  of  visitors  to  the  said  hospital 
is  appointed  and  their  duties  prescribed. 

The  8th  section  provides  for  annual  reports  to  the  board 
of  visitors. 
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The  9th  section  declares  the  terms  and  conditions  on  which 
persons  may  become  patrons,  and  have  the  right  to  nominate 
and  send  patients  to  the  institution. 

The  10th  section  provides  that  "the  funds  and  property  of 
said  hospital  shall  never  be  removed  from  Chicago." 

Section  11  provides  that  the  property  and  effects  of  said 
hospital,  in  the  event  of  said  Board  of  Protestant  Deacon- 
esses becoming  extinct,  or  failing  to  take  charge  of  said  hos- 
pital, shall  become  the  property  of  the  board  of  visitors,  in 
trust  for  the  purposes  of  the  act. 

Section  12  provides  against  discrimination  in  the  reception 
and  care  of  patients. 

Section  13  declares  that,  "  In  the  event  of  a  failure  at  any 
time  on  the  part  of  said  Institution  of  Protestant  Deacon- 
esses to  provide  for  the  care  of  the  sick  in  said  hospital,  said 
board  of  visitors  may  make  proper  provision  for  such  care." 

The  recitals  in  the  sixth  section  show  the  circumstances 
under  which  this  law  was  enacted.  A  hospital  had  been 
already  established  in  Chicago  by  individual  contributions, 
and  property  and  funds  had  been  already  given.  This  hos- 
pital, its  property  and  funds,  were  to  be  placed  under  the  con- 
trol of  this  new  corporation,  and  the  property  and  funds  of 
the  hospital  were  never  to  be  removed  from  Chicago.  The 
management  of  this  hospital  in  Chicago  by  the  corporation 
created,  was  the  main  object  of  the  act.  The  sixth  and  all  the 
remaining  sections  of  the  act — the  whole  number  of  the  sec- 
tions of  the  act  being  thirteen — relate  exclusively  to  this  hos- 
pital. It  is  only  the  second  and  third  sections  that  contemplate 
any  other  object,  and  that  in  the  most  general  manner.  Pull 
effect  can  be  given  to  every  grant  of  power  in  the  charter, 
without  requiring  the  corporation  to  go  out  of  Chicago. 
There  is  no  authority  or  permission  given  to  go  elsewhere. 
The  constitution  of  the  State,  at  the  time  the  act  was  passed, 
provided  that  "no  private  or  local  law,  which  may  be  passed 
by  the  General  Assembly,  shall  embrace  more  than  one  sub- 
ject, and  that  shall  be  expressed  in  the  title."     Should  the 
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act  be  held  to  grant  the  power  to  establish  and  maintain  an 
orphan  house,  an  insane  asylum,  or  a  school  for  the  education 
of  youth,  in  Jacksonville,  or  in  any  other  place  in  the  State, 
outside  of  Chicago,  it  would  seem  to  be  liable  to  the  consti- 
tutional objection,  that  it  embraces  more  than  one  subject, 
and  that  not  expressed  in  the  title.  The  purpose  of  the  con- 
stitutional provision  was,  that  such  a  private  or  local  act 
should  not  only  embrace  but  one  subject,  but  that  the  title 
of  the  act  should  afford  some  information  of  the  subject  of 
it.  The  information  which  would  naturally  be  conveyed  by 
the  title  of  this  act  would  be,  that  the  subject  was  one  local 
to  Chicago,  and  that  the  operation  of  the  enactment  would 
be  confined  within  the  corporate  limits  of  that  city.  There 
might  have  been  a  willingness,  so  far  as  respected  Chicago, 
to  grant  to  this  corporation  the  exemption  from  taxation,  and 
the  extraordinary  privilege  of  holding  its  property  not  sub- 
ject to  the  right  in  the  public  of  condemnation  for  roads  or 
streets,  as  given  by  the  second  section,  when  the  idea  would 
not  have  been  entertained  for  a  moment  to  extend  such  ex- 
emption and  such  privilege  into  all  the  102  counties  in  the 
State,  in  which  this  corporation  might  choose  to  establish  a 
charitable  institution. 

If  the  construction  which  the  appellee  would  put  upon  this 
charter,  that  it  empowers  the  corporation  to  establish  and 
maintain  orphan  houses,  insane  asylums,  and  schools  for  the 
education  of  youth,  at  any  place  within  the  State,  be  the  true 
one,  then  the  title,  as  indicative  of  the  subject  of  the  act, 
would  have  been  deceptive,  and,  as  we  would  view  it,  would 
be  in  fraud  of  the  constitutional  provision. 

Appellee  concedes  the  rule  to  be,  that  courts  will  construe 
grants  from  the  State  strictly ;  and,  see  Mills  et  al.  v.  The 
County  of  St.  Clair  et  al.  2  Gilm.  198. 

Upon  the  whole  case,  taking  and  considering  all  the  sec- 
tions of  the  act  together,  having  regard  to  its  title,  the  con- 
stitutional provision  referred  to,  and  the  principle  of  strict 
construction  to  be  applied,  we  are  of  opinion  that  this  corpor- 
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ation  is,  by  its  charter,  restricted,  as  to  place,  to  Chicago  ; 
that  the  general  language  employed  in  the  third  section  of 
the  act,  giving  power  to  establish,  control,  govern  and  man- 
age any  hospital,  orphan  house,  insane  asylum,  or  school,  is 
to  be  taken  subject  to  the  implied  limitation  that  such  insti- 
tution is  located  at  Chicago. 

The  corporation,  then,  being  located  at  Chicago,  it  follows 
that  it  has  no  right  to  maintain,  as  a  corporation,  an  orphan 
asylum  at  Jacksonville,  and  that  the  exercise  of  the  rights 
and  franchises  of  a  corporation  at  Jacksonville  is  an  usurpa- 
tion.    The  People  v.  Trustees  of  Geneva  College,  5  Wend.  211. 

The  demurrers  to  the  pleas  should  have  been  sustained, 
instead  of  being  overruled. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Joseph  Talkington 

V. 

Andrew  J.  Turner. 

1.  Contested  election — constables.  Under  the  law  of  1872,  the  county- 
court  is  empowered  to  hear  and  determine  contests  of  the  elections  of 
constables,  and  any  elector  of  the  township  or  precinct  may  make  the 
contest. 

2.  Such  contests  are  placed  upon  the  same  footing  as  cases  in  chan* 
eery,  and  the  contestant  may  place  his  contest  upon  any  ground  he  chooses, 
and  the  opposite  party  may  interpose,  by  answer,  any  matters  which  show 
that  the  contestant  is  not  equitably  entitled  to  the  relief  he  seeks. 

3.  Where  the  election  of  a  constable  is  contested  on  the  ground  of  a 
mistake  in  counting  the  votes,  it  is  not  material  whether  the  cause  of  the 
mistake  is  alleged  as  proved  or  not.  The  question  to  be  determined  is, 
was  there  a  mistake  in  counting  the  votes,  and  if  so,  to  what  extent.  The 
cause  of  the  mistake  is  unimportant. 

4.  Election — where  a  party  is  voted  for  by  Ms  surname  alone.  Where 
one  Joseph  Talkington  was  a  candidate  for  constable,  it  was  held  that 
ballots  cast  for  "Talkington"  for  that  office,  should  be  counted  for  Joseph. 
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Appeal  from  the  County  Court  of  Morgan  county;  the  Hon. 
Edward  P.  Kirby,  Judge,  presiding. 

Messrs.  Epler,  Callon  &  DeLeuw,  for  the  appellant. 

Mr.  Wm.  H.  Barnes,  and  Mr.  Geo.  W.  Smith,  for  the  ap- 
pellee. 

Mr.   Justice  Scholfieed    delivered   the   opinion   of  the 

Court : 

This  was  a  proceeding  to  contest  an  election  for  the  office 
of  constable  in  Waverly  precinct,  in  Morgan  county,  com- 
menced by  petition  filed  in  the  county  court  of  that  county. 

We  are  inclined  to  hold  that  the  several  objections  urged 
against  the  petition,  in  the  court  below,  were  properly  over- 
ruled, and  that  the  court  did  not  err  in  rejecting  the  evidence 
offered  by  the  appellant. 

By  section  98  of  the  act  in  regard  to  elections,  etc.,  in 
force  July  1st,  1872,  the  county  court  is  empowered  to  hear 
and  determine  contests  of  this  kind  ;  and,  by  section  112,  any 
elector  of  the  township  or  precinct  is  authorized  to  make  the 
contest. 

Sections  113,  114,  115  and  116  of  the  act  are  as  follows: 

"  Sec.  113.  The  person  desiring  to  contest  such  election 
shall,  within  30  days  after  the  person  whose  election  is  con- 
tested is  declared  elected,  file  with  the  clerk  of  the  proper 
court  a  statement,  in  writing,  setting  forth  the  points  on 
which  he  will  contest  the  election,  which  statement  shall  be 
verified  by  affidavit  in  the  same  manner  as  bills  in  chancery 
may  be  verified. 

"Sec.  114.  Upon  the  filing  of  such  statement,  summons 
shall  issue  against  the  person  whose  office  is  contested,  and 
he  may  be  served  with  process  or  notified  to  appear,  in  the 
same  manner  as  is  provided  in  cases  in  chancery. 

'-  Sec.  115.  Evidence  may  be  taken  in  the  same  manner 
and  upon  like  notice  as  in  cases  in  chancery. 
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"Sec.  116.  The  case  shall  be  tried  in  like  manner  as 
cases  in  chancery." 

The  purpose  would  seem  to  be  to  place  the  contest  on  the 
same  footing  as  a  case  in  chancery,  and,  in  this  view,  the  con- 
testant may,  clearly,  place  his  contest  upon  any  ground  he 
chooses,  and  the  opposite  party  may  interpose,  by  answer,  any 
matters  which  show  that  the  contestant  is  not  equitably  en- 
titled to  the  relief  he  seeks. 

A  mistake  may  exist  in  the  count  of  the  ballots,  when  all 
other  steps  in  the  election  have  been  regular  and  accurate, 
and  in  such  a  case  it  would  be  strange,  indeed,  if  the  contest- 
ant might  not  contest  for  this  cause  alone. 

The  objection  urged,  that  the  cause  of  the  mistake  is  not 
alleged  as  proved,  is  immaterial.  The  question  is,  was  there 
a  mistake  in  counting  the  votes,  and  if  so,  to  what  extent? 
The  cause  of  the  mistake  is  unimportant. 

This  case  must,  however,  be  reversed  on  the  facts  as  found 
by  the  court  below. 

The  record  shows  that,  after  examining  and  counting  the 
ballots,  the  court  found  the  facts  to  be  as  follows : 

"Under  the  printed  heading  'For  Constable/  there  were 
cast:  163  ballots  'A.  J.  Turner/  7  ballots  'A.  Turner/  1  bal- 
lot A.  J.  Turn/  1  ballot  'J.  A.  Turner/  1  ballot  'A.Turney/ 
4  ballots  'Andrew  Turner/  5  ballots  /Andy  Turner/  All  of 
which  said  ballots  were  counted  and  found  to  amount  to  184, 
and  allowed  by  the  court  as  cast  for  the  petitioner,  Andrew 
J.  Turner." 

Besides  this,  there  was,  under  the  same  printed  heading, 
"For  Constable,"  1  ballot  for  "Turner,"  and  1  ballot  "A.  J. 
Turner,"  which  were  rejected,  and  not  counted. 

There  was,  under  the  same  printed  heading,  "For  Con- 
stable," also  cast:  65  ballots  "Joseph  Talkington,"  39  ballots 
"J.  Talkington,"  37  ballots  "Jo.  Talkington,"  17  ballots 
"Jos.  Talkington,"  5  ballots  "Joseph  Talketon,"  3  ballots 
"Jo.  Talkerton ,"  2  ballots  "Jo.  Talketon,"  2  ballots  "Jo.  Talk- 
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iton,"  2  ballots  '/Joseph  Talking,"  2  ballots  "Joseph  Talca- 
ton,"  1  ballot  "Joseph  Talken,"  1  ballot  "Joseph  Talkinton," 
1  ballot  "Jos.  Talkenton,"  1  ballot  "J.  Talkton,"  1  bal- 
lot "Joseph  Talkton,"  1  ballot  "Jos.  Takerton,"  1  bal- 
lot "Jo.  Talkton,"  1  ballot  "Josephas  Talkington,"  1  ballot 
"J.  Talkenton,"  ]  ballot  "Joshge  Talkington,"  1  ballot  "Jo- 
seph Talkin,"  1  ballot  "Jo.  Talketon,"  1  ballot  "J.  Talken," 
1   ballot  "Jo.  Talktom." 

All  of  which  said  ballots  were  counted,  and  found  to 
amount  to  178,  and  allowed  by  the  court  as  cast  for  the  de- 
fendant, Joseph  Talkington. 

And  there  was  also  cast,  under  the  said  printed  heading, 
"For  Constable:"  2  ballots  '"Talkington,"  1  ballot  " Joseph 
Tollaton,"  1  ballot  Geo.  Talkaton,"  1  ballot  "George  Talka- 
ton,"  1  ballot  "J.  Tackton,"  1  ballot  "John  Talkington," 
which  were  rejected,  and  not  counted. 

From  these  figures  the  court  found  that  the  contestant  was 
elected,  and  decreed  that  he  have  the  office. 

It  will  be  seen,  by  adding  the  several  numbers  of  ballots 
cast,  under  the  different  names,  together,  that  the  whole  num- 
ber cast  for  the  contestant  was  only  182,  instead  of  184,  as 
found  by  the  court;  while  the  whole  number  cast  for  the 
appellant  was  188,  instead  of  178,  as  found  by  the  court.  If 
we  shall,  therefore,  add  to  the  whole  number  of  votes,  as  thus 
ascertained,  cast  for  the  contestant,  the  two  votes  rejected  by 
the  court,  it  will  still  leave  the  appellant  a  majority  of  four. 
In  our  opinion,  the  two  votes  cast  for  "Talkington"  were 
improperly  rejected,  and  should  also  have  been  counted  for 
the  contestant,  thus  increasing  his  majority  by  that  number. 
It  may  be  that  the  figures  furnished  us  are  erroneous.  If  so, 
the  fault  is  in  the  record.  We  can  not  go  outside  of  it  and 
presume  the  existence  of  other  and  different  facts.  The  fig- 
ures given  are  literally  transcribed  as  they  appear  both  in 
the  abstract  and  record. 

The  decree  of  the  court  below  is  reversed  and  the  cause 


remanded. 


Decree  reversed. 
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Joseph  Lovenguth 

v. 

City  of  Bloomhstgton. 

1.  Negligence  —  degree  of  care  to  be  exercised  by  plaintiff.  Where  a 
party  knows  that  a  sidewalk  is  defective,  or  dangerous,  and  there  is  an- 
other sidewalk  over  which  he  can  pass,  which  is  in  good  repair,  and  safe, 
if  he  chooses  to  pass  over  the  dangerous  one,  he  should  do  so  in  a  care- 
ful and  guarded  manner,  and  if  he  fails  to  do  so,  but  passes  over  it  in  a 
hasty  and  reckless  manner,  and,  in  so  doing,  is  injured,  a  jury  may  very 
reasonably  conclude  that  he  is  himself  responsible  for  the  irijury. 

2.  Same — a  party  has  no  right  to  recover  who  knowingly  exposes  himself 
to  danger,  which  he  could  avoid.  An  instruction  to  the  effect  that  the 
plaintiff  was  not  bound  to  travel  on  another  sidewalk  than  the  one  on 
which  he  received  the  injury  complained  of,  even  though  he  knew  that 
the  one  on  which  he  was  injured  was  out  of  repair,  was  properly  refused. 
A  party  has  no  right  to  knowingly  expose  himself  to  danger,  and  then 
recover  damages  for  an  injury  which  he  might  have  avoided  by  the  use 
of  reasonable  precaution. 

3.  Error  will  not  always  reverse.  A  judgment  will  not  be  reversed  on 
account  of  an  instruction  given  which  is  not  applicable  to  the  case,  where 
it  appears  it  could  do  no  harm,  and  the  party  objecting  to  it  has  not  been 
prejudiced  by  it. 

Writ  of  Error  to  the  Circuit  Court  of  McLean  county; 
the  Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

Mr.  E.  M.  Prince,  and  Mr.  O.  T.  Reeves,  for  the  plaintiff 
in  error.  4 

Mr.  Ira  J.  Bloomfield,  for  the  defendant  in  error. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action,  brought  in  the  circuit  court  of  McLean 
county,  by  Joseph  Lovenguth,  against  the  city  of  Blooming- 
ton,  to  recover  damages  for  an  injury  received  by  a  minor 
son,  Emil,  in  passing  over  a  sidewalk  in  the  city. 

The  cause  was  tried  before  a  jury,  and  a  verdict  returned 
in  favor  of  the  city.  A  motion  was  made  for  a  new  trial, 
and  overruled,  and  judgment  rendered  upon  the  verdict. 
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It  is  insisted  that  the  court  erred  in  overruling  plaintiff's 
motion  for  a  new  trial,  in  giving  instructions  for  defendant 
and  in  refusing  to  give  instructions  one,  two  and  three  for  the 
plaintiff. 

It  appears,  from  the  record,  that  Emil  Lovenguth,  at  the 
time  of  the  accident,  was  eighteen  years  of  age.  He  was 
working  in  the  shops  of  the  Chicago  and  Alton  Railroad 
Company,  and,  in  passing  from  the  shop  to  his  boarding 
place,  over  a  defective  sidewalk,  he  stepped  upon  a  loose 
board,  fell  and  fractured  a  bone  of  his  ankle.  He  was  well 
acquainted  with  the  sidewalk,  and  knew  it  was  in  a  bad  and 
unsafe  condition.  Had  he  so  desired,  he  could  have  gone 
over  another  sidewalk  to  his  boarding  place,  which  was  en- 
tirely safe  and  secure,  and  the  distance  no  greater. 

On  the  trial,  the  defendant  called  one  Kern  as  a  witness, 
and  he  testified,  after  the  accident,  he  went  to  see  Emil;  "he 
said,  when  he  was  hurt,  he  was  going  in  a  hurry — :was  walk- 
ing fast."  Also,  one  Steere,  who  testified  that  he  "went 
with  Mr.  Kern  to  see  Emil,  in  the  spring  of  1872.  Kern 
asked  him  if  he  was  on  the  run.  He  said  he  didn't  know 
exactly.  And  I  asked  him  if  it  wasn't  a  hop  and  a  skip; 
and  he  said  yes.  He  said  the  accident  happened  by  his 
attempting  to  step,  jump  or  skip  across  a  place  where  some 
planks  were  out,  and  caught  his  foot  upon  the  edge  of  a 
board,  and,  it  not  being  nailed  fast,  tipped  and  slipped  back." 

Upon  the  evidence  submitted,  it  was  a  question  for  the 
jury  to  determine  whether  the  accident  occurred  from  the  neg- 
ligence and  want  of  proper  care  on  the  part  of  the  plaintiff's 
son,  or  from  the  neglect  of  the  city  to  keep  in  repair  a  side- 
walk. 

The  jury  have  found,  by  their  verdict,  that  the  injury 
received  grew  out  of  the  negligence  and  want  of  proper 
care  of  the  injured  party.  It  was  a  question  of  fact  purely 
for  their  consideration,  and  we  would  not  disturb  the  finding, 
unless  the  preponderance  of  the  evidence  was  clearly  the 
other  way,  and  we  are  not  prepared  to  say  such  is  the  case. 
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It  appears  this  injured  party  was  familiar  with  this  side- 
walk and  its  defects.  He  knew  it  was  dangerous.  Another 
sidewalk,  in  good  repair  and  safe,  was  provided  by  the  citv, 
and  if  he  chose  to  pass  over  the  dangerous  walk,  he  should 
have  done  so  in  a  careful  and  guarded  manner;  but  this,  it 
appears,  he  did  not  do,  but  in  a  hasty,  reckless  manner,  went 
jumping  from  one  board  to  another,  until  he  fell,  and  re- 
ceived the  injury.  The  jury  could  very  reasonably  conclude 
that  he  was  responsible  for  the  misfortune  that  overtook 
him. 

We  perceive  no  error  in  the  instructions  given  on  behalf 
of  the  defendant.  No  special  objection  is  taken  to  them, 
except  the  fourth  and  seventh.  It  is  claimed  that  the  fourth 
had  no  application  to  the  case.  We  are  not  prepared  to  say 
that  appellant  is  not  correct  in  this  position.  We  are  some- 
what at  a  loss  to  see  what  the  instruction  had  to  do  with  the 
case;  but,  conceding  this  to  be  true,  the  instruction  could  do 
no  harm,  and,  as  we  can  see  no  way  in  which  appellant  has 
been  prejudiced  by  it,  we  can  not,  on  that  ground,  reverse. 
As  to  the  seventh,  we  do  not  consider  it  liable  to  mislead.  It 
contains  a  proposition  of  law  upon  which  there  can  be  no 
dispute,  the  substance  of  which  is,  a  party  is  bound  to  use 
care  in  proportion  to  the  dangerous  character  of  the  place. 

In  regard  to  plaintiff's  refused  instructions,  the  first  re- 
fused had  been  substantially  given  by  the  court  in  plaintiff's 
fourth,  and  it  was  unnecessary  to  repeat  it  to  the  jury. 

The  second  refused  instruction  is  as  follows : 

"The  court  instructs  the  jury  that  if  they  believe,  from 
the  evidence,  that  Allin  street  was  the  nearest  route  from 
the  shop  where  plaintiff's  son  worked,  to  his  boarding  house, 
then  the  plaintiff's  son  was  not  bound  to  travel  another  route, 
even  though  he  knew  that  the  sidewalk  on  Allin  street  was 
out  of  repair." 

Had  the  court  given  this  instruction  as  it  was  prepared,  it 
would  have  been,  in  effect,  telling  the  jury  the  plaintiff's  son 
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might  properly  pass  over  the  sidewalk,  however  dangerous  it 
might  be,  with  full  knowledge,  on  his  part,  of  its  dangerous 
character.  This  is  not  the  law.  Centralia  v.  Krouse,  64  111. 
19. 

A  party  has  no  right  to  knowingly  expose  himself  to  dan- 
ger, and  then  recover  damages  for  an  injury  which  he  might 
have  avoided  by  the  use  of  reasonable  precaution. 

The  third  refused  instruction  is  as  follows : 

"The  court  instructs  the  jury  that  they  may  give  damages 
for  the  loss  of  service  sustained  by  plaintiff,  not  only  before 
action  brought,  but  afterwards,  down  to  the  time  when,  as 
appears  in  evidence,  the  disability  may  be  expected  to  cease, 
but  not  exceeding  the  time  when  plaintiff's  son  becomes 
twenty-one  years  of  age." 

The  jury  found  that  plaintiff  was  not  entitled  to  recover  at 
all,  and  hence  the  refusal  of  the  court  to  give  this  instruc- 
tion has  in  nowise  injured  plaintiff's  case.  Aside  from  this, 
however,  there  is  no  evidence  on  which  to  base  the  instruc- 
tion. It  does  not  appear,  from  the  evidence,  at  what  time  a 
cure  will  be  effected. 

Perceiving  no  substantial  error  in  the  record,  the  judg- 
ment will  be  affirmed. 

Judgment  affirmed. 


John  Meidel 


Maria  Anthis. 

1.  Intoxicating  liquors— act  of  January  13,  1872,  in  relation  to  sale 
of,  to  be  strictly  construed.  The  statute  in  relation  to  the  sale  of  intoxica- 
ting liquors,  being  highly  penal  in  its  character,  and  introducing  reme- 
dies unknown  to  the  common  law,  in  which  the  person  prosecuting  has 
decided  advantages  over  the  party  defending,  should  receive  a  strict  con. 
struction. 

16— 71st  III. 
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2.  Same— rule  of  damages  in  suit  by  the  wife  for  injury  occasioned  by 
intoxication  of  husband.  The  statute  only  contemplates  irijury  sustained 
b}r  the  wife  in  person,  property  or  means  of  support,  by  reason  of  the  in- 
toxication of  her  husband,  and  mental  pain  suffered  by  her  is  not  an  ele- 
ment of  damages  to  be  considered. 

3.  Exemplaky  damages — can  not  be  awarded  unless  actual  damages  are 
proved  and  found.  In  an  action  by  a  wife  for  injury  sustained  by  reason 
of  the  sale  of  intoxicating  liquor  to  her  husband,  she  is  not  entitled  to 
recover  exemplary  damages  unless  actual  damage  is  proved  and  found. 

4.  Same — can  not  be  awarded  as  punishment.  Whilst  it  is  true  that  the 
statute  allows  exemplary  damages  to  be  awarded  to  the  wife  in  a  suit  for 
injury  occasioned  by  the  sale  of  intoxicating  liquor  to  the  husband,  such 
damages  can  only  be  by  way  of  example,  or  as  a  warning  to  deter  the  de- 
fendant and  others  from  similar  transactions,  and  not  by  way  of  punish, 
ment,  and  aggravating  circumstances  must  be  shown. 

5.  Means  op  support — interpretation  as  used  in  the  statute.  The  means 
of  support  referred  to  in  the  statute  embraces  all  those  resources  from 
which  the  necessaries  and  comforts  of  life  are  or  may  be  supplied,  such 
as  lands,  goods,  salaries,  wages  or  other  sources  of  income. 

6.  Where  the  proceeds  of  a  man's  labor  in  cultivating  land  are  the 
only  means  of  support  of  his  wife,  any  injuiy  by  which  his  capacity  to 
cultivate  land  is  sensibly  diminished,  is  an  injury  to  the  means  of  sup- 
port of  the  wife,  and  if  such  injury  is  occasioned  by  the  sale  of.  intoxi- 
cating liquor  to  the  husband,  the  seller  will  be  liable  to  the  wife  for  such 
injury  to  her  means  of  support. 

7.  But  it  is  necessary  to  prove  that  the  injury  to  the  husband  did  in- 
capacitate him  from  contributing  as  usual  to  the  support  of  the  wife. 

Appeal  from  the  Circuit  Court  of  Madison  county;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

Mr.  Charles  P.  Wise,  for  the  appellant. 
Mr.  G.  M.  Cole,  for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the 
Court : 

This  was  an  action  before  a  justice  of  the  peace  of  Madi- 
son county,  under  the  fifth  section  of  the  act  of  January  13, 
1872,  entitled  "An  act  to  provide  against  the  evils  resulting 
from  the  sale  of  intoxicating  liquors  in  this  State,"  in  force 
July  1,  1872. 
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We  had  occasion,  at  the  last  September  term  of  this  court, 
to  examine  and  construe  this  section  in  the  case  of  Freese  v. 
T?*ipp,  70  111.  496,  which  was  a  case  like  this,  except  that 
defendant  had  a  license  to  sell  intoxicating  liquors,  from  the 
proper  authorities.  That  fact,  however,  did  not  enter  into 
the  judgment  of  the  court. 

It  was  held  in  that  case  that  the  statute,  being  highly  penal 
in  its  character,  and  introducing  remedies  unknown  to  the 
common  law,  in  which  the  person  prosecuting  had  decided 
advantages  over  the  party  defending,  should  'receive  a  strict 
construction.  It  was  held  there  that  anguish  or  mental 
pain  of  the  wife  was  not  an  element  of  damage  to  be  consid- 
ered. The  statute  contemplates  only  injury  in  person  or 
property  or  means  of  support.  It  was  also  held,  the  jury 
could  not  give  exemplary  damages,  unless  actual  damages 
were  proved  and  found. 

In  support  of  this,  Schneider  v.  Hosier,  21  Ohio  St.  K,.  98, 
was  cited.  It  was  also  held,  that  exemplary  damages  could 
not  be  awarded  as  punishment,  for  the  reason  the  statute 
itself  provides  the  public  shall  avail  of  its  punitive  provi- 
sions by  indictment,  §§  6,  8 ;  that  putting  money  in  the 
pocket  of  the  plaintiff  would  be  no  satisfaction  to  the  public 
for  violation  of  a  penal  statute. 

Appellee  in  this  case  insists  such  damages  can  be  awarded; 
that  the  statute  allows  exemplary  damages.  This  is  true,  but 
not  damages  by  way  of  punishment,  but  exemplary  damages 
such  as  will  operate  as  an  example,  or  a  warning  to  deter  the 
party  or  others  from  similar  transactions,  and  aggravating 
circumstances  must  be  shown. 

Appellee  says  such  damages  are  allowed  in  actions  of  fori 
at  common  law.  Granted,  but  this  is  not  an  action  of  tort  at 
common  law,  and  the  idea  of  the  statute  does  not  seem  to  be, 
as  it  has  provided  a  punishment  for  the  public  wrong,  that  a 
complaining  party  in  a  civil  suit  should  pocket  money  by  way 
of  punishment  for  the  offender.  This  right  to  claim  exem- 
plary damages  is  coupled,  in  the  statute,  with  the  person  or 
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persons  owning,  renting,  leasing  or  permitting  the  occupation 
of  any  building  or  premises,  and  having  knowledge  that  in- 
toxicating liquors  are  to  be  sold  therein,  or  who,  having  leased 
the  same  for  other  purposes,  shall  knowingly  permit  therein 
the  sale  of  any  intoxicating  liquors  that  have  caused,  in  whole 
or  in  part,  the  intoxication  of  any  person,  shall  be  liable,  sev- 
erally or  jointly,  with  the  person  selling  or  giving  such  liquors, 
for  all  damages  sustained,  and  for  exemplary  damages. 

Exemplary  damages  are  here  for  the  first  time,  and  the 
only  time,  and  'in  this  connection,  spoken  of  or  alluded  to, 
and  it  would  seem,  in  order  to  allow  them,  the  owner  of  the 
premises  must  be  a  party  to  the  suit,  against  whom,  whether 
sued  jointly  or  severally  with  the  seller,  exemplary  damages 
may  be  given,  for  in  no  other  portion  of  the  statute  is  he 
made  subject  to  action  or  damages,  whilst  the  seller,  by  the 
sixth,  seventh  and  eighth  sections,  is  liable  to  fine,  and,  by 
indictment,  to  imprisonment. 

But  be  this  as  it  may,  actual  damages  must  be  proved,  as 
ground  for  exemplary  damages  against  the  seller.  The  rec- 
ord is  barren  of  any  evidence  on  this  point.  There  is  no 
proof  whatever  that  any  actual  damages  of  any  kind  have 
been  sustained  by  the  plaintiff.  It  is  not  sufficient  her  hus- 
band abused  her,  in  a  drunken  mood,  with  his  tongue,  or 
threatened  her.  There  must  be  actual  violence  to  the  person. 
Schneider  v.  Hosier,  supra  ;  Mufford  v.  CroweU,  21  Ohio  St.  191. 

No  damage  has  been  done  to  the  person. 

Has  there  been  any  damage  to  the  property  of  the  wife  ? 
The  record  shows  nothing  of  the  kind.  Has  there  been  any 
damage  proved,  to  her  means  of  support?  Have  they  been 
diminished  below  what  is  reasonable  and  proper  for  a  person 
in  her  position,  and  what  was  usual?  At  this  point  the  con- 
sideration of  defendant's  instructions  arises.  The  court  gave 
all  as  asked,  except  the  sixth  and  seventh,  which,  after  being 
modified,  were  given  by  the  court. 

The  sixth  is  as  follows:  "Although  the  jury  may  believe, 
from  the  evidence,  that  the  plaintiff  took  care  of  her  husband, 
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and  spent  her  time  in  nursing  and  taking  care  of  him,  yet 
she  can  not,  in  this  suit,  recover  for  her  time  so  spent,  and 
the  jury,  in  making  up  their  verdict,  will  entirely  disregard 
it,  and  as  to  this  they  must  find  for  the  defendant." 

The  modification  by  the  court  consisted  in_  adding  these 
words,  "unless  the  loss  of  time  thus  spent  injured  her  in 
property  or  means  of  support." 

The  objection  to  this  modification  is,  there  was  no  evidence 
on  which  to  base  it.  The  plaintiff  testified  she  relied  on  her 
husband  for  support — had  no  income  from  any  other  source 
— depended  wholly  upon  his  labor  for  support.  On  her  cross- 
examination,  she  testified  her  husband  leased  land,  and  the 
preceding  year  they  raised  between  three  and  four  thousand 
bushels  of  corn  alone.  He  took  good  care  of  his  family  when 
sober,  had  plenty  to  live  upon  and  there  was  plenty  around 
them — is  a  good  husband  and  father  to  his  family  when  sober. 
When  his  leg  was  broke,  his  family  were  supplied  as  usual. 

There  was  no  proof  that  one  dollar  was  expended  in  his 
care,  or  that  plaintiff's  property  was  in  any  respect  injured, 
or  that  her  means  of  support  were  diminished  in  any  degree 
by  the  act  of  defendant  in  selling  the  liquor  to  her  husband. 
The  same  objections  exi^t  to  the  modification  of  the  seventh 
instruction. 

This  statute  applies,  in  terms,  to  her  means  of  support,  and 
she  must  show  they  have  been  diminished  in  some  degree  and 
to  some  extent  to  enable  her  to  recover  damages.  This  is  not 
to  be  left  to  conjecture.  Into  that  vast  field  the  jury  is  not 
permitted  to  roam.  If  they  were,  no  man's  property  Avould 
be  worth  having. 

Whilst  we  are  not  disposed  to  give  the  statute  the  narrow 
construction  claimed  for  it  by  appellant,  we  must  give  it  such 
a  construction  as  its  words  will  bear,  taking  them  in  connec- 
tion with  the  object  and  purpose  of  the  act.  Appellant  con- 
tends the  words,  "means  of  support,"  imply  present  actual 
means,  not  a  future  prospect. 
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We  are  disposed  to  hold,  with  the  Supreme  Court  of  Ohio. 
in  Schneider  v.  Hosier,  supra,  as  to  the  interpretation  of  this 
phrase.  In  its  general  sense,  it  embraces  all  those  resources 
from  which  the  necessaries  and  comforts  of  life  are  or  may 
be  supplied,  s#uch  as  lands,  goods,  salaries,  wages  or  other 
sources  of  income.  In  a  limited  sense,  it  signifies  any  re- 
source from  which  the  wants  of  life  may  be  supplied. 

That  the  wages  or  proceeds  of  ordinary  labor  are  a  "means 
of  support,"  within  the  meaning  of  the  Ohio  statute,  of  which 
ours  is  substantially  a  copy,  was  decided  in  Duroy  v.  Blain 
etal.  11  Ohio  St.  331. 

Although  the  plaintiff's  husband  was  not  an  ordinary  la- 
borer, depending  on  wages  for  the  support  of  himself  and 
family,  still  the  proceeds  of  his  labor,  in  cultivating  a  field, 
were  the  only  means  of  support  of  plaintiff,  as  she  testifies. 
We  think,  then,  if  his  capacity  to  cultivate  land— and  that 
was  his  avocation — was  sensibly  diminished  by  the  act  of  the 
defendant,  she  was  injured  in  her  means  of  support,  and 
appellant  liable;  but  there  is  no  proof  whatever  of  this  dimi- 
nution of  capability,  or  that  her  husband  has,  in  any  manner, 
been  incapacitated  from  contributing,  as  usual,  to  the  support 
of  the  plaintiff,  and  it  may  be  a  question,  under  the  legisla- 
tion of  this  State,  whether  the  common  law  doctrine,  that  a 
husband  is  morally  and  legally  bound  to  supply  his  wife  with 
the  necessaries  and  comforts  of  life,  and  to  devote  his  labor 
and  its  proceeds  to  that  object,  has  not  been  abrogated,  or  at 
least  greatly  modified;  but  admit  the  rule  to  be  in  full  force, 
and  that  the  wife  has  a  correspondent  right  to  be  maintained 
and  supplied,  and,  to  that  end,  has  an  interest  in  all  her  hus- 
band's resources,  and,  therefore,  has  an  interest  in  his  labor 
and  its  proceeds,  when  such  are  necessary  to  her  support, 
and,  as  a  necessary  corollary  to  all  this,  she  has  an  interest 
in  his  capacity  to  labor,  the  record  fails  to  show  any  diminu- 
tion in  either  regard.  There  is  no  proof  in  this  record  that 
plaintiff  has  been  injured  in   her  person,  in  her  property  or 
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in  her  means  of  support,  and,  consequently,  was  not  entitled 
to  recover  damages. 

Instructions  six  and  seven  were  improperly  modified,  there 
being  no  sufficient  evidence  to  justify  the  modifications,,  no 
damage  of  any  kind  being  proved. 

The  plaintiff's  husband,  a  victim  to  this  vice  of  inordinate 
drinking,  though  not,  perhaps,  an  habitual  drunkard,  is 
proved  by  all  to  be  a  good  man,  industrious,  money-making 
and  kind  to  his  family,  when  sober.  The  improper  use  of 
stimulants  is  his  weakness,  which  can  be  effectually  remedied 
only  by  a  firm  resolve  to  taste  not,  touch  not,  and  persistently 
adhering  to  that  resolution.  His  reformation  can  never  be 
effected  by  penalties  against  him  who  sells  the  intoxicating 
drink.     It  must  come  in  another  and  more  efficacious  mode. 

Upon  the  question  of  exemplary  damages,  we  desire  to 
make  some  remarks,  omitted  in  the  case  of  Freese  v.  Tripp, 
supra. 

The  foundation  for  the  recovery  of  exemplary  damages 
rests  in  the  fact  of  actual  damages  having  been  sustained  to 
the  plaintiff's  person,  to  her  property  or  to  her  means  of  sup- 
port. These  go  to  the  compensation  of  the  wife  for  the 
injury  she  has  received,  and  for  this  the  seller  is  liable  abso- 
lutely. 

We  concede,  this  court  is  committed  to  the  doctrine,  that, 
in  certain  actions  of  tort,  at  the  common  law,  the  jury  can 
go  beyond  the  question  of  mere  compensation  for  the  injury, 
and  give  damages  by  way  of  punishment,  though  eminent 
law  writers  protest,  and  insist  that  this  was  not  a  principle 
of  the  ancient  and  genuine  common  law.  It  is  insisted,  bv 
that  law,  the  civil  remedy  for  a  wrong  done,  should  not  be 
punitive  to  the  wrong-doer  as  well  as  compensative  to  the 
sufferer.     3  Parsons  on  Cont.  170. 

Greenleaf,  in  his  treatise  on  Evidence,  in  most  emphatic 
language,  affirms,  that  the  position  that  damages  may  be 
given  by  way  of  punishment  has  not  the  countenance  of  any 
express  decision   upon  the  point,  though  it  has  the  support 
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of  several  obiter  dicta,  and  inquires,  if  this  be  a  rule  of  law, 
how  is  the  party  to  be  protected  from  a  double  punishment? 
2  Greenleaf  on  Evidence,  242,  in  an  elaborate  note. 

Although  this  court  is   committed   to   the  other  doctrine, 
still,  the  question  remains,  under  this   statute,  can  the  jury- 
give  exemplary  damages  by  way  of  punishment  of  the  offender? 
They  may  give  exemplary  damages.     We  understand  by  this, 
they  may,  in  a  proper  case,   give,  besides  actual  damages  to 
the  party  injured,  such  damages  as  may  operate  as  a  warning 
to  others — they  may  make   an   example  of  the  seller  by  the 
quantum  of  damages  they  shall  award  against  him.     We  can 
not  believe  it  was  the  design  of  the  legislature  to  give  to  the 
jury  in  such  an  action  the  power  to   punish  the  violator  of 
the  law  in  the  shape  of  damages,  which  go  to   the  party  in- 
jured, the  more  especially  as,  by   the  very   act   authorizing 
exemplary  damages,  the  seller,  as  punishment  for  his  wrong- 
doing, is  subject  to  fine  and  imprisonment  in  the  county  jail. 
Exemplary  damages  must  not  be  given  as  punishment — not 
as  vindictive   but   as  exemplary  damages.     This  is  a  penal 
statute,  and  to  the  words  used  in   it   the  proper  significance 
must  be  given.     It  was  enough,  to  comply  with  the  statute, 
for  the  court  to  tell  the  jury  that,  in  addition  to  actual  dam- 
ages, they  might  find  exemplary   damages.     If  it  be   asked 
what  are  the  proper  elements  of  such  damages,  we  would  say, 
in  a  case  like  this,  selling  or  giving  to  a  person  in  the  habit 
of  £ettin°:  intoxicated,  after  notice  from    his  wife  not   to  sell 
or  give  intoxicating  drinks   to    him,  or  where  a  husband,  in 
the  habit  of  getting  intoxicated,  is  heroically  endeavoring  to 
overcome  the  habit  by  total  abstinence,  and  this  is  known  to 
the  dram-seller,  or  suspected   by   him,  if  such  an  one  is  dis- 
suaded or  prevented  from  carrying  out  his  resolve  by  improper 
influences  on  the  part  of  the  dram-seller,  who  shall  tempt  him 
or  induce  him  to  take  a  glass,  no  matter  how  small  a  quan- 
tity it  may  contain,  such  a  man   would  be  a   proper  subject 
for  exemplary  damages:    in  the  first  case,  for  wilfully  disre- 
garding the  express  order  of  the  wife,  and  in   the  other,  for 
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alluring  one  back  to  a  habit  destructive  in  all  its  tendencies, 
and  productive  of  grievous  evils.  We  can  conceive  of  noth- 
ing more  base  and  more  execrable  than  this,  and  the  guilty 
party  would  be  a  proper  subject  for  exemplary  damages.  The 
intent  is  to  be  regarded,  and  some  aggravating  circumstances 
shown. 

We  can  not  believe  it  was  the  intention  of  the  act  to  give 
to  juries  in  such  an  action  the  power  to  punish  the  offending 
party  in  the  shape  of  damages  to  the  injured  party.  The 
wife's  damages  must  consist  in  injury  to  her  person,  to  her 
property,  or  to  her  means  of  support,  or  all  combined.  Pun- 
ishment of  the  wrong-doer  belongs  to  the  public,  and  is 
abundantly  provided  for  by  the  law.  In  this  view,  the  wrong- 
doer will  not  be  punished  twice  for  the  same  offense,  and  the 
evident  purposes  of  the  law  fully  answered.  We  can  not 
presume,  because  her  husband  accidentally  fractured  his  leg, 
she  was  deprived  thereby  of  her  means  of  support.  If  she 
was,  it  was  a  fact  susceptible  of  proof. 

For  the  reasons  given,  the  judgment  is  reversed  and  the 
cause  remanded. 

Judgment  reversed. 

Justices  Scott,  Sheldon  and  Craig,  dissenting : 

The  record  in  this  case  shows  it  was  in  evidence  that  the 
husband  was  a  farmer,  living  on  leased  land;  that  the  wife 
depended  entirely  upon  his  labor  for  support;  that  since  he 
had  commenced  "drinking  hard,"  he  did  not  attend  to  his 
business  one  half  of  the  time,  and  that  he  had  had  to  hire 
men  on  his  farm  when  his  time  was  worth  $50  a  month;  that 
he  almost  always  got  his  liquor  at  MeidePs;  that  in  the  even- 
ing, on  going  out  intoxicated  from  MeidePs  place  of  selling 
liquor,  he  fell  from  the  porch  and  broke  his  leg. 

In  view  of  such  evidence,  we  can  not  say  there  is  no  proof 
in  this  record  that  the  wife  was  injured  in  her  means  of  sup- 
port. We  must  hold  that  a  broken  leg  interferes  with  the 
ability  to  cultivate  land. 
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The  distinction  attempted  to  be  drawn,  in  the  opinion  of 
the  majority  of.  the  court,  between  punitive  damages  and 
exemplary  damages,  we  regard  as  but  verbal,  and  not  sub- 
stantial. We  had  supposed  them  to  be  but  convertible  terms — 
that  damages  by  way  of  punishment,  and  damages  by  way 
of  example,  were  one  and  the  same  thing. 


Edward  T.  White 

V. 

Alexander  Murtland. 

1.  Venue — when  application  for  change  of,  should  be  made.  The  state- 
ment in  a  petition  for  a  change  of  venue  that  the  defendant  did  not  know 
of  the  commencement  of  the  suit  in  time  to  have  made  the  application 
at  the  first  term  of  the  court,  when,  from  the  whole  record,  it  is  apparent 
that  the  reason  he  did  not  know  of  it  was,  that  he  had  absconded  from 
the  State  to  avoid  legal  process  in  relation  to  the  same  subject  matter  on 
which  the  suit  arose,  is  not  sufficient  to  obviate  the  necessity  of  his  show- 
ing that  the  cause  for  the  change  asked  for,  has  arisen  or  come  to  his 
knowledge  subsequently  to  that  term. 

2.  An  application  for  a  change  of  venue  at  the  second  term  of  court 
after  suit  was  brought,  which  commenced  on  the  5th  day  of  August,  was 
based  upon  the  prejudice  of  the  inhabitants  of  the  county,  and  stated  that 
the  defendant  did  not  know  that  such  prejudice  existed  to  the  extent  it 
did,  until  after  the  25th  of  July:  Held,  that  this  statement  implies  that 
defendant  knew,  previous  to  July  25th,  that  the  inhabitants  were  preju- 
diced against  him,  and  that  he' should  have  applied  to  the  judge  at  cham- 
bers, for  the  change,  so  as  to  save  trouble  and  expense  on  the  part  of  the 
plaintiff  in  preparing  for  trial. 

3.  Pleading — what  the  plea  of  not  guilty  in  an  action  for  seduction  puts 
in  issue.  The  plea  of  not  guilty  puts  in  issue,  both  the  fact  of  seduction, 
and  the  fact  that  the  person  seduced  was  the  servant  of  the  plaintiff. 

4.  Costs.  It  is  discretionary  with  the  court  to  certify  the  number  of 
witnesses  a  party  is  entitled  to  have  costs  taxed  for,  and  even  if  the  court 
should  abuse  its  discretion  in  this  respect,  it  would  be  no  ground  for  re- 
versing the  judgment  for  damages. 
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5.  Evidence — pecuniary  circumstances  of  parties.  In  an  action  by  a 
father  for  debauching  his  infant  daughter  aud  getting  her  with  child,  it 
is  competent  to  show  the  pecuniary  circumstances  and  position  in  society 
of  both  plaintiff  and  defendant. 

6.  But  this  is  not  for  the  purpose  of  ascertaining  what  amount  of  dam- 
ages  the  defendant  is  able  to  pay,  but  with  a  view  of  ascertaining  the 
extent  of  the  plaintiff's  injury,  perhaps  fixing  a  standard  of  exemplary 
damages. 

7.  Seduction — evidence  of  an  abortion  proper  in  an  action  for.  The 
father  has  a  right  to  bring  either  an  action  in  trespass,  or  case,  for  the  se- 
duction and  getting  with  child  his  infant  daughter,  and,  in  an  action  on 
the  case,  where  the  declaration,  in  addition  to  the  seduction  and  getting 
with  child,  charges  that  the  defendant  produced  or  attempted  to  produce 
an  abortion  on  the  plaintiff's  daughter  whom  he  had  so  got  with  child,  it 
is  competent  to  introduce  evidence  to  prove  such  fact. 

8.  If  the  action  were  in  trespass,  it  would  be  competent  for  the  plain- 
tiff to  charge  the  seduction  in  one  count,  and  the  abortion  in  another,  and 
if  they  were  both  charged  in  one  count,  without  averments  connecting  the 
abortion  with  the  original  trespass,  it  would  be  demurrable  for  duplicity ; 
but  if  the  defendant,  without  demurring,  took  issue,  he  could  not  exclude 
evidence  of  the  abortion. 

9.  Same — consent  of  infant  daughter  of  plaintiff.  The  infant  daughter 
of  a  plaintiff  is  incapable  of  consenting  to  carnal  intercourse,  and  she  is 
equally  incapable,  without  regard  to  the  criminal  law,  of  consenting  to  an 
abortion. 

10.  Same — general  character  for  chastity  of  the  party  seduced  is  involved 
in  a  suit  for.  The  general  character  of  the  daughter  for  chastity  is  in- 
volved in  the  issue,  where  the  father  sues  for  her  seduction  and  consequent 
pregnane}^  and  the  testimony  of  others  than  herself  may  be  introduced  to 
show  their  own  criminal  intercourse  with  her,  and  the  time  and  place; 
but,  notwithstanding  such  evidence,  if  the  jury  are  satisfied  from  the  whole 
evidence  that  the  defendant  is  the  father  of  the  child,  their  verdict  must 
be  for  the  plaintiff,  though,  perhaps,  for  diminished  damages. 

11.  But  evidence  of  particular  acts  of  immorality  or  indecorum,  as 
well  as  of  general  bad  character  of  the  party  seduced,  must  be  confined  to 
what  occurred  previously  to  the  defendant's  misconduct. 

12.  Same— father  may  maintain  suit  for  infant  daughter  though  she  does 
not  reside  at  home.  The  rule  that  required  actual  residence  of  the  daugh- 
ter with  her  father  at  the  time  of  seduction,  to  enable  him  to  maintain  a 
suit  therefor,  does  not  prevail  in  this  country.  It  is  only  necessary  to 
show  that  the  parent  has  the  legal  right,  at  the  time,  to  command  the  ser- 
vices of  the  daughter,  and  very  slight  evidence  of  loss  will  suffice. 
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13.  If  the  father,  by  a  valid  contract,  has  divested  himself  of  all  law- 
ful control  over  the  services  of  his  daughter,  he  can  not  maintain  an  action 
against  one  for  getting  her  with  child,  but  if  the  contract  is  such  that  the 
father  has  the  legal  right,  at  any  time,  to  control  or  command  her  services, 
then,  notwithstanding,  she  may  not  reside  in  his  famil}-,  and  he  does  uot 
exercise  the  right  of  control,  he  may  maintain  the  action. 

14.  Statute  op  frauds — verbal  contract  to  support  and  maintain  infant 
child  until  of  age  for  its  services.  If  the  father  of  an  infant  daughter 
makes  a  verbal  contract  with  another  to  support  and  maintain  her  until 
she  is  of  age,  in  consideration  of  her  services,  the  contract  is  valid,  and 
not  within  the  Statute  of  Frauds,  and  the  father  can  not  maintain  an 
action  for  the  debauching  and  getting  with  child  such  daughter. 

15.  Instructions — questions  of  law  should  not  be  left  to  the  jury.  Where 
it  appeared  that  there  was  a  verbal  contract  between  the  plaintiff  and 
another,  in  regard  to  the  services  of  the  plaintiff's  daughter,  the  question 
as  to  what  the  contract  was,  was  one  of  fact,  for  the  jury;  but  the  question 
as  to  what  the  legal  effect  of  it  was,  was  a  question  of  law,  and  it  was  error 
to  submit  both  these  questions  to  the  determination  of  the  jury  by  instruc- 
tion. 

16.  Mitigation  of  damages — offer  of  marriage  by  a  defendant  in  a  suit 
for  seduction,  not  competent  evidence.  An  offer  of  marriage  made  by  the 
defendant,  in  a  suit  by  the  father  of  an  infant  daughter,  for  debauching 
her  and  getting  her  with  child,  is  not  proper  to  be  considered  in  mitiga- 
tion of  damages. 

Writ  of  Error  to  the  Circuit  Court  of  McDonough  county  ; 
the  Hon.  Chauncey  L.  Higbee,  Judge,  presiding. 

This  was  an  action  on  the  case,  by  Murtland,  as  father, 
against  White,  the  plaintiff  in  error,  for  debauching,  getting 
with  child  Margaret  Ann  Murtland,  the  infant  daughter  of 
the  former,  and  causing  an  abortion,  whereby  she  became 
sick,  the  father  lost  her  services  and  was  put  to  trouble  and 
expense  in  caring  for  and  curing  her.  The  suit  was  com- 
menced by  capias  from  the  McDonough  circuit  court,  Febru- 
ary 2,  1872.  On  return  of  not  found,  an  attachment  in  aid 
was  sued  out  February  9,  1872,  and  levied  upon  lands  in 
which  defendant  had  a  reversionary  interest.  There  was  a 
term  of  the  court  in  March  of  that  year.  On  the  18th  of  that 
month  a  declaration  was  filed,  and  the  cause  continued  with 
an  alias  capias  to  the  next  term,  to  be  holden  August  5,  1872. 
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Notice  of  pendency  of  the  suit  was  duly  published  in  a  weekly 
newspaper  of  the  county,  the  first  insertion  being  the  17th  of 
May  and  the  last  on  the  7th  of  June,  1872.  July  26.  same  year, 
defendant's  attorney  gave  notice  in  writing  that  application 
would  be  made  at  the  August  term  for  a  change  of  venue. 
The  petition  was  not  then  filed,  and  not  in  fact  sworn  to  until 
the  30th  of  July.  After  stating  that  petitioner  could  not 
expect  a  fair  trial,  on  account  of  the  prejudice  of  the  inhab- 
itants of  said  county,  the  petition  states  "that  he  did  not 
know  that  prejudice  existed  against  him  among  the  inhabit- 
ants of  said  county  to  the  extent  it  does,  until  after  the  25th 
day  of  July,  1872." 

On  the  first  day  of  the  August  term,  motion  was  made  for 
change  of  venue,  on  that  petition,  which  was  overruled,  and 
exception  taken. 

August  6,  1872,  defendant  filed  the  plea  of  not  guilty,  also 
two  special  pleas  : 

1.  That,  at  the  time  when,  etc.,  the  plaintiff  was  not  enti- 
tled to  the  services  of  said  Margaret,  as  stated  in  the  decla- 
ration. 

2.  That,  at  the  time  when,  etc.,  said  Margaret  was  the  ser- 
vant of,  and  member  of  the  family  of  one  Jane  White,  who 
was  then  and  there  legally  entitled  to  her  whole  services. 

The  first  of  these  special  pleas  concluded  to  the  country, 
the  second  with  a  verification.  Plaintiff  demurred  specially 
that  each  amounted  to  the  general  issue.  The  court  sustained 
the  demurrer. 

Evidence  was  given  upon  the  trial  tending  to  show  that,  in 
September,  1868,  when  Margaret  was  under  12  years  of  age, 
the  plaintiff,  her  father,  made  a  verbal  agreement  with  Mrs. 
Jane  White,  the  mother  of  the  defendant,  and  who  was  a 
widow,  that  the  girl  might  live  with  Mrs.  White  until  she 
was  18  years  of  age,  providing  it  was  agreeable  to  all  parties, 
Mrs.  White  agreeing  to  send  her  to  school,  take  care  of  her, 
and,  at  the  end  of  that  time,  give  the  girl  a  cow,  a  bed,  and 
some  other  things.     There  was  no  contract  in  writing. 
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Evidence  was  also  given  tending  to  show  that,  in  Decem- 
ber, 1870,  while  Mrs.  White  was  absent,  at  a  neighbor's,  the 
defendant  took  the  girl,  by  force,  into  the  parlor,  and  there, 
by  holding  his  hand  over  her  mouth,  had  carnal  intercourse 
with  her;  that  such  intercourse  was  afterward  continued 
until  she  became  pregnant;  that,  in  the  spring  of  1871,  de- 
fendant employed  a  doctor  for  the  purpose,  who  produced  a 
miscarriage  on  her,  from  which  she  became  sick,  in  May, 
1871,  whereupon  both  Mrs.  White  and  defendant  absconded, 
and  plaintiff  afterward  took  her  home,  where  she  was  sick 
and  under  a  doctor's  care  for  a  long  time. 

For  the  plaintiff,  the  court  instructed  the  jury  as  follows  : 

"1.  If  the  jury  believe,  from  the  evidence  in  this  case, 
that  the  defendant,  within  five  years  prior  to  the  bringing  of 
this  suit,  seduced  and  had  sexual  intercourse  with  plaintiff's 
daughter,  Margaret  Ann  Murtland,  and  that  she  was  at 
that  time  a  minor,  under  18  years  of  age,  and  that,  from 
said  sexual  intercourse,  pregnancy  ensued,  and  that,  in  con- 
sequence thereof,  she  became  sick  and  unable  to  perform 
service,  and  that,  by  reason  thereof,  her  services  became  in 
any  degree  or  manner  lost  to  said  plaintiff,  and  that  the  plain- 
tiff in  no  manner  consented  to  such  seduction  and  sexual  inter- 
course, then  the  plaintiff  is  entitled  to  recover  in  this  case,  and 
the  jury  should  find  a  verdict  in  his  favor:  Provided,  the  jury 
further  find,  from  the  evidence,  that  plaintiff  had  not,  by  con- 
tract with  Mrs.  White,  parted  with  his  right  to  the  services  of 
his  daughter  at  the  time  the  injury  was  inflicted. 

"  2.  If  the  jury  believe,  from  the  evidence  in  the  case, 
that  the  defendant  seduced  Margaret  Ann  Murtland,  the 
daughter  of  plaintiff,  as  is  alleged  in  the  declaration  in  this 
case,  and  that  plaintiff  was  entitled  to  her  services  at  the 
time,  and  that,  by  reason  of  such  seduction,  the  plaintiff'  has 
been  deprived  of  the  service  of  his  said  daughter,  then  the 
plaintiff  is  entitled  to  recover  in  this  action  whatever  dam- 
ages he  has  sustained  by  such  loss  of  service,  and  also  such 
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further  damages  as  the  jury  shall  deem  proper  to  compensate 
the  plaintiff  for  the  disgrace  brought  upon  himself,  his  fam- 
ily, and  for  depriving  him  of  the  pure  and  chaste  society  of 
his  daughter,  and  for  leading  her  away  from  the  path  of  vir- 
tue, if  such  has  been  the  result  of  the  act  or  acts  of  defend- 
ant complained  of  in  this  suit. 

"  3.  If  the  jury  find  for  the  plaintiff,  they  can  take  into 
consideration  the  pecuniary  circumstances  of  the  plaintiff  and 
the  defendant,  and,  besides  the  loss  of  services,  and  the  dis- 
bursements for  medical  treatment,  they  can  give  such  addi- 
tional damages  for  wounded  feelings,  mental  sufferings,  and 
for  the  dishonor  and  disgrace  of  the  plaintiff  and  his  family, 
as  they  shall  deem,  from  the  evidence,  to  be  a  reasonable  and 
just  compensation  therefor,  not  exceeding  in  all  the  amount 
claimed  in  the  declaration,  and  in  fixing  the  amount  of  such 
damages,  the  jury  should  not,  even  in  mitigation  thereof,  take 
into  account  or  consider  any  o.ffer  or  proposition  of  said  de- 
fendant to  marry  said  Margaret  Ann  Murtland,  made  since 
this  suit  was  brought." 

The  defendant,  at  the  time,  excepted  to  the  giving  of  each 
of  said  instructions. 

The  court  refused  the  following,  asked  on  behalf  of  defend- 
ant : 

"  8.  The  court  further  instructs  the  jury  that,  if  they  be- 
lieve, from  the  evidence,  that,  at  the  time  of  the  wrongful  act 
or  seduction  of  Margaret  Ann  Murtland  by  the  defendant,  as 
complained  of  by  plaintiff,  said  Margaret  Ann  Murtland  was 
in  the  actual  service  of  Mrs.  Jane  White,  under  a  contract  or 
agreement  made  between  Mrs.  Jane  White  and  plaintiff,  and 
that,  by  said  contract,  said  plaintiff  agreed  that  said  Marga- 
ret Ann  Murtland  should  remain  with  Mrs.  White  until  she 
was  18  years  old,  provided  it  suited  Mrs.  White  and  said 
Margaret  Ann,  and  render  her  services  to  Mrs.  White,  and 
that  Mrs.  White,  in  consideration  of  such  services,  agreed  to 
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board,  clothe  and  school  said  Margaret  Ann,  take  care  of  her 
in  sickness,  and,  at  the  age  of  18,  give  her  certain  articles 
agreed  upon;  and  at  the  time  of  the  seduction,  if  any  was 
committed,  Mrs.  White  and  said  Margaret  Ann  were  both 
suited,  and  that  said  Margaret  Ann  did  not  return  to  her 
father,  but  continued  with  Mrs.  White,  that  such  contract 
was  a  binding  obligation  upon  the  plaintiff,  and  that  plaintiff 
was  not,  while  Margaret  Ann  so  remained  under  said  contract 
with  Mrs.  White,  entitled  to  her  services,  and  could  not  re- 
cover in  this  case. 

"  10.  The  court  further  instructs  the  jury  that,  although 
they  may  believe,  from  the  evidence,  that  Mrs.  Jane  White 
left  her  farm  and  removed  to  Chicago  about  the  month  of 
May,  1871,  and  that  plaintiff's  daughter  then  returned  to  his 
house,  yet  that  fact  would  not  be  such  an  abandonment  of  the 
contract  between  plaintiff  and  Mrs.  White  as  would  entitle 
the  plaintiff  to  recover  in  this  case,  if  the  jury  also  further 
believe,  from  the  evidence,  that  the  alleged  seduction  took 
place  prior  to  the  time  when  Mrs.  White  did  so  remove  to 
Chicago,  and  that,  prior  to  such  removal,  said  contract  had 
not  been  revoked  or  abandoned  by  either  party. 

"  14.  The  court  further  instructs  the  jury  that  the  fact  of 
illicit  intercourse  between  the  defendant  and  plaintiff's 
daughter,  would  not,  of  itself,  establish  the  charge  of  seduc- 
tion, but  that  it  is  also  necessary  for  plaintiff  to  prove  that 
his  daughter's  consent  to  such  illicit  intercourse  was  obtained 
by  flattery,  promises  or  other  artifices  used  by  defendant. 

"  15.  The  court  further  instructs  the  jury  that,  although 
they  may  believe,  from  the  evidence,  that  an  abortion  was 
produced  by  the  procurement  of  the  defendant,  by  which 
plaintiff's  daughter  was  delivered  of  a  child  by  unnatural 
means,  yet  if  they  further  believe,  from  the  evidence,  that  the 
great  object  of  the  defendant  in  procuring  said  abortion  was, 
so  far  as  possible,  to  cover  up  the  shame  of  plaintiff's  daughter, 
and  keep  it  from  being  published  to  the  world,  then  the  jury 
ought  not  to  take  the  fact  of  the  procurement  of  said  abor- 
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tion   into    consideration,  for  the   purpose  of  increasing  the 
damages  against  the  defendant. 

"  16.  The  court  further  instructs  the  jury  that,  if  they 
believe,  from  the  evidence,  that  defendant,  in  good  faith, 
offered  to  marry  plaintiff's  (daughter),  and  that  plaintiff  re- 
fused to  permit  such  marriage,  this  is  a  circumstance  which 
the  jury  may  take  into  consideration  in  assessing  plaintiff's 
damages,  if  they  shall,  from  all  the  evidence  in  the  case,  find 
for  the  plaintiff." 

But  the  court,  on  behalf  of  the  defendant,  gave  the  follow- 
ing: 

"  4.  That  this  action  is  brought  by  the  plaintiff  to  recover 
damages  of  defendant  for  debauching  and  seducing  plaintiff's 
daughter,  whereby  she  became  pregnant,  and  for  procuring 
an  abortion,  whereby  the  plaintiff  lost  the  services  of  his 
daughter,  which  he  was  then  entitled  to  receive  ;  and  before 
the  plaintiff  is  entitled  to  recover,  he  must  prove,  1st,  that 
the  defendant  was  guilty  of  the  wrongful  acts  charged  against 
him  in  the  declaration,  or  some  of  them  ;  2d,  that  the  plain- 
tiff was,  at  the  time  of  the  committing  of  such  wrongful  act 
or  acts,  entitled  to  have  and  receive  the  services  of  his 
daughter;  and  if  such  facts  are  proven,  then  the  jury  may 
allow  the  plaintiff  damages  for,  not  only  the  value  of  his 
daughter's  services  so  lost,  but  for  the  value  of  caring  for 
and  nursing  her  during  her  sickness,  and  other  expenses  in- 
curred and  paid  by  him  in  consequence  of  the  debauching 
of  his  daughter;  and  in  case  the  defendant  actually  seduced 
said  daughter,  and  got  her  with  child,  then  the  jury  may 
assess  exemplary  damages  in  this  case,  as  a  punishment  of 
defendant,  and  for  the  disgrace  of  the  plaintiff  and  his  fam- 
ily, and  for  the  injury  to  his  feelings;  but  even  in  that  case 
the  jury  have  no  right  to  allow  plaintiff'  any  damages  for  the 
injury,  loss  of  character  and  disgrace  of  his  daughter;  and 
the  above  rule,  and  the  rule  stated  in  the  plaintiff's  instruc- 
tions, are  further  qualified,  that  no  exemplary  damages,  or 
17— 71  st  III. 
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damages  beyond  those  proved,  can  be  allowed,  unless  the  de- 
fendant actually  seduced  plaintiff's  daughter.  By  seduction 
is  meant  the  causing  or  inducing  of  a  female  to  surrender  her 
virtue,  and  yield  herself  to  carnal  intercourse  with  another, 
by  means  of  promises,  inducements,  courtship,  flattery  or 
other  artifices.  When  she  yields  her  virtue,  not  from  any 
appliances  or  means  of  another,  but  from  her  own  libidinous 
desires,  there  can  be  no  seduction.  So,  in  this  case,  unless  the 
jury  believe,  from  the  evidence,  that  defendant  did,  by  means 
of  promises,  flattery  or  other  artifices,  induce  plaintiff's 
daughter  to  have  illicit  intercourse  with  him,  they  ought  not 
to  find  a  verdict  for  him  (plaintiff)  for  any  greater  amount 
than  actual  damages  which  he  has  proved  that  he  sustained." 

The  jury  found  the  defendant  guilty,  and  assessed  plain- 
tiff's damages  at  $6000,  and  the  court,  overruling  defendant's 
motion  for  a  new  trial,  gave  judgment  upon  the  verdict.  The 
defendant  brings  the  case  to  this  court  by  writ  of  error. 

Messrs.  Maniee,  Peterson  &  Miller,  and  Mr.  H.  W. 
Draper,  for  the  plaintiff  in  error. 

Mr.  C.  F.  Wheat,  and  Mr.  D.  G.  Tunnicliff,  for  the 
defendant  in  error. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

We  are  of  opinion  that  the  application  made  by  plaintiff 
in  error,  at  the  August  term,  1872,  for  a  change  of  venue, 
was  properly  overruled. 

The  suit  was  commenced  on  the  2d  day  of  February,  1872, 
by  capias  returnable  to  the  March  term,  same  year.  In  de- 
termining whether  this  court  will  reverse  for  even  an  appa- 
rent error,  it  is  competent  for  the  court  to  look  into  the  whole 
record.  The  record  conclusively  shows  that  the  reason  why 
defendant  below  did  not  know  the  suit  was  commenced,  in 
time  to  have  made  the  application  at  the  March  term,  when 
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it  could  have  been  made,  was,  that,  immediately  upon  the 
development  of  his  criminal  relations  with  the  girl,  in  May, 
1871,  he  absconded  from  the  State,  to  avoid  legal  process. 
We  can  not  shut  our  eyes  to  this  fact,  and  the  law  will  not 
permit  him  to  take  advantage  of  his  own  wrong.  Not  hav- 
ing made  the  application  at  that  term,  he  was  required  to 
bring  himself  within  the  statute  as  respects  a  party  making 
the  application  after  the  term  at  which  it  might  have  been 
made,  by  showing  that  the  causes  for  which  the  change  of 
venue  is  asked,  have  arisen  or  come  to  his  knowledge  subse- 
quent to  the  term  at  which  the  application  might  have  been 
made.  Instead  of  squarely  meeting  this  requirement,  his 
petition  stated  that  '"'he  did  not  know  that  prejudice  existed 
against  him  among  the  inhabitants  of  said  county,  to  the  ex- 
tent it  does,  until  after  the  25th  day  of  July,  1872."  This 
statement  implies  that  he  previously  knew  that  the  inhabit- 
ants of  the  county  were  prejudiced  against  him,  but  omits  to 
state  when  the  prejudice  arose,  or  first  came  to  his  knowledge. 
The  first  publication  of  the  notice  was  on  the  17th  of  May  ; 
the  last  on  the  7th  of  June.  This  was  constructive  service, 
at  least  when  the  60  days  expired.  So  that,  if  the  August 
term,  which  began  on  the  5th  of  the  month,  be  regarded  as 
the  first  term  at  which  the  application,  in  contemplation  of 
law,  could  have  been  made,  having  knowledge  of  the  preju- 
dice on  the  25th  of  July,  he  should  have  applied  to  the  judge 
at  chambers,  so  as  to  save  trouble  and  expense  on  the  part 
of  the  plaintiff  in  preparing  for  trial.  Moss  et  al.  v.  John- 
son, 22  111.  633 ;  Kelly  v.  Downs,  29  ib.  74. 

The  second  point  made  is,  that  the  court  erred  in  sustain- 
ing the  plaintiff's  demurrer  to  defendant's  special  pleas.  We 
are  of  opinion  that  the  demurrer  was  properly  sustained,  as 
the  same  matters  were  put  in  issue  by  the  plea  of  not  guiltv. 
2  Greenlf.  on  Ev.  sec.  571.  "The  plea  of  not  guilty  puts  in 
issue  both  the  fact  of  seduction  and  the  fact  that  the  person 
seduced  was  the  servant  of  the  plaintiff."  Addison  on  Torts, 
911,  citing  Hollaway  v.  Abel,  7  C.  &  P.  528;  Torrence  v.  Gib- 
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bins,  5  Q.  B.  297.  The  pleas  amounted  to  the  general  issue, 
and   for  that  reason  were  bad. 

The  third  point  questions  the  action  of  the  court  in  certi- 
fying to  the  number  of  witnesses.  That  is  discretionary,  and 
we  can  not  say  the  power  was  abused.  Even  if  it  were,  it 
would  constitute  no  ground  for  reversing  the  judgment  for 
damages. 

The  fourth  error  assigned  is,  that  the  court  admitted, 
against  defendant's  objections,  improper  evidence.  Under 
this  head,  counsel  make  three  specifications :  1.  Evidence 
tending  to  show  plaintiff's  pecuniary  circumstances.  2.  Evi- 
dence tending  to  show  defendant's  pecuniary  circumstances. 
3.  Evidence  tending  to  show  that,  when  the  girl  was  some 
five  months  advanced  in  pregnancy,  confessedly  the  result  of 
defendant's  criminal  intercourse  with  her,  he  caused  an  abor- 
tion to  be  produced. 

As  to  the  first  two  specifications,  an  answer  may  be  found 
in  the  decisions  of  this  court,  for  it  is  the  settled  law  of  the 
court  that,  in  actions  by  the  father  for  debauching  his  infant 
daughter,  and  getting  her  with  child,  for  assault  and  battery, 
and  slander,  it  is  competent  to  show  the  pecuniary  circum- 
stances and  position  in  society  of  both  plaintiff  and  defend- 
ant. Grable  v.  Margraxe,  3  Scam.  B,.  372;  McNamara  v. 
King,  2  Gilm.  432;  Cochran  v.  Ammon  et  ux.  16  111.  316; 
Hosley  v.  Brooks,  20  111.  115. 

The  court,  at  the  instance  of  defendant's  counsel,  instructed 
the  jury  that,  in  assessing  plaintiff's  damages,  the  jury  should 
take  into  consideration  defendant's  pecuniary  circumstances, 
and  his  means  of  paying  such  judgment  as  might  be  rendered 
against  him.  While  the  first  branch  of  this  instruction  is  a 
clear  recognition  of  the  rule  upon  which  the  evidence  of  pe- 
cuniary circumstances  is  admissible,  the  last  branch  went 
farther,  in  favor  of  defendant,  than  the  law  would  justify. 
The  principle  upon  which  the  evidence  is  regarded  as  com- 
petent, is  not  to  ascertain  what  amount  of  damages  could  be 
collected,  but   with   the  view  of  ascertaining  the   extent  of 
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plaintiff's  injury,  and,  perhaps,  fixing  a  standard  of  exem- 
plary damages.  We  would  here  observe,  that  the  practice 
has  grown  up,  though  not  generally  customary,  of  raising  a 
sort  of  collateral  issue  upon  the  question  of  pecuniary  cir- 
cumstances, involving  detail  as  to  list,  kinds  and  value  of 
property.  This  is  not  within  the  purpose  or  scope  of  its  ad- 
missibility. The  inquiry,  in  the  first  instance,  should  be 
general,  whether  the  party  be  in  poor,  moderate  or  good  cir- 
cumstances. If  good,  how  good?  leaving  special  inquiries  to 
be  made  upon  cross-examination.  In  this  case  the  plaintiff, 
in  the  first  instance,  gave  a  catalogue  of  his  possessions,  also 
the  number  of  his  children,  seemingly  more  with  the  view 
of  exciting  sympathy  in  his  behalf,  than  showing  the  real 
extent  of  the  injury.  It  is  enough  for  him  to  show,  in  a  gen- 
eral way,  whether  or  not  he  was  in  poor  or  in  moderate  circum- 
stances, and  if  the  defendant,  on  cross-examination,  choose 
to  enter  upon  details,  that  is  his  right,  and  the  consequences 
may  be  his,  also. 

The  third  specification  involves  the  right  of  plaintiff,  under 
his  declaration,  to  give  evidence  tending  to  show  the  abor- 
tion. His  counsel  insist  that  it  was  too  remote,  and  had  no 
necessary  connection  with  the  real  gravamen  of  the  action, 
even  if  defendant  caused  its  production.  It  was,  they  say,  a 
separate  and  distinct  wrong. 

This  particular  wrong  is  specifically  charged  in  the  decla- 
ration. The  plaintiff  had  his  election  to  bring  his  action  in 
trespass  or  case.  He  brought  it  in  the  latter  form.  If  he 
had  brought  trespass,  we  perceive  no  reason  why  he  could 
not  have  added  a  separate  count  for  the  abortion,  because, 
upon  the  plainest  principles  of  the  common  law,  if  somebody 
else  had  gotten  the  girl  with  child,  and  the  defendant  had 
caused  the  abortion,  whereby  she  became  sick,  and  plaintiff 
lost  her  services,  the  action  would  lie,  because,  as  to  plaintiff, 
she  could  not  consent  to  that,  any  more  than  to  the  carnal 
intercourse.  Chitty,  speaking  of  the  action  of  trespass,  savs: 
"So,  it  lies  for  an  injury  to  the  relative  rights,  occasioned  by 


262  White  v.  Mttrtland.  [Jan.  T. 

Opinion  of  the  Couri. 

force,  as  for  menacing  tenants,  servants,  etc.,  beating  and 
wounding,  and  imprisoning  a  wife  or  servant,  whereby  the 
landlord,  master  or  servant  has  sustained  a  loss,  though  the 
injury,  the  loss  of  service,  etc.,  were  consequential,  and  not 
immediate.  It  lies  for  criminal  conversation,  seducing  away 
a  wife  or  servant,  or  for  debauching  the  latter,  force  being 
implied,  and  the  wife  or  servant  being  considered  as  having 
no  poiver  to  consent;  and  a  count  for  beating  the  plaintiff's 
servant,  per  quod  servitium  amisit,  may  be  joined  with  other 
counts  in  trespass,  and  though  it  has  been  usual  to  declare 
in  case  for  debauching  a  daughter,  it  is  now  considered  to  be 
preferable  to  declare  in  trespass."     1  Chit.  PI.  168. 

If  plaintiff  had  declared  in  trespass,  and,  after  alleging 
the  assault,  carnal  intercourse  and  getting  her  with  child, 
had  then  alleged,  in  the  same  count,  the  causing  the  abortion 
at  a  subsequent  time,  without  averments  connecting  this  with 
the  original  trespass,  the  count  might  have  been  demurrable 
for  duplicity;  but  if  defendant,  without  demurring,  took 
issue  upon  it,  he  could  not  exclude  evidence  of  that  trespass. 
In  actions  on  the  case,  much  broader  scope  is  allowable,  and 
the  count  is  not  subject  to  the  same  technical  rules  as  to 
singleness,  as  in  trespass. 

We  have  seen  that,  as  to  the  carnal  intercourse,  the  con- 
sent of  the  daughter  is  of  no  avail,  so  far  as  the  father  is 
concerned,  because,  as  in  the  case  of  the  wife,  she  is  inca- 
pable of  consenting.  For  the  same  reason,  without  regard  to 
the  criminal  law,  she  is  incapable  of  consenting  to  an  abor- 
tion. The  act  of  the  defendant  in  causing  it,  would,  there- 
fore, be  illegal,  and,  as  to  the  father,  amount  to  a  trespass, 
which,  if  followed  by  sickness  and  loss  of  service,  would  be 
actionable.  Now,  in  legal  contemplation,  is  there  no  connec- 
tion between  the  original  wrong  of  debauching  and  getting 
her  with  child,  and  the  act  of  getting  rid  of  the  child,  in 
order  to  conceal  and  avoid  detection  of  such  original  wrong? 
According  to  the  common  law,  the  mere  act  of  carnal  inter- 
course with  the  daughter  does  not  give  the  right  of  action  in 
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the  father.  There  must  concur  the  pregnancy,  the  sickness 
incident  thereto,  and,  theoretically,  the  consequent  loss  of 
service,  but,  in  reality,  the  loss  of  the  comfort  and  society  of 
the  daughter,  and  of  the  honor  of  the  father  and  his  family; 
so  that  the  debauchery,  the  pregnancy,  the  sickness  conse- 
quent thereupon,  involving  the  disability  and  disgrace  of  the 
daughter,  are  all  constituents  of  the  cause  of  action.  Can 
it,  therefore,  be  successfully  maintained  that  this  defendant, 
having  thus  unlawfully  violated  the  rights  of  the  father,  but 
who,  in  order  to  conceal  and  escape  the  consequences  of  that 
wrong,  has  led,  or  caused  that  daughter  to  be  led,  into  the 
commission  of  this  great  self-abuse,  seriously  injurious  to 
her,  both  morally  and  physically,  and  thereby  precipitated 
and  aggravated  that  sickness,  which,  in  the  ordinary  course 
of  nature,  would  follow  the  original  wrongful  act,  may  be 
permitted  to  say,  in  this  action,  that  this  second  unlawful 
interference  is  so  disconnected  from  the  original  wrong  that 
it  forms  no  part  of  it?  The  substance  of  it  is,  that,  for  the 
defendant's  own  protection  from  the  consequences  of  his 
original  wrong,  he  subjects  this  daughter  to  another,  which 
carries  the  corruption  of  her  morals  to  an  extreme  degree, 
imperils  her  health  and  life,  and  exposes  her  to  a  deeper  dis- 
grace; and  yet  it  is  insisted  that  the  fact  can  not  be  given  in 
evidence  as  an  aggravating  circumstance,  because  it  is  wholly 
disconnected  from  the  cause  of  action.  We  can  not  concur 
in  that  view.  The  res  gestae  here  includes  the  debauching 
plaintiff's  daughter,  the  consequent  pregnancy,  the  forcible 
birth,  and  consequent  sickness  and  loss  of  service.  All  are 
ingredients  of  causes  of  action,  though  all  are  not  indis- 
pensable ingredients. 

In  Klopfer  v.  Bromme,  26  Wisconsin  R.  372,  it  was  held 
that  evidence  of  an  abortion  produced  by  the  defendant  is 
not  inadmissible  on  the  ground  that  the  damages  it  tends  to 
prove  are  too  remote. 

The  fifth  error  assigned  is,  in  sustaining  the  plaintiff's 
objection  to  defendant's  question  to  witness  White:     "If  he 
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had  observed  and  was  acquainted  with  the  disposition  of 
Margaret  Ann  Murtland,  while  she  lived  at  Mrs.  White's, 
and,  if  so,  to  state  whether  or  not  she  was  a  pert,  forward 
girl?"  There  is  one  obvious  objection  to  this  question,  even 
conceding  that  it  called  for  particular  acts  of  immorality  or 
indecorum,  and  that  is,  that  it  did  not  confine  the  inquiry  to 
anything  occurring  previously  to  defendant's  "misconduct. 
Her  general  character  for  chastity  must  be  considered  as  in- 
volved in  the  issue,  and  testimony  of  others  than  herself 
might  be  introduced,  to  show  their  own  criminal  intercourse 
with  her,  and  the  time  and  place;  but,  notwithstanding  this 
evidence,  if  the  jury  are  satisfied,  from  the  whole  evidence, 
that  the  defendant  is  the  father  of  the  child,  their  verdict 
must  be  for  the  plaintiff,  though,  perhaps,  for  diminished 
damages.  2  Greenlf.  on  Ev.  sec.  577.  But  evidence  of  par- 
ticular acts  of  immorality  or  indecorum,  as  well  as  proof  of 
general  bad  character,  must  be  confined  to  what  occurred 
previously  to  the  defendant's  misconduct.  lb.  note  1;  Taylor 
on  Ev.  327;  Elsam  v.  Fawcett,  2  Esp.  562. 

But  the  question  was  improper  on  another  ground.  It 
called  for  no  acts,  but  the  mere  opinion  of  the  witness  as  to 
her  disposition.  She  might  have  been  both  pert  and  forward 
without  being  lewd. 

The  sixth  assignment  of  errors  questions  the  correctness 
of  the  instructions  given  on  behalf  of  plaintiff  below. 

The  first  instruction  told  the  jury,  in  substance,  that,  if 
defendant  seduced  and  had  sexual  intercourse  with  plaintiff's 
daughter,  Margaret  Ann  Murtland.  and  the  latter  was  at  the 
time  a  minor,  under  18  years  of  age;  that  if  pregnancy 
ensued  such  intercourse,  and,  in  consequence  thereof,  the 
daughter  became  sick  and  unable  to  perform  service,  and 
that,  by  reason  thereof,  her  services  became  in  any  degree 
lost  to  plaintiff;  that  he  in  no  manner  consented  to  such 
seduction  and  intercourse,  then  the  plaintiff  is  entitled  to 
recover,  and  they  should  find  a  verdict  in  his  favor,  "pro- 
vided the  jury  further  find,  from  the  evidence,  that  plaintiff 
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had  not,  by  contract  with  Mrs.  White,  parted  with  his  right 
to  the  services  of  his  daughter,  at  the  time  the  injury  was 
inflicted." 

It  is  an  undisputed  fact  in  the  case,  that,  at  the  time  of 
the  alleged  seduction,  and  when  the  abortion  was  produced,  the 
daughter,  though  a  minor,  was  in  the  actual  service  of  Mrs. 
White,  defendant's  mother.  She  was  at  least  the  de  facto 
servant  of  Mrs.  White. 

While  there  is  some  seeming  conflict  in  the  English  authori- 
ties,  the  general  rule  requires  that  the  daughter,  at  the  time  of 
the  seduction,  must  be  in  the  actual  service  of,  or  at  least 
living  with,  her  father.  That  rule,  so  far  as  it  requires  actual 
service,  or  actual  residence  with  the  father  at  the  time,  has 
been  relaxed  by  American  courts,  and  the  general  rule  here 
is,  that  it  is  only  necessary  to  show  that  the  parent  has  the 
legal  right,  at  the  time,  to  command  the  services  of  the  child, 
and  very  slight  evidence  of  loss  will  suffice.  Sedg.  on  Dam. 
(6th  Ed.)  681-2,  and  cases  cited  in  notes. 

Such  is  the  doctrine  of  Anderson  v.  Ryan,  3  Gilm.  583,  so 
far  as  the  question  was  involved.  See,  also,  the  recent  case 
of  Kennedy  v.  Shea,  110  Mass.  R.  147,  and  cases  there  cited; 
Mukehall  v.  Millard,  11  N.  Y.  (1  Kern.)  343. 

In  Ball  v.  Bruce,  21  111.  161,  the  court  say:  "If  the  minor 
be  legally  under  the.  control  of,  and  may  be  required  to  per- 
form the  services  for,  the  plaintiff,  that  gives  the  right  to 
maintain  the  action."  It  was  also  held  in  that  case  that  the 
plaintiff  might  recover  where  the  person  seduced  did  not 
reside  with  him  at  the  time  of  the  seduction,  if  the  defend- 
ant had,  by  fraud  and  deceit,  obtained  possession  of  her  as  a 
servant,  with  the  intent  to  seduce  her,  and  he,  in  fact,  did 
seduce  her. 

The  possession  was  obtained  under  a  contract  with  her 
master,  who  previously  had  a  right  to  her  service.  The 
principle  underlying  that  proposition  is  the  same  as  that 
above  stated.  By  the  fraud,  the  contract  was  voidable,  if  not 
actually  void,  and,  whether  the  one  or  the  other,  the  plaintiff 
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had  a  legal  right,  at  any  time  after  it  was  made,  to  avoid  it, 
and  command  the  services  of  his  servant.  This  same  doc- 
trine is  recognized  by  the  English  courts,  and  is  more  con- 
sistent with  the  American  rule,  that  it  is  only  necessary  that 
the  father  should  be  in  a  position,  under  all  the  circumstances, 
to  exercise  legal  control  of  the  child's  services,  than  with  the 
rule  requiring  actual  residence  with  the  father  at  the  time. 
See  Addison  on  Torts  (4th  Ed.)  909;  Speight  v.  Oliviera,  2 
Stark.  E.  495. 

It  was  competent  for  the  plaintiff  to  contract  with  Mrs. 
White  that  Margaret,  being  a  minor,  should  reside  with,  and 
be  employed  by,  Mrs.  White  for  a  day,  a  month  or  any  longer 
term,  so  that  the  time  did  not  extend  beyond  the  period  of 
the  child's  emancipation  from  the  father,  which  might  take 
place  as  well  on  the  father's  death  as  on  the  daughter's 
arriving  at  the  age  of  18  years.    Ford  v.  McVay,  55  111.  119. 

If  the  contract  of  plaintiff  with  Mrs.  White  was  valid,  and 
the  legal  effect  of  it  was,  to  divest  the  former  of  all  lawful 
control  over  the  services  of  his  daughter,  then,  by  the  settled 
principles  of  the  common  law,  as  we  understand  it,  the 
plaintiff  could  not  maintain  this  action;  but  if  the  contract 
was  such  that  plaintiff  had  the  legal  right,  at  any  time,  to 
control  or  command  her  services,  then,  notwithstanding  she 
did  not  actually  reside  in  his  family,  and  he  had  not  exer- 
cised the  right  of  control,  he  may  maintain  it,  so  far  as  this 
issue  is  concerned. 

The  contract,  as  testified  to  by  plaintiff,  presents  two 
aspects:  one,  whether,  it  not  being  in  writing,  it  was,  by  its 
terms,  not  to  be  performed  within  a  year,  and,  therefore, 
within  the  Statute  of  Frauds;  the  other,  whether  he,  in  fact, 
reserved  the  right  to  terminate  the  arrangement  at  his  own 
pleasure.  If  it  was  within  the  Statute  of  Frauds,  it  was  not 
available  as  a  contract,  and  plaintiff  would  have  the  legal 
right  to  treat  it  as  not  existing,  and  control  the  services  of 
his  child  at  any  time  he  chose  to  do  so. 


1S74.]  White  v.  Muetland.  267 

Opinion  of  the  Court. 

Upon  this  question,  some  nice  distinctions  are  made  by  the 
authorities.  In  Hill  v.  Hooper,  1  Gray  (Mass.)  131,  where 
the  plaintiff  agreed  with  the  defendant  that  his  son,  then  a 
minor  between  15  and  16  years  of  age,  should  work  for  them 
in  their  business  till  he  was  21  years  of  age,  the  defendant 
paying  for  his  services  a  certain  sum  semi-annually  to  the 
father,  it  was  held  that  this  agreement  was  within  the  Statute 
of  Frauds,  on  t-he  ground  that  the  defendant  contracted  for 
the  benefit  of  the  whole  five  years'  service,  and  the  death  of 
the  son  in  the  interim  would  only  defeat  the  performance. 

But  in  Peters  v.  Inhabitants  of  Westborough,  19  Pick.  365, 
which  was  assumpsit  for  expenses  incurred  in  the  support  of 
a  pauper  of  the  defendant  town,  parol  evidence  was  offered 
to  show  that  plaintiff  had  taken  the  pauper  into  his  family, 
in  pursuance  of  an  agreement  between  the  father  and  the 
plaintiff',  that  the  latter  should  support  her  till  she  was  18 
years  of  age  (she  being  then  11),  in  consideration  of  her  ser- 
vices. It  was  held  that  the  agreement  was  not  within  the 
Statute  of  Frauds.  Here,  there  was  no  letting  of  the  infant's 
time,  but  a  mere  substitution  of  the  plaintiff  for  the  child's 
father,  as  to  the  duty  of  supporting  her,  during  her  lifetime, 
until  she  was  18.  The  contract  might  have  been  performed 
within  a  year,  because  the  child  might  have  died  within  that 
time.  To  the  same  effect  is  Wiggins  v.  Keizer,  6  Ind.  B,.  252; 
Browne  on  Frauds,  sec.  276. 

If  the  contract  was  of  this  latter  character,  then,  so  far  as 
the  plaintiff's  legal  right  to  control  the  services  of  the  girl  is 
concerned,  the  agreement  being  valid,  it  would  bar  his  con- 
trol, and,  consequently,  his  right  of  action  ;  but  the  agree- 
ment being  verbal,  what  it  was,  would  be  a  question  of  fact 
for  the  jury;  the  legal  effect  of  it,  would  be  one  of  law  for 
the  court. 

The  proviso  to  the  instruction  under  consideration,  sub- 
mitted the  questions  both  of  law  and  fact  to  the  determina- 
tion of  the  jury,  upon  the  most  difficult  point  in  the  case.  So, 
as  to  the  other  aspect  of  the  agreement.     If  the  jury  should 
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find  that  the  character  of  the  agreement  was  one  for  support, 
in  consideration  of  the  child's  services,  and,  therefore,  not 
within  the  Statute  of  Frauds,  yet  if  they  should  further  find, 
from  the  evidence,  that  it  was  to  continue  only  during  the 
pleasure  of  plaintiff  and  Mrs.  White,  or  that  -he  expressly 
reserved  the  right  to  terminate  it  whenever  he  chose  to  do  so, 
then,  in  that  view,  he  would  be  considered  as  having  the  legal 
right  to  control  or  command  the  services  of  the  child,  and, 
the  other  elements  of  the  cause  of  action  being  found  in  his 
favor,  he  would  be  entitled  to  maintain  the  action,  whether 
he  had  exercised  such  right  of  control  before  defendant's  mis- 
conduct or  not. 

Plaintiff's  third  instruction  is  palpably  erroneous.  It  as- 
sumed, without  proof,  that  plaintiff  had  made  disbursements 
for  medical  treatment.  It  told  the  jury  that,  if  they  found 
for  the  plaintiff,  they  could  take  into  consideration  the  pecu- 
niary circumstances  of  the  plaintiff  and  defendant,  "  and, 
besides  the  loss  of  services  and  the  disbursements  for  medical 
treatment,  they  can  give  such  additional  damages/'  etc.  The 
question,  whether  he  had  been  subjected  to  disbursements  for 
medical  treatment,  is  not  submitted  to  the  jury,  to  be  found 
as  a  fact,  in  any  of  plaintiff's  instructions. 

Upon  the  principle  that  plaintiff's  daughter  was  incapable 
of  consenting,  the  fact  that  she  yielded  without  force  or 
seduction,  would  not  constitute  a  bar  to  the  action.  Still,  it 
,  seems  to  be  settled,  and  properly  so,  that,  if  a  seduction  be 
not  proved,  damages  for  seduction  should  not  be  given. 
Sedg.  on  Dam.  p.  682,  and  notes. 

Evidence  was  given  tending  to  show  that  the  first  act  of 
intercourse  was  accomplished  by  means  of  force.  There  is, 
however,  no  testimony  on  that  point  but  her  own,  and  her 
subsequent  conduct  is  hardly  consistent  with  her  story,  if  she 
was  really  a  virtuous  girl,  and  her  virtue  overcome  by  force; 
but  if  the  jury  should  be  satisfied,  upon  another  trial,  after 
considering  all  the  circumstances,  that  her  statement  is  true, 
then  the  defendant's  conduct  would  merit  at  least  as  high  a 
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measure  of  damages  as  if  there  had  been  seduction,  and  the 
action  could  be  maintained  as  if  there  had  been  seduction. 
See  Kennedy  v.  Shea,  supra. 

It  has  been  urged  that  an  offer  of  marriage,  made  through 
defendant's  attorney  on  his  behalf,  after  suit  brought,  should 
have  been  considered  in  mitigation  of  damages,  and  that  the 
court  erred  in  instructing  the  jury  that  it  could  not.  If  such 
a  rule  should  be  recognized  in  this  case,  it  would  be  appli- 
cable to  every  other.  There  seems  to  us  to  be  no  sound 
principle  upon  which  such  a  doctrine  can  rest.  We  will  not 
stop  to  suppose  cases  of  a  class  frequently  occurring,  but  any 
one  may  conceive  of  them,  where,  from  the  character  of  the 
defendant,  the  fraud,  deception  and  hypocrisy  used  in  ac- 
complishing the  seduction,  such  an  offer  would  be  but  adding 
insult  to  injury.  The  authorities,  so  far  as  there  are  any 
upon  the  question,  are  against  its  admissibility.  Sedg.  on 
Dam.  683;  Ingersoll  v.  Jones,  5  Barb.  S.  C.  R.  661. 

We  perceive  no  error  in  refusing  instructions  asked  for 
defendant,  but,  inasmuch  as  the  damages  awarded  are  very 
large,  if  not  excessive,  we  feel  constrained  to  reverse  the 
judgment,  for  the  errors  pointed  out,  believing  that  it  ought 

to  go  before  another  jury. 

Judgment  reversed. 


John  V.  Fakwell  et  al. 

v. 

The  City  of  Chicago. 

1.  Licensing  public  carriers  in  cities — one  using  vehicles  in  the  course 
of  Ms  ordinary  business.*  The  city  of  Chicago,  by  its  charter,  was 
authorized  to  license,  regulate  and  suppress  hackmen,  draymen,  porters, 
carters,  etc.,  and,  under  the  charter,  the  city  adopted  an  ordinance 
requiring  all  persons  who  shall  hire  out,  keep  or  use  for  hire,  or  cause 
to  be  kept  or  used  for  hire,  for  the  cariying  or  conveying  of  persons,  or 

*See  Joyce  v.  City  of  Bast  St.  Louis,  77  111.  156. 
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any  article  or  thing  whatever,  any  dray,  cart,  wagon,  or  other  vehicle,  to 
procure  a  license  therefor,  and  imposing  a  penalty  for  a  failure  to  comply 
with  the  provisions  of  the  ordinance.  The  defendants  were  wholesale 
merchants,  and  kept  and  used  wagons  for  the  purpose  of  transferring 
goods  sold  by  them  to  the  depot  or  wharf  for  shipment,  and  charged  to 
and  received  from  the  persons  to  whom  the  goods  were  sold  and  shipped, 
a  sum  of  money  for  so  transferring  the  goods:  Held,  that  their  wagons 
were  not  used  for  hire,  in  the  sense  of  the  ordinance,  and  that  they  were 
not  hackmen,  draymen,  porters  or  carters,  within  the  meaning  of  the 
charter  and  ordinance. 

2.  The  spirit  of  the  ordinance  is,  to  bring  the  class  of  carriers  therein 
named  under  the  police  regulations  of  the  city.  It  is  designed  to  operate 
upon  those  who  hold  themselves  out  as  common  carriers  in  the  city  for 
hire,  and  to  so  regulate  them  as  to  prevent  extortion,  imposition  and 
wrong  to  strangers  and  others  compelled  to  employ  them,  in  having  their 
persons  or  property  carried  from  one  part  of  the  city  to  another.  This  is 
a  rightful  exercise  of  the  police  power. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  John  G.  Rogers,  Judge,  presiding. 

This  was  a  suit,  brought  by  The  City  of  Chicago  against 
the  appellants,  to  recover  a  penalty  for  a  violation  of  a  city 
ordinance.  The  ordinance,  so  far  as  applicable  to  the  case, 
is  given  in  the  opinion  of  the  court. 

The  appellants  were  wholesale  merchants  in  the  city  of 
Chicago,  and  the  owners  of  twelve  two-horse  wagons  and 
teams,  driven  by  drivers  employed  by  appellants  by  the 
month,  at  fixed  wages.  The  teams  and  wagons  were  used  by 
the  appellants  in  conveying  their  own  goods  from  the  depots 
to  their  store  or  warehouse  in  the  city,  and  also  in  conveying 
goods  sold  by  them  to  the  various  depots  in  the  city,  for  the 
purpose  of  shipment  to  their  customers,  and  for  so  conveying 
the  goods  sold  by  them,  they  charged  au'd  received  from  the 
purchasers  cartage. 

Messrs.  Hitchcock  &  Dupee,  for  the  appellants. 
Mr.  Egbert  Jamieson,  for  the  appellee. 
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Mr.  JiTstice  Walker  delivered  the  opinion  of  the  Court: 

The  forfeiture:  in  this  case,  is  claimed  tinder  this  provision 
of  the  city  charter  : 

"To  license,  regulate  and  suppress  hackmen,  draymen,  car- 
ters, porters,  omnibus  drivers,  cabmen,  carmen,  and  all  others, 
whether  in  the  permanent  employment  of  any  individual,  firm 
or  corporation,  or  otherwise,  who  may  pursue  like  occupa- 
tions, with  or  without  vehicles,  and  prescribe  their  compen- 
sation." 

And  this  ordinance  was  adopted  under  the  charter: 

"Sec.  1.  No  person  or  persons  shall  hire  out,  keep  or  use 
for  hire,  or  cause  to  be  kept  or  used  for  hire,  for  the  carrying 
or  conveying  of  persons,  or  any  article  or  thing  whatever, 
within  the  city  of  Chicago,  any  hackney  coach,  cab,  coach, 
omnibus,  dray,  cart,  wagon,  or  other  vehicle  or  vehicles,  car- 
riage or  carriages,  of  any  description  or  name  whatever,  with- 
out a  license  so  to  do." 

"Sec.  5.  No  person  except  a  licensed  owner  shall  hereafter 
drive  any  licensed  hackney  coach,  cab,  dray,  cart,  or  other 
vehicle  (except  omnibuses  on  established  lines),  for  the  con- 
veyance of  passengers,  or  any  article  or  thing  whatever,  for 
hire  or  reward,  without  first  obtaining  a  license  for  such 
driver,  and  no  such  driver  shall  drive  any  other  carriage  or 
vehicle  than  the  one  for  which  he  shall  be  licensed ;  nor 
shall  the  owner  or  owners  permit  any  person,  except  a  licensed 
driver  or  owner,  to  drive  any  licensed  carriage  or  vehicle 
owned  or  used  by  him  or  them  ;  nor  shall  any  such  ow^ier 
permit  any  licensed  driver  to  drive  any  other  carriage  or  ve- 
hicle than  the  one  for  which  he  shall  be  licensed. 

"Sec.  6.  *****  *  All  drays,  carts, 
wagons  and  other  vehicles  running  within  said  city  for  hire 
or  reward,  and  not  otherwise  expressly  provided  for,  shall 
be  charged,  for  license,  each,  the  sum  of  $5  per  annum."  *  * 

"Sec.  18.  Any  person  who  shall  violate  any  or  either  of 
the  provisions  of  this  chapter,  or  any  section,  clause,  or  pro- 
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vision  of  any  section  of  this  chapter,  or  who  shall  neglect  or 
fail  to  comply  with  any  or  either  of  the  requirements  thereof, 
shall,  on  conviction,  excepting  as  herein  is  otherwise  provi- 
ded, pay  a  fine  of  not  less  than  $5  nor  more  than  $100,  and 

shall  forfeit  his  license." 

* 

The  question  is,  whether  appellants,  by  keeping  their  own 
wagons,  and  handling  their  own  goods  from  the  depot  and 
wharf  to  their  store,  and  goods  sold  by  them  to  their  custom- 
ers to  the  depot  and  wharf  for  shipment,  and  for  this  latter 
service  charging  to  their  customers  a  small  sum  for  compen- 
sation, made  them  hackmen,  draymen,  porters  or  carters 
within  the  meaning  of  the  charter  and  ordinances.  We  think 
they  are  not  within  the  letter  or  spirit  of  either.  Such  is 
manifestly  not  their  occupation  or  business,  either  in  whole 
or  in  part.  What  is  done  by  them  is  in  the  regular  course 
of  their  business  as  wholesale  merchants.  They  do  not  ply 
the  business  of  draymen  or  cartmen — they  only  deliver  goods 
sold  by  themselves  at  the  depot  or  wharf,  for  shipment  to  their 
customers.  They  do  not  perform  such  duty  for  any  other 
persons.  They  received  no  other  goods  or  property  to  be 
carted  or  carried  for  hire,  and  neither  solicited  nor  received 
such.  Their  wagons  were  not  used  for  hire,  in  the  sense  of 
the  ordinance.  They  have  not  so  acted  as  to  become  common 
carriers,  nor  could  they  be  compelled  to  carry  for  any  one. 

The  spirit  of  the  ordinance  is,  to  bring  the  class  of  carriers 
therein  named  under  the  police  regulations  of  the  city.  It 
is  designed  to  operate  upon  those  who  hold  themselves  out  as 
common  carriers  in  the  city  for  hire,  and  to  so  regulate  them 
as  to  prevent  extortion,  imposition  and  wrong  to  strangers  and 
others  compelled  to  employ  them,  in  having  their  property 
or  persons  carried  from  one  part  of  the  city  to  another.  This 
is  a  rightful  exercise  of  the  police  power.  Cooley  Const. 
Lim.  201.  And  it  is  a  power  that  has,  so  far  as  our  researches 
have  extended,  not  been  questioned.  Were  it  not  exercised, 
strangers  visiting  or  passing  through  the  city  would  be  at  the 
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mercy  of  unscrupulous  and  irresponsible  persons  plying  such 
business. 

If  the  purpose  alone  was  to  exercise  the  police  power,  then 
appellants  are  manifestly  not  within  the  meaning  of  the  law, 
as  they  are  not  engaged  in  the  business,  so  as  to  fall  within 
the  rule  which  requires  its  application.  Appellants  can  not 
be  compelled  by  their  customers  to  so  deliver  their  goods,  nor 
can  they  require  their  customers  to  permit  them  to  have  them 
thus  transported  to  the  place  of  shipment.  If  directed  by 
their  customers,  they  would  be  obliged  to  have  their  goods 
carried  by  licensed  cartmen.  Hence,  appellants  do  not  have 
the  power  to  extort  upon  or  oppress  their  customers  by  unrea- 
sonable or  exorbitant  charges.  No  reason  is,  therefore,  per- 
ceived, why  the  police  power  shall  be  applied  to  them. 
The  views  here  expressed  are  sustained  by  the  case  of  The  City 
of  St.  Louis  v.  Grone,  46  Mo.  574.  That  case  is  similar  in  its 
principal  features  with  this,  and  announces  the  same  conclu- 
sion. That  case  seems  to  have  been  well  considered,  and  we 
think  is  correct  in  principle. 

We  must,  therefore,  hold,  that  appellants  did  not,  by  the 
acts  complained  of,  incur  the  penalty  claimed  by  the  city,  and 
the  judgment  of  the  court  below  must  be  reversed. 

Judgment  reversed. 


Maukice  Emoey 
Sarah  Addis. 

1.  Assignment  of  erkor  —  instruction  given  by  consent.  Where  no 
exception  is  taken  to  the  giving  of  an  instruction  at  the  time  it  is  given, 
and  the  record  shows  that  it  was  given  by  agreement  of  parties,  they  are 
precluded  from  assigning  it  as  a  cause  of  error,  whether  it  states  a  correct 
principle  of  law  or  not. 

18— 71st  III. 


274  Emory  v.  Addis.  [Jan.  T. 

Opinion  of  the  Court. 

2.  Error — how  availed  of.  When  excessive  damages  are  not  assigned 
as  a  ground  for  a  new  trial  in  the  court  below,  nor  for  error  in  the  Su- 
preme  Court,  the  appellant  is  not  in  a  position  to  have  that  question  re- 
viewed. 

3.  New  trial — newly  discovered  evidence.  A  motion  for  a  new  trial, 
based  upon  newly  discovered  testimony,  should  be  supported  by  the  affi- 
davits of  the  witnesses  by  whom  it  is  proposed  to  prove  the  facts  relied 
on,  or  show  some  excuse  for  not  obtaining  them. 

4.  Intoxicating  liquors — remedy  of  party  injured.  In  a  suit  by  a  wife 
to  recover  damages  for  injury  to  her  means  of  support,  by  reason  of  the 
death  of  her  husband,  caused  by  intoxication  produced  by  intoxicating 
liquors  sold  to  him,  it  will  avail  the  defendant  nothing  to  show  that 
other  persons  sold  liquor  to  the  husband  that  may  have  contributed  to 
his  intoxication.  The  statute  has  given  an  action  to  the  party  injured, 
severally  or  jointly,  against  any  person  or  persons  who  shall,  by  selling 
or  giving  intoxicating  liquors,  have  caused  the  intoxication  in  whole  or 
in  part. 

5.  The  party  injured  may  elect  to  proceed,  severally  or  jointly,  against 
the  persons  who  caused  the  intoxication,  but  there  can  be  but  one  satis- 
faction for  the  injury.  A  recovery  and  satisfaction  by  the  party  injured 
against  one,  would  constitute  an  effectual  bar  to  any  recoveiy  against 
another  who  may  have,  "in  part,"  contributed  to  cause  the  intoxication. 

Appeal  from  the  Circuit  Court  of  Coles  county;  the  Hon. 
Oliver  L.  Davis,  Judge,  presiding. 

This  was  an  action  brought  by  Sarah  Addis  against  Mau- 
rice Emory,  to  recover  damages  on  account  of  the  death  of 
her  husband,  caused  by  intoxication  produced  by  liquor  sold 
to  him  by  Emory.  The  plaintiif  recovered  $2000  in  the 
court  below,  and  the  defendant  appealed.  The  facts  are  stated 
in  the  opinion. 

Mr.  H.  S.  Clark,  and  Messrs.  Wiley  &  Palmer,  for  the 
dppellant. 

Messrs.  Steele  &  Hughes,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  action  was  brought  under  the  statute,  by  appellee,  to 
recover  damages  for  injury  to  her  means  of  support,  by  rea- 
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son  of  the  death  of  her  husband,  which,  it  is  said,  was  caused 
by  intoxication  produced  by  intoxicating  liquors  sold  to  him 
by  appellant,  or  by  his  clerk,  at  his  saloon. 

Appellant  has  assigned  but  three  errors  on  the  record: 

First — The  court  erred  in  its  instruction  to  the  jury. 

Second — The  court  erred  in  refusing  to  grant  a  new  trial. 

Third — The  verdict  is  contrary  to  the  law  and  against  the 
evidence. 

The  first  error  assigned  was  not  embraced  in  the  motion 
for  a  new  trial  in  the  court  below,  nor  was  the  attention  of 
the  court  called  to  it  in  any  manner.  There  was  but  one  in- 
struction given,  and  it  is  recited  in  the  record  that  was  given 
by  agreement  of  parties.  No  exception  was  taken  to  it  when 
given,  and  having  been  given  by  consent,  appellant  is  pre- 
cluded from  assigning  it  as  a  cause  of  error  in  this  court, 
whether  it  states  a  correct  principle  of  law  or  not.  He  can 
not  have  it  reviewed.  Had  the  attention  of  the  court  been 
called  to  it,  if  wrong  it  will  be  presumed  it  would  have  been 
rejected. 

Under  the  second  point  made,  appellant  insists  the  court 
erred  in  not  granting  a  new  trial  for  the  reasons  set  forth  in 
the  affidavit,  in  which  is  alleged  the  discovery  of  new  and 
material  evidence.  The  witnesses  whose  testimony,  it  is  said, 
would  be  material  on  another  trial,  either  reside  in  the  city 
of  Mattoon,  or  the  vicinity,  in  the  county  where  the  trial  was 
had.  It  does  not  seem  to  us  any  diligence  is  shown  to  dis- 
cover the  testimony  now  deemed  so  material  to  the  defense 
of  the  action.  But  there  is  still  a  more  fatal  objection.  It 
has  been  ruled  by  this  court  a  motion  for  a  new  trial,  based 
upon  newly  discovered  testimony,  should  be  supported  by  the 
affidavits  of  the  witnesses  by  whom  it  is  proposed  to  prove 
the  facts  relied  on,  or  show  some  excuse  for  not  obtaining 
them. 

No  affidavits  are  produced  in  support  of  the  motion,  and 
although  most  of  the  witnesses  reside  in  the  same  town  with 
appellant,  and  the  others  not  far  distant,  no  effort  is  made  to 
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excuse  the  failure  to  produce  the  necessary  affidavits.  The 
case  of  Cowan  v.  Smith,  35  111.  416,  is  conclusive  upon  this 
point. 

The  principal  ground,  however,  relied  on  for  a  reversal  of 
the  judgment,  is,  the  verdict  is  contrary  to  the  law  and 
against  the  evidence. 

We  have  considered  the  case  with  great  care,  and  are  unable 
to  perceive  any  reason  for  saying  the  verdict  is  against  the 
weight  of  the  evidence,  or  that  it  is  the  result  of  passion  or 
prejudice.  It  would  simply  be  an  arbitrary  exercise  of  power 
to  set  it  aside. 

The  proof  shows  the  deceased  came  into  town  about  noon 
of  the  day  of  his  death.  He  was  then  perfectly  sober.  He 
obtained  the  first  liquor  at  appellant's  saloon.  During  the 
afternoon  he  drank  at  other  places.  It  is  shown  he  again 
drank  beer  or  whisky  at  the  counter  of  appellant.  Later  in 
the  day  he  was  seen  to  "go  in  and  out"  of  the  saloon,  and,  as 
the  witness  says,  "he  kept  getting  fuller  all  the  time;  was 
getting  tighter  and  tighter."  Before  10  o'clock  at  night,  he 
was  reeling,  staggering  drunk,  passing  in  and  out  of  appel- 
lant's saloon.  He  got  into  an  angry  quarrel  with  an  engi- 
neer, who  knocked  him  down.  The  witness  parted  with  the 
deceased  in  front  of  the  drug  store.  This  was  the  last  that 
was  seen  of  him  alive.  He  was  found  next  morning  on  the 
railroad  track,  all  cut  to  pieces,  evidently  by  the  passing 
train. 

We  are  not  left  to  mere  conjecture  as  to  the  primary  cause 
of  the  death  of  Addis.  No  one  can  read  the  evidence  with- 
out being  driven  to  the  conclusion,  but  for  the  intoxication 
he  would,  in  all  probability,  be  living  to-day. 

There  was  sufficient  evidence  to  warrant  the  jury  in  find- 
ing the  proximate  cause  of  his  death  was  the  intoxication 
produced,  "in  whole  or  in  part,"  by  the  liquors  sold  him  at 
appellant's  saloon.  No  doubt  had  he  been  sober  he  would 
have  gone  home  with  the  witness,  Bartells,  and  this  fearful 
calamity  would  not  have  happened. 
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It  is  proven  the  deceased,  when  sober,  was  an  industrious 
man.  He  was  a  plasterer,  and  when  he  did  not  have  work 
in  his  trade,  he  labored  in  other  employments. 

The  testimony  shows  he  maintained  his  family,  consisting 
of  appellee  and  three  children,  very  comfortably  by  his  labor. 
Appellee  had  no  other  means  of  support.  This  was  cut  off 
by  the  sudden  death  of  her  husband.  She  has  now  nothing 
left  to  depend  upon  but  her  own  labor.  The  death  of  her 
husband  is  a  permanent  injury  to  "her  means  of  support."  It 
amounts  to  a  total  deprivation,  and  the  evidence  would  war- 
rant a  remunerative  and  substantial  verdict.  But  it  is  not 
assigned  for  error,  nor  as  a  ground  for  a  new  trial  in  the 
motion  made  in  the  court  below,  that  the  damages  are  exces- 
sive, and  the  appellant  is  therefore  in  no  position  to  have  that 
question  reviewed  in  this  court. 

It  will  avail  appellant  nothing  that  it  is  shown  other  per- 
sons sold  Addis  liquors  that  may  have  contributed  to  his  in- 
toxication. Legally  and  morally  they  may  be  as  guilty  as 
he  is,  or  even  more  so.  The  statute,  however,  has  given  an 
action  to  the  party  injured,  "severally  or  jointly,  against  any 
person  or  persons  who  shall,  by  selling  or  giving  intoxicating 
liquors,  have  caused  intoxication,  in  whole  or  in  part,  of  such 
person  or  persons." 

The  statute  is  broad  and  sweeping  in  its  provisions,  but 
the  wrongs  it  is  intended  to  prohibit  can  only  be  prevented 
by  the  rigid  enforcement  of  highly  penal  laws.  He  who 
deliberately  sells  that  which  he  knows  will  inflame  the  pas- 
sions, deprive  the  party  of  the  control  of  his  judgment,  and 
render  him,  for  the  time  being,  incapable  of  exercising  proper 
care  for  personal  safety,  or  that  of  his  property,  must  be  pre- 
pared for  the  consequences  that  may  follow.  One  risk  inci- 
dent to  the  traffic  is,  by  the  statute,  he  is  made  responsible 
for  all  the  injuries  such  persons  may  inflict. 

But  there  can  be  but  one  recovery  for  an  injury  done  under 
this  statute.  A  recovery  and  satisfaction  by  a  party  injured 
against  one,  would  constitute  an  effectual  bar  to  any  recovery 
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against  another  who,  "in  part,"  may  have  contributed  to  cause 
the  intoxication  of  the  person  who  committed  the  injury. 
The  party  injured  may  elect  to  proceed  severally  or  jointly 
against  the  persons  who  cause  the  intoxication,  but  he  can 
have  but  one  satisfaction  for  an  injury. 

The  evidence  sufficiently  sustains  the  verdict,  and  no  error 
is  assigned,  nor  indeed  is  any  perceived  in  the  record,  on 
which  a  reversal  of  the  judgment  could,  with  any  propriety, 
be  based. 

A  majority  of  the  court  are  of  opinion  the  judgment  should 
be  affirmed,  which  is  accordingly  done. 

Judgment  affirmed. 


George  C.  Peak 

v. 

The  People  of  the  State  of  Illinois. 

1.  Bastardy — appeal  does  not  lie  to  the  circuit  court.  The  act  of  1871-2 
to  increase  the  jurisdiction  of  county  courts,  limits  appeals  and  writs  of 
error  which  are  thereby  allowed,  to  cases  under  that  act;  and  jurisdiction 
in  bastardy  cases  not  being  conferred  by  that  act,  but  by  another,  which 
gives  no  right  of  appeal,  such  cases  can  not  be  taken,  by  appeal  from  the 
county  court  to  the  circuit  court. 

2.  Jurisdiction — can  not  be  conferred  by  consent  on  courts  in  which  the 
law  does  not  vest  it.  The  fact  that  a  defendant  in  a  bastardy  proceeding 
takes  an  appeal  from  the  county  court  to  the  circuit  court,  can  not  confer 
jurisdiction  on  that  court.  Consent  of  parties  can  not  confer  jurisdiction 
upon  a  court  in  which  the  law  has  not  vested  it. 

3.  Same — effect  of  reversal  of  judgment  for  want  of,  in  the  circuit  court, 
on  appeal  from  county  court.  Where  a  judgment  of  the  circuit  court,  on 
an  appeal  from  the  county  court,  is  reversed,  for  want  of  jurisdiction  in 
the  circuit  court  to  entertain  the  appeal,  the  judgment  of  the  county  court 
is  left  in  force. 

Appeal  from  the  Circuit  Court  of  Scott  county ;  the  Hon. 
Cyrus  Epler,  Judge,  presiding. 
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Mr.  N.  M.  Knapp,  and  Mr.  J.  G.  Henderson,  for  the  ap- 
pellant. 

Mr.  Wm.  W.  Berry,  and  Mr.  James  M.  Epler,  for  the 
appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  proceeding  in  bastardy,  instituted  against  Peak, 
the  appellant,  in  the  county  court  of  Scott  county,  wherein, 
upon  a  verdict  of  guilty,  judgment  was  rendered  against  Peak. 
Upon  his  appeal  therefrom  to  the  circuit  court  of  said  county, 
the  judgment  was  affirmed.  From  that  judgment  of  affirm- 
ance by  the  circuit  court,  Peak  has  taken  this  appeal  to 
this  court. 

We  are  of  opinion  that  no  appeal  lay  from  the  judgment 
of  the  county  court  to  the  circuit  court.  We  are  referred  to 
no  statute  authorizing  such  an  appeal,  and  we  are  unaware 
of  the  existence  of  any  such  statute. 

The  "Act  to  increase  the  jurisdiction  of  county  courts/' 
laws  of  1871-72,  limits  the  appeals  and  writs  of  error  which 
are  thereby  allowed,  in  express  terms,  to  cases  under  that 
act. 

There  can  be  no  ^pretense  that  this  is  a  case  under  that 
act,  unless  it  be  deemed  to  fall  under  the  third  class  of  cases 
therein  enumerated,  viz  :  "all  criminal  cases  and  misdemean- 
ors, where  the  punishment  is  not  imprisonment  in  the  peni- 
tentiary or  death." 

But  a  prosecution  for  bastardy  has  been  repeatedly  decided 
by  this  court  to  be  a  civil  and  not  a  criminal  proceeding. 
Mann  v.  Th,e  People,  35  111.  467  ;  Pease  v.  Hubbard,  37  id.  257 ; 
The  People  v.  Noxon,  40  id.  30;  The  People  v.  Starr,  50  id. 
52.  We  do  not,  then,  regard  the  above  act  as  giving  an  ap- 
peal in  such  a 'case  as  the  present. 

Jurisdiction  to  try  bastardy  cases  is  not  given  to  the  county 
court  by  that  act,  but  by  another  statute.  Laws  1871-72, 
p.  198.     This  statute  gives  no  right  of  appeal.     Nor  (Joes  the 
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circumstance  that  Peak  himself  took  the  appeal  to  the  circuit 
court,  affect  the  question.  Consent  of  parties  can  not  confer 
jurisdiction  upon  a  court  in  which  the  law  has  not  vested  it. 
Ginn  et  al.  v.  Rogers,  4  Gilm.  131. 

The  judgment  of  the  circuit  court  is  reversed,  which  will 
leave  that  of  the  county  court  in  force. 

Judgment  reversed. 


Alexis  Baerelett 

v. 
Maxim e  Bellgard. 

1.  Pleading — such  objections  to  a  declaration  as  can  be  cured  by  a  verdict 
are  waived  by  a  plea  of  general  issue.  Where  a  special  demurrer  to  a  de- 
claration was  sustained  for  objections  purely  technical,  and  such  as  could 
be  cured  by  verdict,  and  the  defendant,  without  any  amendment  having 
been  made,  subsequently  pleaded  the  general  issue,  and  went  to  trial, 
he  thereby  waived  the  objections  to  the  declaration. 

2.  Instructions — should  not  assume  anything  as  a  fact  \6hich  it  is  the 
province  of  the  jury  to  determine.  It  is  error  for  the  court,  in  an  action  of 
trover,  to  instruct  the  jury  that  the  plaintiff  is  entitled  to  recover  the  dif- 
ference between  the  value  of  goods  when  converted  and  their  value  when 
returned,  as  this  is  assuming  that  there  was  a  difference,  instead  of  leav- 
ing it  to  the  jury  to  find  whether  there  was  any  difference  or  not. 

8.  Measure  op  damages — in  trover,  where  property  is  restored  before  suit. 
Althought  trover  lies  for  the  conversion  of  property,  notwithstanding  it 
is  restored  before  suit  is  brought,  yet  the  plaintiff  can,  in  such  case,  re- 
cover only  nominal  damages,  unless,  intermediate  the  conversion  and  the 
return  of  the  property,  special  damage  has  been  sustained,  which  must 
be  distinctly  alleged  in  the  declaration  and  proved. 

4.  Special  damages — to  be  recovered  must  be  alleged.  The  plaintiff 
in  an  action  of  trover  for  the  conversion  of  property,  brought  after  the 
property  has  been  restored,  can  not  recover  for  the  value  of  any  of  the 
property  restored,  unless  he  alleges,  in  his  declaration,  distinctly,  and 
proves  special  damages  in  respect  thereto,  between  the  time  of  the  con- 
version and  the  return  of  the  property. 
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Appeal  from  the  Circuit  Court  of  Ford  county;  the  Hon. 
A.  J.  Gallagher,  Judge,  presiding. 

Mr.  Milton  H.  Cloud,  and  Mr.  L.  B.  Farrar,  for  the 
appellant. 

Mr.  A.  McElroy,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

This  was  an  action  of  trover,  for  certain  wearing  apparel 
and  jewelry  alleged  to  have  belonged  to  the  plaintiff's  intes- 
tate, in  his  lifetime,  and  to  have  been  converted  by  the  de- 
fendant since  his  death.  Judgment  was  given  for  plaintiff 
for  $70.75,  and  to  reverse  that  judgment  this  appeal  is  prose- 
cuted by  the  defendant. 

The  first  objection  urged  is,  that  there  was  no  declaration. 
A  declaration  was  filed,  to  which  a  special  demurrer  was  sus- 
tained. ]STo  amendment  seems  to  have  been  made  to  the 
declaration,  but  the  record  shows  that  the  defendant,  subse- 
quently, pleaded  the  general  issue,  and  went  to  trial  without 
further  objection.  The  objections  to  the  declaration  were 
purely  technical,  and  such  as  are  cured  by  verdict.  We 
are,  therefore,  inclined  to  hold,  that  the  defendant  waived  the 
objections  adjudged  to  exist  in  the  declaration,  by  pleading 
and  going  to  trial.  This  would  seem  to  be  settled  by  analogy 
in  Ross  v.  JReddick,  1  Scam.  73,  Armstrong  v.  Mock,  17  111. 
166,  Selby  v.  Hutchinson,  Admr.  4  Gilm.  319,  Fergerson  v. 
Eawlings,  23  111.  69,  Mason  v.  Tiffany,  45  111.  392,  Nye  v. 
Wright,  2  Scam.  222. 

Evidence  was  given  on  behalf  of  the  plaintiff,  showing  the 
ownership  of  the  property  and  conversion  by  the  defendant, 
as  alleged  in  the  declaration. 

The  defendant  introduced  evidence,  showing  that  the  prop- 
erty was  restored  to  the  plaintiff,  after  demand,  and  before 
the  commencement  of  the  suit. 
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The  only  evidence  in  the  bill  of  exceptions,  on  behalf  of 
the  plaintiff,  on  this  point  is,  that  the  defendant  did  not  deliver 
the  goods  when  demand  was  made. 

The  court,  at  the  instance  of  the  plaintiff,  instructed  the 
jury,  among  other  things,  as  follows  : 

"The  jury  are  instructed,  that  even  if  they  find,  from  the 
evidence,  that  the  goods,  or  any  of  them,  were  returned  to 
the  plaintiff  before  the  commencement  of  this  suit,  the  plain- 
tiff is  entitled  to  recover  the  difference  of  the  value  of  the 
goods  when  converted  by  the  defendant,  and  their  value  at 
the  time  they  were  returned,  if  they  were  returned." 

This  instruction  is  liable  to  several  serious  objections,  and 
it  was  error  to  give  it. 

In  the  first  place,  it  assumes  that  there  was  a  difference 
between  the  value  of  the  goods  at  the  time  they  were  con- 
verted and  the  time  they  were  returned.  Whether  there  was 
such  a  difference,  was  a  question  of  fact  to  be  determined  by 
the  jury  from  the  evidence,  and  the  court  was  not  authorized 
to  presume  its  existence.  Collins  et  al.  v.  The  People,  48  111. 
145;  Yundt  v.  Hartrunft,  41  id.  9  ;  Small  v.  Brainard,  44  id. 
355. 

In  the  second  place,  while  trover  lies  for  damages  for  the 
conversion  of  property,  notwithstanding  it  is  restored  before 
suit  is  brought,  {Murray  v.  Ogden,  10  Johnson,  176;  Reynolds 
v.  Shuler,  5  Cowen,  326  ;  6  Bacon's  Abridgement,  678,  80,) 
and  the  restoration  of  the  property  goes  only  in  mitigation 
of  damages,  yet  the  plaintiff  can,  in  such  case,  recover  only 
nominal  damages,  unless,  intermediate  the  conversion  and 
the  return  of  the  property,  special  damage  has  been  sustained, 
which  must  be  distinctly  alleged  in  the  declaration,  and 
proved  on  the  trial.  Sedgwick  on  the  Measure  of  Damages, 
(5th  Ed.)  568-9;  Moore  v.  Raphael,  2  Bing.  N.  C.  310. 

There  is  no  averment  here  of  any  special  damage,  nor  was 
there  any  distinct  proof  of  any  deterioration  in  the  value  of 
the  property,  intermediate  its  conversion  and  return. 
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Upon  like  principle,  the  court  erred  in  modifying  the  sec- 
ond instruction  asked  by  the  defendant.  That  instruction, 
as  asked,  was  this  : 

"The  court  instructs  the  jury,  for  the  defendant,  that  the 
plaintiff  can  not  recover  in  this  action  for  the  value  of  any 
of  the  property  mentioned  in  the  declaration,  which  was  re- 
turned to  the  plaintiff  by  defendant  before  this  suit  was  com- 
menced." 

The  court  modified  it  by  adding:  "But  the  plaintiff  will 
be  entitled  to  recover  for  any  of  the  property  converted  by 
the  defendant  and  not  returned,  and  for  damage  such  prop- 
perty  may  have  sustained  between  the  time  it  was  converted 
by  the  defendant,  if  it  was  converted  by  him,  and  the  time 
of  its  return  by  him  to  the  plaintiff." 

Had  the  evidence  shown,  beyond  controversy,  that  the 
property  returned  was  all  returned  after  the  commencement 
of  the  suit,  this  instruction  would  have  been  unobjectionable; 
but,  applied  to  the  evidence  showing  that  the  property  was 
returned  before  the  commencement  of  the  suit,  it  must  have 
misled  the  jury. 

The  judgment  below  is  reversed,  and  the  cause  remanded 
for  further  proceedings  in  conformity  with  the  views  here 
expressed. 

Judgment  reversed. 


George  Thomas 

v. 

Board  of  Education  of  Urbana  School  District. 

1.  Mechanic's  Lien  Law — does  not  apply  to  public  school  property*  A 
mechanic,  having  a  claim  against  a  board  of  education  or  school  direc- 
tors, has  no  right  to  file  a  petition  and  enforce  a  specific  lien  upon 
school  property,  under  the  Mechanic's  Lien  Law  of  the  State. 

*See,  also,  Board  of  Education  v.  Neideriberger  et  al.  78  111.  58. 
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2.  School  directors  and  trustees — claims  against,  how  enforced.  A 
party,  having  a  claim  against  school  directors,  trustees  or  boards  of  edu- 
cation, must  proceed  in  the  manner  pointed  out  by  section  49  of  the 
School  Law  of  1872,  to  enforce  its  collection. 

Writ  of  Error  to  the  Circuit  Court  of  Champaign  county ; 
the  Hon.  S.  L.  Richmond,  Judge,  presiding. 

Mr.  James  A.  Kennedy,  for  the  plaintiff  in  error. 
Mr.  J.  W.  Langley,  for  the  defendant  in  error. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  a  petition  to  enforce  a  mechanic's  lien,  filed  in 
the  circuit  court  of  Champaign  county,  by  George  Thomas, 
against  the  Board  of  Education  of  Urbana  School  District 
and  Ernest  F.  Gehlman. 

The  board  of  education  filed  a  demurrer  to  the  petition, 
which  was  sustained,  and  the  petition  dismissed. 

It  is  alleged  in  the  petition,  that  the  board  was  authorized 
by  the  charter  of  the  city  of  Urbana  to  locate  and  build 
school  houses;  that,  under  this  authority,  the  board  made  a 
written  contract,  on  July  1,  18.72,  with  E.  F.  Gehlman,  for 
the  erection  of  two  school  houses  on  certain  premises  in  the 
city;  that,  on  the  2d  of  July,  1872,  Gehlman  made  a  verbal 
agreement  with  petitioner  for  furnishing  material  and  per- 
forming a  portion  of  the  work  embraced  in  the  original  con- 
tract, to-wit :  the  glass,  glazing  and  painting,  which  was  to 
be  completed  on  December  7,  1872,  for  which  petitioner  was 
to  receive  $464;  that  the  material  had  been  furnished  and 
the  work  done,  and  the  money  was  due ;  that,  on  November 
22,  1872,  petitioner  gave  to  the  board  a  written  notice,  set- 
ting forth  the  terms  of  his  agreement,  and  that  he  would 
hold  it  responsible  for  the  amount  due  him  ;  that,  at  the  time 
of  the  service  of  the  notice,  there  was  due  the  contractor, 
Gehlman,  from  the  board,  a  large  sum  of  money. 

The  petition  prays  for  a  mechanic's  lien  upon  the  school 
houses  and  lands  upon  which  they  were  erected. 
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The  only  question  that  arises  upon  this  record  is,  whether 
a  mechanic  can  enforce  a  lien  against  school  property,  by 
virtue  of  the  statute,  for  labor  and  materials  furnished  a 
school  district  in  the  erection  of  a  school  house. 

The  board  of  education  in  the  city  of  Urbana,  under  the 
charter  of  the  city,  sustain  the  same  relation,  substantially, 
to  the  public  schools  in  the  corporation  that  a  board  of  direc- 
tors sustain  to  the  public  schools  in  an  ordinary  school  dis- 
trict. The  powers  and  duties  are  substantially  alike,  except 
that  the  board  of  education  possess  more  powers. 

There  is,  however,  no  provision  in  the  charter  of  the  city 
of  Urbana  creating  this  board  which  can  be  construed  as 
giving  the  plaintiff  any  right  or  authority  to  maintain  his 
suit. 

If  the  plaintiff  has  any  standing  in  court,  it  arises  under 
and  by  virtue  of  the  general  law  of  the  State,  which  author- 
izes a  mechanic  to  enforce  a  lien  against  the  property  upon 
which  he  expends  labor  and  materials  in  erecting  a  building. 

Upon  a  careful  examination  of  that  statute,  it  is  very  ap- 
parent that  this  case  does  not  fall  within  its  provisions.  The 
first  section  declares,  ''any  person  who  shall,  by  contract 
with  the  owner  of  any  piece  of  land  or  town  lot,  furnish 
labor  or  materials  for  erecting  or  repairing  any  building,  or 
the  appurtenances  of  any  building  on  any  such  land  or  lot, 
shall  have  a  lien  upon  the  whole  tract  of  land  or  town  lot, 
in  the  manner  herein  provided,  for  the  amount  due  him  for 
such  labor  or  materials." 

The  board  of  education  were  not  the  owners  of  the  prop- 
erty upon  which  the  school  houses  were  erected,  in  any  sense 
of  that  term.  They  had  no  title  or  estate  in  the  property 
whatever.  They  were  merely  public  officers  in  the  discharge 
of  a  public  trust. 

Under  the  act,  as  appears  by  section  17,  Gross'  Stat.,  page 
424,  the  lien  of  the  mechanic  exists  only  to  the  extent  of  the 
title  of  the  party  who  procures  the  work  to  be  done.  From 
this,  it  is  evident  the  plaintiff  acquired  no  lien,  for  the  rea- 
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son  that  the  board  had  no  title  of  any  character  in  and  to 
the  premises. 

It  is  insisted  by  the  plaintiff,  the  board  was  acting  as 
agent,  and  that  the  act  is  binding  upon  the  principal.  The 
board  did  not  claim  or  pretend  to  act  as  agent  of  any  person 
or  corporation.  They  were  acting  in  the  capacity  of  public 
officers,  an  office  to  which  they  had  been  elected  by  the  people 
of  the  town  of  Urbana.  They  can  not  be  said  to  be  agents, 
in  the  sense  in  which  that  term  is  ordinarily  used. 

Aside  from  the  fact  that  the  act  does  not  authorize  the  pro- 
ceeding, the  position  assumed  by  the  plaintiff,  if  carried  into 
effect,  would,  in  many  cases,  be  disastrous  in  its  consequences 
to  the  school  interests  of  the  country. 

A  school  district  has  to  rely  mainly  upon  taxation  to  raise 
money  to  pay  its  indebtedness.  This  is  its  only  resource  to 
obtain  revenue  with  which  to  discharge  the  claims  against  it. 
If,  however,  a  judgment  could  be  rendered  against  the  direc- 
tors, an  execution  issued  and  the  property  of  the  district 
sold,  as  against  an  individual,  in  many  cases  it  would  be 
gone  beyond  the  reach  of  the  district  before  the  necessary 
money  could  be  raised  by  taxation  and  a  redemption  effected. 

To  guard  against  evils  of  this  character,  the  legislature,  by 
section  49  of  the  School  Law  of  1872,  page  721,  declared: 
"If  judgment  shall  be  declared  against  any  township  board 
of  trustees  or  school  directors,  the  party  entitled  to  the  bene- 
fit of  such  judgment  may  have  execution  therefor  as  follows, 
to-wit:  it  shall  be  lawful  for  the  court  in  which  such  judg- 
ment shall  be  obtained,  or  to  which  such  judgment  shall  be 
removed  by  transcript  or  appeal  from  a  justice  of  the  peace, 
or  other  court,  to  issue  thence  a  writ  commanding  the  direc- 
tors, trustees  and  treasurer  of  such  township  to  cause  the 
amount  thereof,  with  interest  and  costs,  to  be  paid  to  the 
party  entitled  to  the  benefit  of  said  judgment,  out  of  any 
moneys  unappropriated  of  said  township  or  district,  or  if 
there  be  no  such  moneys,  out  of  the  first  moneys  applicable 
to  the  payment  of  the   kind  of  service  or  indebtedness  for 
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which  such  judgment  shall  be  obtained,  and  to  enforce  obe- 
dience to  such  writ  by  attachment,  or  by  mandamus  requiring 
such  board  to  levy  a  tax  for  the  payment  of  said  judgment." 

By  the  enactment  of  this  section,  the  legislature  provided 
the  mode  by  which  a  party  having  a  claim  against  a  board 
of  directors  could  enforce  its  collection.  If  the  plaintiff  has 
a  claim  against  the  board  of  education,  he  must  proceed  ac- 
cording to  this  statute.  He  has  no  right  to  file  a  petition 
and  enforce  a  specific  lien,  as  he  undertook  to  do  in  this  case, 
by  obtaining  a  decree  of  sale  under  the  Mechanic's  Lien  Law 
of  the  State.  ♦ 

We  are,  therefore,  of  opinion  the  demurrer  was  properly 
sustained,  and  the  judgment  will  be  affirmed. 

Judgment  affirmed. 


Josephus  Scott 

V. 

Job  White. 

1.  Circuit  judge — holding  court  in  another  circuit.  Where  the  record 
shows  that  the  court  was  held  by  the  judge  of  another  circuit,  and  no- 
thing is  shown  to  the  contra^,  it  will  be  presumed  that  he  was  presiding 
by  request  of  the  judge  of  the  circuit  where  the  court  was  held. 

2.  Christian  name — suit  brought  in  one,  and  judgment  rendered  in  an- 
other. Where  a  suit  was  instituted  by  a  plaintiff  by  one  christian  name, 
aud  judgment  was  rendered  before  the  justice  of  the  peace  in  his  favor 
by  another  christian  name,  and  no  objection  on  that  account  was  made 
before  the  justice,  and  it  appears,  from  the  record,  that  he  was  as  well 
known  by  the  one  name  as  the  other,  the  objection  was  properly  over- 
ruled in  the  circuit  court. 

3.  Statute  op  Frauds— promise  to  pay  the  debt  of  another.  Where  a 
tenant  executed  to  his  landlord  a  chattel  mortgage  on  the  crop,  to  secure 
his  rent,  and  then  formed  a  partnership  with  the  plaintiff,  whereby  plain- 
tiff'was  to  help  raise  the  crop,  and  to  have  one-fourth  thereof,  when  raised, 
which  plaintiff  did,  and  it  appeared  that  the  tenant  had  other  creditors  who 
might  cause  trouble  if  any  question  was  raised  about  the  chattel  mort- 
gage, and  the  landlord  agreed  with  the  plaintiff  that,  if  he,  plaintiff,  would 
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not  interfere  with  the  landlord's  claim  under  the  chattel  mortgage,  he,  the 
landlord,  would  pay  plaintiff  for  his  work:  Held,  that  there  was  a  good 
consideration  for  the  promise  to  pay  the  plaintiff,  and  that  it  was  not 
within  the  Statute  of  Frauds  and  Perjuries. 

4.  Minor — effect  of  suit  by,  for  his  wages,  without  objection  by  his  father. 
Where  a  minor  worked  for  the  defendant,  and,  after  he  became  of  age, 
brought  suit  for  his  wages,  and  the  father  was  called  as  a  witness  on  be- 
half of  his  son,  and  made  no  claim  to  the  wages,  and  spoke  of  the  trans- 
action as  his  son's,  the  presumption  is,  that  he  had  emancipated  his  son 
at  the  time  the  services  were  rendered,  and  a  recovery,  under  these  cir- 
cumstances, by  the  son,  would  be  a  bar  to  any  claim  by  the  father  for  the 
son's  wages. 

Appeal  from  the  Circuit  Court  of  Edgar  county;  the  Hon. 
J.  C.  Allen,  Judge,  presiding. 

Messrs.  Bishop  &  Jaquith,  and  Messrs.  Trogdon  & 
McKindlay,  for  the  appellant. 

Messrs.  Tanner,  Sellar  &  Dole,  for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the 
Court : 

We  do  not  think  there  is  anything  in  the  objection  that  the 
court  was  held  by  the  judge  of  the  21st  judicial  circuit. 
There  being  nothing  to  the  contrary  shown,  this  court  will 
presume  he  was  there  presiding  by  request  of  the  judge  of 
the  circuit. 

Nor  is  there  any  force  in  the  objection  that  appellee  sued 
by  one  christian  name,  and  judgment  was  entered  for  him  in 
another  christian  name,  it  appearing  he  was  as  well  known 
by  one  name  as  the  other.  No  objection  of  this  kind  was 
made  in  the  justice's  court. 

On  the  merits,  the  evidence  was  conflicting.  The  plain- 
tiff's testimony  was  strong  to  the  point,  that  defendant  prom- 
ised to  pay  him  for  the  labor  performed  by  him  in  raising 
this  crop.  It  appears  the  land  on  which  the  crop  was  raised 
wTas  rented  by  one  Clawson  of  appellant,  and  that  Clawson 
made  an  arrangement  with  appellee,  under  which  they  became 
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partners  in  the  crop,  appellee  to  have  one-fourth,  he  paying 
one-fourth  of  the  rent. 

Prior  to  this.  Clawson  had  executed  a  mortgage  to  appellant 
on  the  crop,  to  secure  the  rent,  which  appellee  knew.  This  mort- 
gage included  all  the  property  of  Clawson,  and  was  greatly 
in  excess  of  the  rent,  and  of  any  indebtedness  of  Clawson  to 
appellant. 

When  the  crop  matured  appellant  took  possession  of  it,  and 
sold  it,  purchasing  the  corn  himself  for  three  hundred  dol- 
lars. When  appellee  heard  that  the  mortgage  was  foreclosed, 
he  called  on  appellant,  and  was  prevailed  on  by  appellant  not 
to  interfere  with  his  claim;  if  he  did,  Clawson's  creditors 
would  give  appellant  trouble,  and  he,  appellant,  would  pay 
him  for  his  work  in  raising  the  crop.  With  this  assurance, 
appellee  forebore  pressing  his  claim,  and  permitted  appellant 
to  take  his  course  with  the  property. 

It  appears  appel  lee,  before  he  made  the  agreement  with  Claw- 
son, told  appellant  he  would  not  work  in  the  crop  unless  appel- 
lant would  see  him  paid  for  his  labor.  This  promise  to  pay 
appellee  is  proved  by  several  witnesses,  but  denied  by  appellant. 
The  weight  of  evidence  clearly  preponderates  in  favor  of  the 
finding.  But  it  is  urged  there  was  no  consideration  for  this 
promise,  that  it  is  a  collateral  undertaking,  and  void  by  the 
Statute  of  Frauds  and  Perjuries. 

As  we  understand  the  testimony,  a  strong  equity  is  shown 
by  appellee  to  a  portion  of  this  crop — to  one-fourth,  as  the 
testimony  shows.  There  were  one  hundred  and  twenty  acres 
in  corn,  which,  the  witnesses  say,  produced  forty  or  forty-five 
bushels  to  the  acre,  and  worth  twenty  cents  per  bushel.  This 
would  give  in  money  nine  hundred  and  sixty  dollars.  The 
amount  due  by  the  mortgage  was  only  seven  hundred  and 
five  dollars.  Appellant  has  the  proceeds  of  this  corn  crop, 
and  of  the  wheat  and  rye,  on  a  portion  of  which,  also,  appel- 
lee had  a  claim. 

It  appears  Clawson  had  other  creditors,  who  might,  if  any 
controversy  arose  about  this  mortgage  sale,  cause  difficulty, 
19— 71st  III. 
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and  when  appellant  was  informed  by  appellee  of  his  rights, 
appellant  promised  him,  if  he  would  forbear  the  prosecution 
of  them,  he  would  pay  him  for  his  work.  This  was  a  suffi- 
cient consideration.  Appellant  has  a  large  surplus  after  sat- 
isfying the  mortgage,  in  which  it  seems  equitable  and  just 
appellee  should  participate.  His  work  is  proved  to  have  been 
worth  twenty  dollars  per  month,  and  he  worked  five  months. 
The  court  found  one  hundred  dollars  as  his  due,  and  gave 
judgment  accordingly. 

It  is  urged  that  appellee  was  a  minor,  under  twenty-one 
years  of  age,  when  he  did  this  work,  and  therefore  there  can 
be  no  recovery,  as  his  father  is  entitled  to  the  proceeds  of  his 
labor.  His  father  was  a  witness  in  the  cause,  and  we  would 
infer,  from  his  testimony,  he  had  emancipated  his  son  at  the 
time  the  work  was  done,  as  he  made  no  claim  to  the  wages, 
and  spoke  of  the  transaction  as  his  son's,  who  was  of  age 
when  the  action  was  brought.  This  recovery,  under  these 
circumstances,  would  be  a  bar  to  any  action  the  father  might 
institute  for  this  cause. 

On  the  whole  record,  we  think  the  finding  and  judgment 
of  the  court  were  right,  and  accordingly  affirm  the  same. 

Judgment  affirmed. 


Nancy  Blair  et  al. 

v. 

Mary  G.  Vanblarcum. 

Wills — construction  of  a  devise  of  real  estate  to  one,  and  to  the  heirs  of 
her  bodyy  and  to  their  heirs.  A  testator  left  surviving  him  a  daughter, 
who  was  an  only  child.  His  will  contained  this  clause:  "I  will,  give, 
bequeath  and  devise  unto  my  daughter,  Mary  Gamble,  and  to  the  heirs 
of  her  body,  and  to  their  heirs  and  assigns,  all  of  my  real  estate,  of  what- 
ever description  and  wherever  situated ;  and  in  case  the  said  Mary  Gam- 
ble shall  die  without  issue,  then  the  real  estate  hereby  willed,  bequeathed 
and  devised  unto  her,  shall  go  to  and  descend  unto  my  brothers  and 
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sisters,  and  to  their  heirs  and  assigns,  in  equal  proportions:"  Held,  that 
Mary  Gamble  took,  under  this  devise,  a  simple  life  estate,  with  a  remain- 
der  over  to  the  heirs  of  her  body,  in  fee  simple  absolute,  and  that  the 
limitation  to  her  heirs  was  valid  and  binding. 

Writ  of  Error  to  the  Circuit  Court  of  McLean  county; 
the  Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

Messrs.  Stevenson  &  Ewing,  for  the  plaintiffs  in  error. 

Mr.  O.  T.  Beeves,  and  Mr.  C.  K.  Dickinson,  for  the  de- 
fendant in  error. ' 


Mr.  Justice  Walker   delivered  the  opinion  of  the  Court : 

The  father  of  Mary  Vanblarcum  died  testate,  leaving  her 
as  his  only  child.  This  is  the  second  clause  of  his  will  :  "I 
will,  give,  bequeath  and  devise  unto  my  daughter,  Mary 
Gamble,  and  to  the  heirs  of  her  body,  and  to  their  heirs  and 
assigns,  all  of  my  real  estate,  of  whatever  description  and 
wherever  situated;  and  in  case  the  said  Mary  Gamble  shall 
die  without  issue,  then  the  real  estate  hereby  willed,  be- 
queathed and  devised  unto  her,  shall  go  to  and  descend  unto 
my  brothers  and  sisters,  and  to  their  heirs  and  assigns,  in 
equal  proportions."  The  will  was  duly  probated,  and  remains 
in  full  force. 

Subsequently,  Mary  intermarried  with  Jacob  C.  Vanblar- 
cum, and  they  have  filed  this  bill,  alleging  that  plaintiffs  in 
error,  with  other  persons,  are  the  sisters  and  brothers  of  the 
testator,  claiming  that  the  will  vested  in  Mary  Vanblarcum 
the  unconditional  fee  simple  title  to  the  lands  of  which  testa- 
tor died  seized  ;  that  the  limitation  over  to  the  |jeirs  of  her 
body,  and  in  case  of  hei*  death  without  issue  then  to  the 
brothers  and  sisters  of  testator,  is  inoperative  and  void  at  law, 
but  operates  as  a  cloud  on  her  title.  The  bill  prays  for  a 
construction  of  the  will,  and  that  the  conditional  limitation 
over  be  declared  void,  and  that  Mary  be  decreed  the  owner 
in  fee  simple  absolute.     To  this  bill  defendants  below  filed  a 
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demurrer,  which  was  overruled  by  the  court,  by  which  de- 
fendants abided,  and  the  court  granted  the  relief  sought,  which 
is  the  error  assigned  on  this  record. 

Under  the  ancient  English  tenures,  where  a  person  conveyed 
real  estate  to  another  and  the  heirs  of  his  body,  it  was  held, 
that  the  grantee  took  only  a  conditional  fee,  and  in  the  event 
of  his  death  without  such  heirs,  the  title  reverted  to  the 
grantor.  But  to  enlarge  the  estate,  and  free  it  from  the  re- 
version, it  came  to  be  held  that,  as  soon  as  an  heir  of  the  body 
of  the  grantee  was  born,  the  condition  was  performed,  and  if 
he  then  sold  he  could  pass  the  fee,  and  thus  bar  the  reversion, 
and  cut  off  any  title  that  might  have  vested  in  the  heir.  But 
this  rule  was  changed  by  the  statute  of  13  Edw.  I,  chap'.  1, 
commonly  called  the  statute  de  donis  conditionalibus.  That 
statute  enacted,  that  from  thenceforth  the  will  of  the  donor 
be  observed,  and  the  tenements  so  given  to  a  man  and  the 
heirs  of  his  body  should,  at  all  events,  go  to  such  issue,  if 
there  were  any,  or  if  none,  should  revert  to  the  donor.  And 
in  construing  this  statute,  the  courts  held  the  donee  had  no 
longer  a  conditional  fee,  which  became  absolute  on  the  birth 
of  issue,  but  they  divided  the  estate  into  two  parts,  leaving  in 
the  donee  a  new  kind  of  particular  estate,  which  they  called 
a  "fee  tail,"  and  vesting  in  the  donor  the  ultimate  fee  simple 
of  the  land  expectant  on  the  failure  of  issue,  which  expectant 
estate  is  now  called  a  reversion.     (Black.  Com.  vol.  2,  p.  112.) 

Thus  we  see  that  fee  tails  have  grown  out  of  this  statute  of 
Westminster. 

We  shall  now  inquire  how  an  estate  tail  is  created,  and 
whether  such  is  the  character  of  the  estate  devised  by  this 
will.  # 

Blackstone  informs  us,  (vol.  2,  p.  114.)  that  as  the  word 
"heirs"  is  necessary  to  create  a  fee,  so,  in  further  limitation 
of  the  strictness  of  the  feudal  donation,  the  word  "body,"  or 
some  other  words  of  procreation,  are  necessary  to  make  it  a 
fee  tail,  and  ascertain  to  what  heirs  in  particular  the  fee  is 
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limited.  The  words  employed  in  this  case  fall  fully  within 
the  requirements  of  the  law  to  create  an  estate  tail  general. 

Then  what,  under  this  law,  as  it  stood  independent  of  stat- 
utory enactment  by  our  General  Assembly,  was  the  estate 
devised  to  Mrs.  Vanblarcum?  According  to  the  authorities, 
the  donee  acquired  but  a  life  estate  in  eifect ;  but  he  was  not 
impeachable  for  waste  committed  on  the  estate,  by  felling 
timber,  pulling  down  houses,  and  the  like  ;  that  his  wife 
should  have  dower  of  the  estate,  or  the  husband  of  a  female 
tenant  may  be  tenant  by  the  curtesy,  but  the  estate  could  be 
destroyed,  and  the  title  of  the  heir  barred  by  a  fine,  by  a 
common  recovery  or  by  lineal  warranty,  descending  with 
assets  to  the  heir.  But  in  no  other  manner  could  the  donee 
sell  and  convey  the  property  so  as  to  deprive  the  heir  of  an 
estate  in  the  property  similar  to  that  of  his  ancestor.  And, 
independent  of  our  statute,  the  devisee  and  the  heirs  of  her 
body  would  have  taken  and  held  an  estate  tail,  according  to 
the  provisions  of  the  statute  of  Westminster. 

The  sixth  section  of  our  Conveyance  Act  has  provided,  that 
where,  by  the  common  law,  any  person  might  become  seized, 
in  fee  tail,  of  any  lands,  tenements  or  hereditaments,  by  vir- 
tue of  any  devise,  gift,  grant,  etc.,  such  person,  instead  of 
becoming  seized  thereof  in  fee  tail,  shall  be  deemed  and  ad- 
judged to  be  and  become  seized  thereof  for  his  or  her  life 
only,  and  the  remainder  shall  pass,  in  fee  simple  absolute,  to 
the  person  or  persons  to  whom  the  estate  tail  would,  on  the 
death  of  the  first  grantee,  donee  or  devisee  in  tail,  first  pass, 
according  to  the  course  of  the  common  law,  by  virtue  of  such 
devise,  gift,  grant,  or  conveyance.  This  enactment,  then,  has 
unmistakably  defined  Mrs.  "Vanblarcum's  interest,  under  the 
devise  in  the  will  of  her  father,  to  be  a  simple  life  estate, 
with  a  remainder  over  to  the  heirs  of  her  body  in  fee  simple 
absolute.  Hence  that  limitation  is  valid  and  binding,  both 
under  the  common  law  and  this  statute,  and  the  limitation  to 
her  heirs  is  valid  and  binding 
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At  the  common  law,  before  the  statute  de  donis,  when  such 
a  conveyance  was  made,  and  the  grantee  died  without  issue, 
the  estate  reverted  to  the  donor.  And  such  would,  no  doubt, 
be  the  case  under  this  devise,  unless  its  course  is  changed  by 
the  further  limitation  over  to  the  brothers  and  sisters  of  tes- 
tator. As  to  whether  that  limitation  is  too  remote  to  be 
enforced,  we  decline  to  consider,  inasmuch  as  the  contingency 
on  which  they  can  take  may  never  occur,  as  the  devisee  may, 
now  or  hereafter,  have  heirs  of  her  body,  who  will  take  the 
absolute  fee  in  remainder.  At  any  rate,  this  record  presents 
no  facts  requiring  a  discussion  of  that  question,  and  it  will 
be  time  to  determine  it  when  presented  for  decision. 

The  decree  of  the  court  below,  in  overruling  the  demurrer, 
was  erroneous,  and  it  must  be  reversed. 

Decree  reversed. 

Mr.  Justice  Scott  took  no  part  in  this  decision. 


The  Toledo,  Wabash  aisd  Western  Eailway  Co. 

V. 

Jacob  Fredericks. 

1.  Master  and  servant — duty  of  former  to  provide  safe  machinery.  It 
is  the  duty  of  a  railroad  company  to  furnish  suitable  and  safe  machinery, 
and  the  law  imposes  upon  them  a  high  decree  of  care  in  this  regard. 

2.  The  machinery  and  cars  furnished  by  railroad  companies,  for  use, 
ought  not  to  be  so  unskillfully  constructed  that  the  slightest  indiscretion 
on  the  part  of  the  operatives  would  prove  fatal ;  and  where  they  are  so 
constructed,  it  is  such  negligence  as  will  render  them  liable  for  damages 
occasioned  thereby  to  an  employee  who  is  ignorant  of  such  unskillful 
construction. 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the 
Hon.  Charles  S.  Zane,  Judge,  presiding. 
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The  facts  are  stated  in  the  opinion  of  the  court,  except  the 
amount ^of  the  judgment  in  the   court   below,   which   was 

$5000.  * 

Messrs.  Hay,  Greene  &  Littler,  for  the  appellant. 

Mr.  N.  M.  Broadwell,  and  Mr.  Wm.  M.  Springer,  for 
the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  negligence  attributed  to  appellant,  as  a  basis  of  re- 
covery in  this  action,  consists  in  the  fact,  the  coupling 
apparatus  of  its  cars  was  so  improperly  and  unskillfully  con- 
structed as  to  be  dangerous  to  the  operatives,  which  was 
unknown  to  appellee  when  he  engaged  in  its  service,  but 
which  was,  or  could  have  been,  known  to  appellant  by  the 
exercise  of  that  degree  of  care  the  law  imposes  upon  all  rail- 
road companies. 

Appellee  was  employed  as  a  switchman  in  the  yards  of  the 
company  at  Springfield.  It  was  his  duty  to  couple  cars  and 
assist  in  making  up  trains.  While  engaged  in  the  perform- 
ance of  his  duties,  his  hand  was  caught  between  the  dead- 
wood  on  the  engine  and  what  is  called  the  "ratchet-wheel," 
attached  to  the  caboose  car,  and  was  so  badly  crushed  as  to 
cause  a  very  severe  and  permanent  injury.  He  was  in  the 
act  of  attempting  to  couple  the  tender  with  the  caboose  car. 

There  can  scarcely  be  a  doubt  the  draw-bar  on  the  caboose 
car  was  too  short,  which  permitted  the  tender  and  car  to 
come  so  close  together  as  to  cause  the  accident.  The  experi- 
ments subsequently  made  by  the  employees  of  the  company 
show  most  conclusively  the  injury  could  have  been  produced 
in  this  way,  and  no  other  theory  is  or  can  be  suggested  con- 
sistently with  the  evidence.  No  doubt,  the  engine  came 
against  the  car  with  great  power,  and,  the  springs  at  the  end 
of  the  bars  giving  away,  the  tender  and  car  were  forced 
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together.  Had  the  bars  been  of  the  usual  length,  it  seems 
almost  certain  the  accident  would  have  been  avoideo^ 

It  is  contended,  if  there  was  negligence  in  the  construction 
of  the  coupling  used,  it  was  slight,  and  might  have  been 
overlooked  by  the  most  careful  management.  We  can  not 
concur  in  this  view. 

The  proof  shows  there  was  a  very  radical  defect  in  the 
manner  of  the  construction  of  this  particular  coupling  used 
on  appellant's  car.  It  is  proven  to  have  been  positively  dan- 
gerous, and  so  notorious  was  its  reputation  among  the  opera- 
tives in  the  yards,  that  its  dangerous  character  ought  to 
have  been,  or  could  have  been,  known  by  the  exercise  of 
reasonable  diligence  by  the  officers  of  the  company  whose 
duty  it  was  to  build  and  repair  machinery. 

Nor  do  we  think  the  injury  can  be  attributed  to  careless- 
ness on  the  part  of  appellee.  He  had  not  been  long  in  the 
employ  of  appellant,  in  that  particular  service. 

It  was  the  duty  of  the  company  to  furnish  suitable  and 
safe  machinery,  and  the  law  imposes  upon  all  railroad  com- 
panies a  high  degree  of  care  in  this  regard.  Chicago,  Alton 
and  St.  Louis  Railroad  Co.  v.  Shannon,  43  111.  338  •  Chicago, 
Burlington  and  Quincy  Railroad  Co.  v.  Gregory,  58  ib.  272. 

The  machinery  and  cars  furnished  for  use  ought  not  to  be 
so  uaskillfully  constructed  that  the  slightest  indiscretion  on 
the  part  of  the  operatives  would  prove  fatal.  Such  was  the 
character  of  the  coupling  in  question. 

If  appellee  was  guilty  of  any  want  of  ordinary  care  or 
unskillfulness  in  performing  his  work,  it  was  very  slight.  It 
does  not  appear  but  the  same  injury  would  have  befallen  the 
most  expert  operative  in  that  line  of  labor.  Appellee  was 
wholly  ignorant  of  the  peculiar  structure  of  this  car,  and 
hence  no  negligence  can  be  imputed  to  him  on  entering  or 
continuing  in  the  service  of  appellant.  But  not  so  with  the 
company.  The  defect  that  produced  the  accident  was  not 
caused  by  any  recent  injury  to  the  car,  but  attributable  to 
the  original  plan  adopted  for  its  construction.     It  was  the 


1874.]  T.,  W.  &  W.  Ey.  Co.  v.  Fredericks.  297 

Opinion  of  the  Court. 

duty  of  the  company  to  have  caused  it  to  be  examined,  and 
if  found  faulty,  as  it  certainly  was,  it  should  not  have  been 
put  on  the  road.  It  was  culpable  negligence  to  do  so.  Had 
the  car  been  built,  in  the  first  place,  on  the  right  plan,  with 
such  regard  for  the  safety  of  the  operatives  as  the  highest  skill 
and  experience  would  indicate  was  necessary,  and  the  defect 
been  caused  through  continual  use,  and  the  attention  of  the 
principal  officers  not  called  to  it,  nor  reasonable  opportunity 
afforded  to  discover  it,  this  fact  would  afford  an  excuse  for 
the  company.  But  such  was  not  the  case.  The  evidence  is 
conclusive  to  the  point  that  any  mechanic  could  tell  that  this 
particular  coupling  would  be  dangerous  to  the  employees, 
before'  it  was  ever  used.  There  can  hardly  be  any  contro- 
versy as  to  this  fact. 

The  most  serious  question  in  the  case  is,  whether  the  dam- 
ages found  are  not  excessive.  It  must  be  conceded  the  ver- 
dict seems  high,  but,  in  view  of  the  permanent  injury  suffered 
by  appellee,  we  can  not  say  it  is  so  excessive  the  judgment, 
for  that  reason  alone,  should  be  reversed.  The  injury  was, 
indeed,  very  severe,  and  the  pain  endured  very  great. 

The  medical  testimony  shows  there  is  "  stiffness  of  the 
hand,  so  that  he  will  never  have  the  natural  use  of  it."  At 
the  time  appellee  was  hurt,  he  was  receiying  wages  at  the 
rate  of  $55  per  month,  which  would  aggregate  him  a  sum 
over  $600  a  year.  He  has  not  been  able  since  to  perform 
manual  labor,  and  the  evidence  tends  to  show  he  never  will  be 
able  to  do  any  kind  of  labor  from  which  he  can  realize  any 
considerable  amount  of  wages. 

-  Perceiving  no  error  in  the  record,  the  judgment  must  be 
affirmed. 

Judgment  affirmed. 

Mr.  Chief  Justice  Breese  does  not  concur  on  the  ques- 
tion of  damages.     He  thinks  they  are  excessive. 
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Thomas  Harris 

v. 

Aaron  Hatfield. 

1.  Action — party  participating  in  unlawful  act,  can  not  recover  for 
damages  occasioned.  Courts  of  justice  will  not  assist  a  party  who  has  par- 
ticipated in  a  transaction  forbidden  by  statute,  to  assert  rights  growing 
out  of  it,  or  to  relieve  him  from  the  consequence  of  his  own  illegal  act. 

2.  Where  a  plaintiff's  own  unlawful  act  concurs  in  causing  the  dam- 
age he  complains  of,  he  can  not  recover  compensation  for  such  damage. 

3.  Texas  cattle.  In  a  suit  brought  to  recover  damages  on  account 
of  disease  communicated  to  the  cattle  of  the  plaintiff  by  Texas  cattle 
brought  into  this  State  by  defendant,  in  the  month  of  July,  it  appeared 
that  the  plaintiff  had  put  his  cattle,  among  which  were  the  Texas  cattle, 
into  his  own  pasture,  and  that  soon  afterward  the  plaintiff  discovered 
that  some  of  them  were  Texas  cattle,  and  that  he  still  kept  the  pos- 
session and  control  of  them,  and  bought  some  of  them,  and  kept  them 
with  his  other  cattle:  Held,  that  he  was  only  entitled  to  recover  for  such 
damage  as  was  occasioned  before  he  knew  the  character  of  the  cattle,  and 
that  he  could  not  recover  for  any  damages  caused  afterward. 

Appeal  from  the  Circuit  Court  of  Menard  county;  the 
Hon.  Charles  Turner,  Judge,  presiding. 

Mr.  N.  W.  Branson,  and  Mr.  Edward  Lanning,  for  the 

appellant. 

Messrs.  Ketcham,  McNeely  &  Edgar,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  by  Hatfield  against  Harris,  io 
recover  for  damages  resulting  from  the  latter  owning  and 
having  in  his  possession,  within  this  State,  Texas  or  Chero- 
kee cattle,  in  violation  of  the  statute  upon  that  subject,  ap- 
proved April  16,  1869.     Laws  1869,  p.  402. 

The  plaintiff  recovered  and  defendant  appealed  to  this 
court. 

One  of  the  errors  assigned  is    the  refusal  of  instructions 
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asked  by  the  defendant.     Thirteen  in  number  were  so  asked, 
and  all  refused.     Among  them  is  the  following  one: 

"11.  The  jury  are  instructed  that,  although  the  jury 
may  believe,  from  the  testimony,  that  the  plaintiff's  cattle 
died  or  were  damaged  by  the  disease  known  as  the  Texas 
cattle  fever,  and  that  the  cattle  of  the  plaintiff  so  dying  or 
damaged  were  infected  by  Texas  or  Cherokee  cattle  that  had 
been  brought  into  the  State  of  Illinois  by  the  defendant,  yet 
the  jury  ought  not  to  find  a  verdict  for  plaintiff,  if  the  jury 
also  believe,  from  the  testimony,  that  the  plaintiff,  before  his 
said  cattle  were  infected,  received  and  kept  in  his,  the  plain- 
tiff's, pasture  and  possession,  the  cattle  that  communicated 
the  Texas  fever,  knowing  at  the  time  that  said  cattle  so  infect- 
ing plaintiff's  cattle  were  Texas  or  Cherokee  cattle." 

The  second  section  of  the  act  above  referred  to  provides 
that  it  shall  not  be  lawful  for  any  person  or  persons  within 
this  State  to  own  or  have  in  possession  or  control,  any  Texas 
or  Cherokee  cattle,  at  any  time,  which  may  have  been  brought 
into  this  State  at  any  time  except  between  the  first  dav  of 
October  and  the  first  day  of  March  following,  of  each  year. 
The  third  section  makes  the  doing  so  an  indictable  offense, 
punishable  by  fine  and  imprisonment. 

The  evidence  discloses,  without  contradiction,  that  the  de- 
fendant below,  on  July  3,  1872,  brought  into  this  State,  from 
St.  Louis,  Mo.,  64  head  of  cattle,  among  which  were  14  Texas 
or  Cherokee  cattle,  and,  on  that  same  day,  placed  them  all  in 
plaintiff's  pasture  field,  where  the  latter  had  41  head  of  na- 
tive cattle,  to  be  kept  for  a  time  for  an  agreed  compensation; 
that,  on  July  8  following,  plaintiff  bought  of  defendant  50 
of  the  cattle  of  the  latter,  to  be  selected  by  the  plaintiff  out 
of  the  64.  Plaintiff  selected  his  50  head,  taking  6  of  the 
Texas  or  Cherokee  cattle,  and  afterward  exchanged  with  de- 
fendant one  of  the  number  he  had  selected,  a  native,  for  a 
Cherokee.     Defendant   took  his   remaining   14  cattle   away 


300  Haeris  v.  Hatfield.  [Jan.  T. 

Opinion  of  the  Court. 

three  days  after  the  purchase,  and  plaintiff  kept  the  50  he 
had  so  purchased  in  his  pasture.  He  first  noticed  disease 
among  his  cattle  about  July  12  or  15.  Two  were  taken  sick 
and  got  well.  It  was  August  24  before  he  saw  any  other 
sickness.  The  balance  due  on  the  cattle  purchased,  some 
$800,  was  paid  by  plaintiff  about  33  days  after  the  purchase, 
he  making  no  complaint  about  the  cattle,  and  saying  they 
were  doing  well. 

There  was  evidence  tending  to  show  that,  previous  to  the 
time  when  the  cattle  were  put  into  the  pasture  field,  plain- 
tiff had  notice  that  the  cattle  had  just  been  brought  from 
St.  Louis,  Mo.,  and  that  there  were  Texas  or  Cherokee  cattle 
among  them;  that,  after  they  were  put  in,  he  saw  them 
every  day,  watering  them  himself  up  to  the  time  of  his  pur- 
chase; that  he  had  dealt  extensively  in  cattle  for  a  number 
of  years,  and  was  a  good  judge  of  cattle;  that  Texas  or  Cher- 
okee cattle  have  certain  marked  characteristics,  rendering 
them  readily  distinguishable,  by  a  judge  of  cattle,  from  native 
ones,  and  that  these  Texas  or  Cherokee  cattle  had  those  char- 
acteristics. 

It  will  thus  be  seen  that  there  was  not  wanting  evidence 
upon  which  to  base  this  instruction.  In  having  these  Texas 
or  Cherokee  cattle  in  his  possession  or  control,  with  knowledge 
that  they  were  such,  and  had  been  brought  into  the  State  be- 
tween March  1  and  October  1  next  following,  the  plaintiff 
would  have  been  guilty  of  a  criminal  offense.  All  the  damages 
complained  of  were  in  consequence  of  plaintiff  having  in  his 
possession  and  control  these  Texas  or  Cherokee  cattle.  And 
if  such  possession  or  control  was  received  with  the  knowledge 
aforesaid,  then  the  plaintiff's  damages  were  because  of  his 
violation  of  the  statute,  and  the  consequence  of  his  own  un- 
lawful act. 

The  general  principle  is  undoubted  that  courts  of  justice 
will  not  assist  a  person,  who  has  participated  in  a  transaction 
forbidden  by  statute,  to  assert  rights  growing  out  of  it,  or  to 
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relieve  himself  from  the  consequences  of  his  own  illegal  act. 
Hall  v.  Corcoran ,  107  Mass.  251. 

The  principle  is  a  familiar  one,  and  its  application  in  vari- 
ous modes  is  of  frequent  occurrence  in  courts  of  justice.  For 
instances  of  its  application  in  denying  a  right  of  action  to  a 
party  for  an  injury  sustained  while  violating  a  public  statute 
or  a  by-law,  and  where  his  unlawful  act  concurred  in  causing  the 
injury,  see  Worcester  v.  Essex  Merrimac  Bridge  Co.  7  Gray,  459, 
Stanton  v.  Metropolitan  Railway  Co.  14  Allen,  485,  Heland  v. 
City  of  Lowell,  3  Allen,  407.  In  the  latter  case,  the  principle 
is  thus  declared:  "And  it  is  the  established  law,  that,  when 
a  plaintiff's  own  unlawful  act  concurs  in  causing  the  damage 
that  he  complains  of,  he  can  not  recover  compensation  for 
such  damage. " 

We  think  the  case  presented  by  this  instruction  falls  within 
the  application  of  this  principle. 

The  person  who  brings  such  proscribed  cattle  into  the  State, 
and  he  who  owns,  and  he  who  has  them  in  his  possession  or 
control  within  the  State,  under  the  circumstances  stated,  are 
alike  offenders  against  the  statute,  and  punishable  criminally. 
By  the  5th  section  of  the  act,  all  such  persons  are  made 
jointly  and  severally  liable,  in  a  civil  action,  for  damages 
occasioned  by  such  cattle.  And  for  the  further  reason,  that 
the  parties  are  equally  culpable,  no  cause  of  action  would 
arise  in  such  case. 

As  an  abstract  proposition,  the  instruction,  so  far  as  respects 
the  criminal  aspect,  may  be  subject  to  the  criticism  that  it 
leaves  out  the  element  of  the  cattle  having  been  brought  into 
the  State  within  the  period  prohibited  by  the  statute.  That 
is,  by  the  act,  a  condition  of  criminal  liability,  though  not  of 
civil  liability  for  damages.  The  evidence  was  so  clear  that 
the  cattle  had  been  recently  brought  into  the  State,  with 
notice  of  it  to  the  plaintiff,  and  there  being  no  question  upon 
the  point,  it  might  be  regarded  as  virtually  a  conceded  fact. 

By  the  refusal  of  all  defendant's  instructions,  the  jury  were 
left  entirely  uninstructed  as  to  the  law  of  his  defense.     We 
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think  that  he  was  entitled  to  have  this  instruction,  which  has 
been  considered,  given,  and  that  there  was  error  in  refusing 
it.  • 

The  12th  instruction  was  a  similar  one. 

The  evidence  was  much  fuller  to  the  point,  that  plaintiff, 
soon  after  the  cattle  were  admitted  to  his  pasture,  became 
aware  that  there  were  Texas  or  Cherokee  cattle  among  them, 
than  that  he  had  notice  of  such  fact  before  or  at  the  time 
they  were  turned  into  the  pasture;  and  instructions  were 
asked  by  defendant  to  the  effect  that,  if  plaintiff,  knowing 
that  the  cattle  of  defendant  were  brought  into  the  State  in 
the  month  of  July,  permitted  the  cattle  to  remain,  without 
objection,  on  his  pasture  after  he  had  ascertained  that  there 
were  Texas  or  Cherokee  cattle  among  them,  and  that  he  after- 
ward purchased  a  part  of  such  Texas  or  Cherokee  cattle,  and 
continued  in  possession  of  the  same  after  such  purchase,  and 
that  the  damage  resulted  from  such  cattle  being  in  his  posses- 
sion, then  the  jury  should  find  defendant  not  guilty. 

These  instructions  were  faulty  in  not  discriminating  be- 
tween damages  resulting  from  the  cattle  being  in  plaintiff's 
possession  before  and  subsequent  to  the  time  of  ascertaining 
that  there  were  Texas  or  Cherokee  cattle  among  them.  From 
having  in  possession  the  cattle  for  a  space  previously  to  such 
time,  a  cause  of  damage  might  have  been  occasioned,  from 
which  damage  might  have  resulted  sometime  afterward.  For 
such  a  prior  cause  of  damage,  defendant  would  be  liable,  on 
the  hypothesis  of  the  instructions,  but  not  for  any  cause  of 
damage  arising  from  the  subsequent  possession  of  the  cattle. 
The  instructions  should  have  limited  defendant's  non-liability 
to  any  damages  arising  in  consequence  of  plaintiff  having  in 
his  possession  any  of  said  Texas  or  Cherokee  cattle  after  the 
time  of  ascertaining  that  they  were  such. 

The  instructions  given  for  the  plaintiff  were  objectionable 
in  laying  down  the  rule  of  defendant's  liability  as  absolute, 
without  any  reference  to  the  plaintiff's  want  of  knowledge 
of  the  character  of  the  cattle.     In  view  of  the  evidence  on 
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the  point  of  knowledge,  they  should  have  been  qualified,  in 
that  respect,  in  accordance  with  the  vieAvs  here  expressed. 

Objection  is  taken  to  the  admission  of  the  testimony  of  the 
witnesses,  Kirby  J.  Watkins  and  Ensley,  as  to  certain  con- 
versations had  between  them  and  the  defendant.  We  do  not 
perceive  that  the  statements  of  defendant  proved  by  these  wit- 
nesses had  any  legitimate  bearing  upon  the  issue,  and  as  they 
were  but  calculated  to  excite  prejudice  in  the  minds  of  the 
jury  against  the  defendant,  they  should  have  been  excluded. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Stephen  Keen 

v. 

Samuel  D.  Steasbeegee  et  al. 

1.  Practice—  affidavit  showing  nature  of  demand  and  amount  due — effect 
of,  when  filed  with  declaration.  The  only  purpose  subserved  by  the  affida- 
vit of  the  plaintiff  showing  the  nature  of  his  demand,  and  the  amount 
due,  filed  with  his  declaration,  is,  to  entitle  him  to  a  judgment,  as  in  case 
of  default,  unless  the  defendant  shall  file  an  affidavit  of  merits  with  his 
plea;  and  in  case  of  such  default,  the  affidavit  so  filed  with  the  declara- 
tion may  be  taken  as  prima  facie  evidence  of  the  amount  due,  but  even 
this  is  discretionary  with  the  court. 

2.  Whether  the  plaintiff  will  file  such  an  affidavit,  is  entirely  optional 
with  himself,  and  if  he  does  not  do  so,  or  files  an  insufficient  one,  the  only 
effect  such  failure  can  have  upon  the  suit  is,  that  the  defendant  is  entitled 
to  plead  without  accompanying  his  plea  with  an  affidavit  of  merits. 

3.  But,  if  proper  service  is  had,  and  the  declaration  is  filed  in  apt  time, 
the  suit  stands  for  trial,  and  the  defendant  must  enter  his  appearance  and 
plead,  or  a  judgment  may  be  taken  against  him  by  default. 

4.  Presumption  in  favor  of  regularity  of  judgment.  Where  the  court 
has  jurisdiction  of  the  parties  and  of  the  subject  matter  of  litigation, 
every  presumption  of  law  is  in  favor  of  the  regularity  of  the  judgment. 

5.  Evidence  —  must  be  preserved  by  bill  of  exceptions.  In  cases  at 
law,  evidence  can  only  be  preserved  in  the  record  by  bill  of  exceptions, 
and  the  correctness  of  the  finding  of  the  court  below  wilf  not  be  exam- 
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ined  in  the  Supreme  Court  unless  all  the  evidence  upon  which  the  court 
below  acted  is  thus  preserved,  and  the  same  principle  applies  to  circuit 
courts  in  reviewing  the  decisions  of  the  county  court. 

6.  Appeal  from  county  court  to  circuit  court — remanding  order.  When 
a  judgment  of  the  county  court  is  affirmed  hy  the  circuit  court,  it  is  not 
necessary  to  remand  the  cause  to  the  county  court  for  further  action. 
The  order  affirming  the  judgment  is  all  that  is  necessary,  and  upon  filing 
a  copy  of  that  order  with  the  clerk  of  the  county  court,  execution  will 
issue  on  the  judgment,  as  rendered  by  that  court,  without  any  further 
order. 

Appeal  from  the  Circuit  Court  of  Vermilion  county;  the 
Hon.  James  Steele,  Judge,  presiding. 

Mr.  Edward  H.  Brackett,  and  Mr.  Luke  Keilly,  for 

the  appellant. 

Mr.  C.  M.  Swallow,  for  the  appellees. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court  : 

This  was  an  action  of  assumpsit,  commenced  by  appellees 
against  appellant  and  five  others,  of  whom  appellant,  only, 
was  served  with  process,  in  the  county  court  of  Vermilion 
county.  Judgment  by  default  was  there  rendered  in  favor  of 
appellees,  and  against  appellant,  for  the  sum  of  $308.80,  from 
which  appellant  appealed  to  the  circuit  court  of  that  county, 
where  the  judgment  of  the  county  court  was  affirmed.  This 
appeal  is  prosecuted  for  the  purpose  of  reversing  that  judg- 
ment, on  two  grounds,  which  we  will  notice  in  the  order  they 
are  urged. 

First — It  appears  that  the  suit  was  brought  to  recover  the 
amount  due  on  an  account,  a  copy  of  the  various  items  of 
which  were  annexed  to  the  declaration  as  a  bill  of  particulars. 
What  purports  to  be  the  affidavit  of  one  of  the  plaintiffs, 
showing  the  nature  of  their  demand  and  the  amount  due 
them,  sworn  to  before  an  alderman  and  ex  officio  justice  of  the 
peace  of  the  city  of  Pittsburg,  in  the  State  of  Pennsylvania, 
was  annexed  to  and  filed  with  the  declaration. 
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It  is  argued  that,  because  there  is  no  sufficient  evidence  of 
the  official  character  of  the  person  before  whom  this  affidavit 
was  sworn  to,  it  was  a  nullity;  and  the  conclusion  sought  to 
be  established  is,  that  the  default  was  therefore  unauthorized, 
and  the  judgment  erroneous. 

It  appears  that  the  defendant  was  properly  served  with  pro- 
cess more  than  ten  days  before  the  first  day  of  the  term  of 
court  at  which  the  judgment  was  rendered,  and  there  is  no 
bill  of  exceptions  in  the  record  showing  what  evidence  was 
given  on  assessing  damages. 

It  is  not  shown  by  the  record  that  the  defendant  appeared 
in  the  county  court  and  asked  leave  to  plead  to  the  declara- 
tion, disregarding  the  affidavit,  or  that  he  took,  or  attempted 
to  take,  exceptions  to  the  affidavit. 

The  only  purpose  subserved  by  the  affidavit  of  the  plaintiff 
in  such  cases  is,  to  entitle  him  to  a  judgment,  as  in  case  of 
default,  unless  the  defendant  shall  file  an  affidavit  of  merits 
with  his  plea;  and  in  case  of  such  default,  the  affidavit  so  filed 
with  the  declaration  may  be  taken  as  prima  facie  evidence  of 
the  amount  due,  but  even  this  is  discretionary  with  the  court, 
for  it  is  expressly  provided  that  the  court  may  require  fur- 
ther evidence.     2  Gross'  Stats.,  p.  288,  sees.  36,  37. 

But  whether  the  plaintiff  shall  file  such  an  affidavit  with 
his  declaration,  or  not,  is  entirely  optional  with  himself.  If 
he  does  not  do  so,  or  files  an  insufficient  one,  the  only  effect 
such  failure  can  have  upon  the  suit  is,  that  the  defendant  is 
then  entitled  to  plead  to  the  declaration  without  accompany- 
ing his  plea  with  an  affidavit  of  merits.  But  if  proper 
service  is  had,  and  the  declaration  filed  in  apt  time,  the  suit 
stands  for  trial,  and  the  defendant  must  enter  his  appearance 
and  plead,  or  a  judgment  may  be  taken  against  him  by  de- 
fault. 

The  38th  section  of  the  Practice  Act  provides  that,  "For 

want  of  appearance,  the  court  may  give  judgment  by  default," 

and  by  section  40  it  is  enacted  that,  "In  all  suits  in  the  courts 

of  record  in  this  State,  upon  default,  where  damages  are  to  be 

20— 71st  III. 
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assessed,  it  shall  be  lawful  for  the  court  to  hear  the  evidence 
and  assess  the  damages,  without  a  jury  for  that  purpose,"  etc. 
2  Gross,  supra. 

It  appears  here  that  the  county  court  had  jurisdiction  of 
the  parties  and  of  the  subject  matter  of  litigation,  and  every 
presumption  of  law  is  in  favor  of  the  regularity  of  the  judg- 
ment. 

The  doctrine  has  been  asserted  over  and  over  again,  by  this 
court,  that  evidence  in  cases  at  law  can  only  be  preserved  in 
the  record  by  bill  of  exceptions,  and  that  this  court  will  not 
undertake  to  examine  the  correctness  of  the  finding  of  the 
court  below,  unless  all  the  evidence  upon  which  that  court 
acted  is  thus  preserved.  The  same  principle  applies  to  circuit 
courts  in  reviewing  the  decisions  of  the  county  court. 

How,  then,  was  the  circuit  court,  or  how  are  we,  to  know 
upon  what  evidence  the  damages  were  assessed  by  the  county 
court,  in  the  present  case?  The  evidence  is  not  before  us. 
No  bill  of  exceptions  was  taken  showing  that  the  affidavit 
annexed  to  the  declaration  was  received  as  evidence,  or  the 
only  evidence,  or  that  no  evidence  was  heard.  We  must  pre- 
sume, then,  that  legitimate  evidence  was  introduced,  which 
fully  authorized  the  judgment  as  rendered. 

The  second  and  only  remaining  objection  urged  is,  that  the 
circuit  court  erred  in  not  remanding  the  cause,  or  affirming 
the  judgment  of  the  county  court  back  to  that  court  for  fur- 
ther and  final  action  or  judicial  determination. 

Even  if  this  objection  were  well  taken,  it  could  not  be 
taken  advantage  of  by  the  appellant,  for  the  plain  reason 
that  he  is  not  injured  by  it. 

But  we  do  not  conceive  the  objection,  purely  formal  and 
technical  as  it  is,  to  be  well  taken.  The  3d  section  of  the 
"Act  to  increase  the  jurisdiction  of  county  courts,"  in  force 
July  1st,  1872,  provides, ';  Appeals  and  writs  of  error  shall  be 
allowed  from  the  final  judgments  of  the  county  court,  in  cases 
under  this  act,  to  the  circuit  court,  to  be  taken  and  tried  in 
the  same  manner  as  is  now  or  may  hereafter  be  provided  by 
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law  for  appeals  and  writs  of  error  from  the  circuit  to  the  Su- 
preme Court,"  etc. 

The  8 2d  section  of  the  act  in  regard  to  practice  in  courts 
of  record,  is  in  these  words:  "When  an  appeal  or  writ  of 
error  shall  be  prosecuted  from  a  judgment,  decree  or  order, 
to  the  Supreme  Court,  and  such  appeal  or  writ  of  error  is 
dismissed,  or  the  judgment,  decree  or  order  is  affirmed,  upon 
a  copy  of  the  order  of  the  Supreme  Court  being  filed  in  the 
office  of  the  clerk  of  the  court  from  which  the  case  was  re- 
moved, execution  may  issue,  and  other  proceedings  be  had, 
as  if  no  appeal  or  writ  of  error  had  been  prosecuted." 

We  think  this  section,  under  a  fair  and  reasonable  con- 
struction of  the  section  last  before  quoted,  applies  to  the  cir- 
cuit court  in  cases  of  appeal  and  writs  of  error  prosecuted 
from  the  county  court  to  that  court. 

The  order  of  the  circuit  court,  therefore,  affirming  the 
judgment  of  the  county  court,  was  all  that  was  necessary, 
and  upon  filing  a  copy  of  that  order  with  the  clerk  of  the 
county  court,  execution  will  issue  on  the  judgment,  as  ren- 
dered by  that  court,  without  any  further  order. 

Perceiving  no  error  in  the  record,  the  judgment  is  affirmed. 

Judgment  affirmed. 


Thomas  C.  Eeeves 

v. 
Caeeie  M.  Webstee. 

1.  Married  women — separate  property — what  proof  necessary  to  pro- 
tect it,  under  act  of  1861,  against  husband's  creditors.  At  common  law,  the 
husband  is  presumed  to  own  all  the  property  in  the  possession  of  the 
■wife  while  they  are  living  together,  and  the  act  of  1861  was  not  designed 
to  overcome  this  presumption.  If  the  wife  claims  the  benefit  of  the  act, 
she  must  bring  herself  within  its  provisions  by  proof.  She  holds  the 
affirmative  of  the  issue,  and  must  prove  it. 
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2.  It  is  not  sufficient  for  the  wife  to  prove  that  she  purchased  the  prop- 
erty from  a  person  other  than  her  husband,  during  coverture,  to  enable 
her  to  hold  it  as  against  her  husband's  creditors,  under  the  act  of  1861, 
but  she  must  also  show,  by  evidence,  that  she  obtained  the  consideration 
which  she  paid  for  it  from  a  source  other  than  her  husband,  in  good  faith. 

Appeal  from  the  Circuit  Court  of  Tazewell  county ;  the 
Hon.  John  Burns,  Judge,  presiding. 

Mr.  W.  S.  Coy,  for  the  appellant. 

Mr.  M.  D.  Beecher,  and  Messrs.  Eoberts  &  Green,  for 
the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  replevin,  brought  by  Carrie  M.  "Web- 
ster against  Thos.  C.  Reeves,  in  the  circuit  court  of  Tazewell 
county. 

The  parties,  by  agreement,  waived  a  jury,  and  a  trial  was 
had  before  the  court.  Upon  hearing  the  evidence,  the  court 
rendered  judgment  for  the  plaintiff  for  the  property  in  ques- 
tion. The  defendant  brings  the  case  here,  and  insists  that 
the  judgment  of  the  court  is  not  sustained  by  the  proof. 

It  appears,  from  the  evidence  contained  in  the  record,  that 
the  plaintiff  is  a  married  woman,  residing  with  her  husband; 
that  on  the  15th  day  of  November,  1871,  she  purchased  of 
one  John  Brownlee  a  certain  lot  in  Delavan,  and  obtained  a 
deed  therefor.  The  deed  contained  a  clause,  as  follows: 
"And  the  parties  of  the  first  part,  in  consideration  of  the 
aforesaid  sum  of  money,  further  sells,  and  assigns  and  trans- 
fers to  the  said  party  of  the  second  part,  all  the  merchandise 
in  the  building  standing  on  said  premises,  including  two 
billiard  tables,  with  all  the  fixtures  thereto." 

The  defendant,  who  was  sheriff  of  Tazewell  county,  then 
read  in  evidence  an  execution  against  Oliver  D.Webster,  the 
husband  of  plaintiff,  which  showed  a  levy  upon  the  billiard 
tables.     He  also  proved,  that  soon  after  the  plaintiff  made 
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the  purchase,  her  husband  went  into  possession  of  the  prop- 
erty, and  kept  a  billiard  saloon  for  some  two  months. 

Under  the  issues  in  this  case,  the  plaintiff  was  required  to 
show  that  she  owned  the  property  in  question.  At  common 
law  the  husband  is  presumed  to  own  all  the  personal  property 
in  the  possession  of  the  wife,  while  they  are  living  together. 

The  act  of  1861  was  not  designed  to  overcome  the  presump- 
tion of  the  common  law  in  that  respect.  The  plaintiff,  in 
order  to  claim  the  benefit  of  the  act  of  1861,  was  bound  to 
bring  her  case,  by  the  evidence,  within  its  provisions. 

She  acquired  this  property  during  coverture,  and  will  be 
protected  under  the  act  if  she  acquired  it,  in  good  faith,  from 
any  person  other  than  her  husband.  This  was  an  affirmative 
fact  for  her  to  establish. 

She  proved  that  she  purchased  the  property  of  Brownlee, 
but  where  or  of  whom  she  obtained  the  consideration  paid 
Brownlee  for  the  property,  the  evidence  entirely  fails  to  show. 
In  this,  the  plaintiff's  proof  was  defective.  The  law  required 
her  to  show,  that  the  money  or  property  that  went  to  pay  for 
the  property  in  question  was  her  own  separate  property, 
acquired  in  good  faith  from  some  person  other  than  her  hus- 
band. 

This  case  is  governed  by  that  of  Farrell  v.  Patterson,  43  111. 
52,  in  which  it  is  said :  "It  is  but  the  repetition  of  an  old 
and  quite  familiar  principle,  that  he  who  asserts  an  affirmative 
right  must  establish  it  by  proof.  The  onus  is  upon  him.  So 
with  a  married  woman :  if  she  asserts  that  she  bought  property 
and  paid  for  it  with  her  own  money,  received  in  good  faith 
through  a  source  other  than  her  husband,  she  must  prove  it." 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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George  Thomas 

V. 

Board  of  Trustees  of  the  Illinois  Industrial 
University  et  al. 

1.  Mechanic's  lien — law  in  relation  to,  does  not  apply  to  work  done  for 
the  State.  The  Mechanic's  Lien  Law  refers  to  individuals  and  private 
corporations,  and  does  not  apply  to  labor  done  or  materials  furnished  for 
the  State,  or  general  or  local  public,  or  even  for  those  who  hold  property 
of  the  State  in  trust,  and  are  improving  it  for  and  under  the  direction  of 
the  State. 

2.  The  fact  that  a  State  institution  is  managed  by  a  board  of  trustees, 
who  may  sue  and  be  sued,  does  not  authorize  the  special  and  restricted 
remedy  against  the  property  of  the  State  under  their  control,  provided  by 
the  Mechanic's  Lien  Law  against  individuals  and  private  corporations, 
especially  where  the  trustees  are  expressly  prohibited  from  binding  the 
State  beyond  the  amount  appropriated  for  the  use  of  the  institution. 

3.  Same — work  only  partly  done.  A  workman  who  undertakes  to  per- 
form an  entire  contract  can  not  quit  when  he  chooses,  without  cause,  and 
enforce  a  lien  for  such  portion  of  the  work  as  he  may  have  performed. 
2STor  can  he  enforce  a  lien  for  each  week's  wages.  He  has  no  power  to 
split  up  an  entire  demand,  and  maintain  several  suits,  and  enforce  several 
liens. 

4.  Pleading — petition  for  a  mechanic's  lien  by  sub-contractor.  A  peti- 
tion to  enforce  a  lien  by  a  sub-contractor,  which  fails  to  set  out  the  terms 
of  the  contract  with  the  principal  contractor,  and  that  the  sub-contract 
was  within  the  power  of  the  principal  contractor  to  make,  so  as  to  bind 
the  owner  of  the  property,  or  that  there  was  a  sufficient  fund  due  the 
principal  contractor  to  pay  the  petitioner,  or  that  he  had  performed  his 
contract,  is  substantially  defective. 

5.  The  Illinois  Industrial  University,  is  a  State  institution,  and 
not  subject  to  the  Mechanic's  Lien  Law. 

Writ  of  Error  to  the  Circuit  Court  of  Champaign  county ; 
the  Hon.  C.  B.  Smith,  Judge,  presiding. 

This  was  a  proceeding  to  enforce  an  alleged  mechanic's 
lien  upon  the  property  of  the  Illinois  Industrial  University. 
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Mr.  James  A.  Kennedy,  for  the  plaintiff  in  error. 

Messrs.  Cunningham  &  Webber,  for  the  defendants  in 
error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

It  is  urged,  in  affirmance  of  the  decree  of  the  court  below, 
that  the  entire  property  and  management  of  the  university 
belongs  to  and  is  under  the  control  of  the  State,  and  that  the 
Mechanic's  Lien  Law  does  not  apply  to  the  case.  When  that 
law  is  considered,  it  is  apparent  that  it  contains  no  language 
from  which  it  can  be  inferred  that  the  legislature  intended 
its  provisions  to  apply  to  labor  done  for,  or  materials  fur- 
nished to,  the  State,  in  the  improvement  of  its  real  estate. 
The  entire  scope  of  that  act  refers  to  individuals  and  to  pri- 
vate corporations,  and  it  would  violate  the  long  and  ever 
recognized  canon  of  interpretation,  that  laws  which  refer  to 
inferiors  can  not  be  held  to  embrace  superiors,  or  laws  refer- 
ring to  individuals  do  not  embrace  the  State.  This  law  only, 
in  terms,  applies  to  persons,  and  can  not  be  held  to.  embrace 
the  State,  or  the  general  or  local  public,  or  even  those  who 
hold  property  of  the  State  in  trust,  and  are  improving  it  for 
and  under  the  direction  of  the  State.  It  then  follows  that, 
if  this  is  a  State  institution,  belonging  to  and  entirely  con- 
trolled by  the  State,  at  its  expense,  the  workman  has  no  lien 
on  the  property  for  his  pay. 

Is  this  university,  then,  a  State  institution,  or  is  it  a  pri- 
vate corporation?  It  has  been  largely  endowed  with  funds 
by  the  State,  received  by  donation  for  the  purpose,  from  the 
general  government.  The  act  by  which  it  is  organized  places 
its  control  under  the  authority  of  the  State.  The  Governor 
is  required  to  appoint,  and  the  Senate  to  confirm,  the  trustees 
who  control  the  institution,  except  the  Governor  and  Super- 
intendent of  Public  Instruction  are  made  ex  officio  members 
of  the  board  of  trustees,  for  the  management  of  the  fund  and 
the  government  of  the  university.     There  is  nothing  in  the 
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act  from  which  it  can  be  inferred  that  this  institution  was,  in 
any  respect,  to  be  a  private  corporation,  either  in  whole  or  in 
part.  It  was  founded  on  donations  from  the  general  government, 
the  county  of  Champaign,  the  Central  railroad,  and,  it  may 
be,  from  private  individuals.  These  donations  consisted  of 
land  scrip  from  the  general  government,  lands  and  bonds 
given  by  Champaign  county,  freights  by  the  railroad  com- 
pany, the  title  to  which  was  transferred  to  the  State,  and 
became  the  property  of  the  State,  to  hold  in  trust  for  the  pur- 
poses of  the  university,  and  these  trustees  and  officers  were 
appointed  by  the  authority  of  the  State  for  its  government 
and  control.  Private  individuals  have  no  interest  in  or  con- 
trol over  it,  but  it  is,  in  every  sense  of  the  term,  a  State  insti- 
tution. It,  with  its  property,  management  and  control,  is 
entirely  under  the  power  of  the  General  Assembly,  and  this  has 
been  recognized  .by  the  General  Assembly  by  making  subse- 
quent appropriations  for  the  erection  of  buildings,  and  to 
defray  expenses,  and  by  expressly  prohibiting  the  board  of 
trustees  from  obligating  the  State  for  the  payment  of  any  sum 
of  money  in  excess  of  the  appropriations  thus  made.  Sec. 
3,  acts  1871-2,  p.  143. 

The  officers  of  the  incorporation  are  paid,  either  directly  or 
indirectly,  from  funds  belonging  to  the  State.  All  of  the 
interest  derived  from  the  funds  invested,  from  rents  from  real 
estate,  and  for  tuition  paid  by  pupils,  or  otherwise,  belongs 
to  the  State,  and  hence  there  can  be  no  pretense  that  the 
institution  is  private,  or  is  to  be  governed  by  laws  relating  to 
private  persons  or  corporations. 

Had  this  body  been  mixed  in  its  character,  and  a  part  had 
been  held  by  private  individuals,  and  another  part  held  by 
the  State,  then  the  rule  would,  no  doubt,  be  different.  It  has 
been  held  that,  where  the  State  enters  into  trade  or  business 
with  private  individuals  associated  together  in  a  corporate 
capacity,  then  such  organization  may  be  subjected  to  all  of 
the  legal  remedies  which  apply  to  private  corporations.  Nor 
can  we  infer  from  the  fact  that  the  board  of  trustees  may  sue 
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and  be  sued,  that  the  General  Assembly  intended  that  the 
special  and  restricted  remedy,  by  suing  to  enforce  a  mechan- 
ic's lien,  was  intended  to  be  given.  That  idea  is  clearly  neg- 
atived by  the  provision  which  expressly  prohibits  the  board 
of  trustees  from  binding  the  State  for  the  payment  of  any 
sum  beyond  the  amount  appropriated.  This  excludes  all  idea 
that  the  property  could  become  bound,  by  lien  or  otherwise, 
for  any  sum,  but  that  the  improvements  should  be  paid  out 
of  the  appropriation,  and  not  by  sale  of  the  land  or  buildings 
upon  which  the  university  was  erected.  In  this,  as  well  as 
in  other  particulars,  this  differs  from  the  case  of  The  Board 
of  Education  v.  Greenbaum,  39  111.  609. 

We  are  unable  to  perceive,  in  the  organization  of  this  body, 
any  material  difference,  such  as  should  distinguish  it  from 
the  State  institutions  for  the  blind,  the  insane,  or  the  deaf 
and  dumb.  We  are  therefore  clearly  of  opinion  that  no 
lien  attached  in  favor  of  plaintiff  in  error  for  labor  performed 
or  materials  furnished.  But  even  if  it  could  be  held  that  it 
did,  the  petition  was  substantially  defective.  It  fails  to  set 
out  the  terms  of  the  contract  with  the  first  or  principal  con- 
tractor, and  that  the  sub-contract  was  within  the  power  of  the 
principal  contractor  to  make,  so  as  to  bind  the  owner  or  the 
property,  or  that  there  was  a  sufficient  fund  due  the  principal 
contractor  to  pay  plaintiff  in  error,  nor  does  it  appear  that  he 
had  performed  his  contract. 

It  can  not  be  held  that,  in  case  a  workman  undertakes  to  per- 
form an  entire  contract,  he  may  quit  when  he  chooses,  with- 
out cause,  and  enforce  a  lien  for  such  portion  of  the  work  as 
he  may  have  performed.  He  has  no  power  to  split  up  an 
entire  demand,  and  maintain  several  suits  and  enforce  several 
liens.  He  could  not  maintain  a  suit  to  enforce  his  lien  for 
each  week's  wages,  and  thus  harrass  and  vex  with  costs  the 
owner  and  principal  contractor.  He  should  perform  his  con- 
tract, unless  wrongfully  prevented,  before  he  can  enforce  a 
lien.  Any  other  construction  of  the  statute  would  render  it 
liable  to  be  made  an   engine  of  oppression,  instead   of  the 
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means  of  obtaining  justice.  Plaintiff  in  error,  so  far  as  we 
can  see,  has  a  complete  remedy  by  suit  under  the  statute, 
against  the  board  of  trustees  and  the  contractor,  by  recover- 
ing judgment  and  by  execution  thereon. 

We,  for  the  reasons  indicated,  must  hold  that  the  decree 
of  the  court  below  must  be  affirmed,  which  is  done. 

Decree  affirmed. 


James  B.  Stevenson 

v. 
Wm.  M.  O'Neal  et  al. 

Assignee  without  recourse — how  far  protected.  In  a  suit  by  the  as- 
signee in  good  faith,  and  for  value,  of  a  note  assigned,  without  recourse 
and  before  maturity,  and  without  any  knowledge  on  the  part  of  the  as- 
signee  of  any  claim  of  defense  by  the  maker,  the  mere  fact  that  the  as- 
signment is  without  recourse  is  not  sufficient  to  charge  the  assignee  with 
notice  of  a  defense  against  the  note,  on  the  part  of  the  maker,  nor  is  it 
sufficient  to  put  him  on  inquiry  in  reference  thereto. 

Writ  of  Error  to  the  Circuit  Court  of  McLean  county. 

Messrs.  Stevenson  &  Ewing,  for  the  plaintiff  in  error. 

Messrs.  Weldon  &  Benjamin,  for  the  defendants  in  erroi. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the 
Court : 

This  was  an  action  of  debt,  in  the  McLean  circuit  court, 
on  a  sealed  obligation.  The  plea  was  nil  debet,  with  a  stipu- 
lation that  defendants  might  prove  any  defense  they  could 
prove   if  specially  pleaded  under  good  pleas. 

The  jury  found  for  the  plaintiff  a  small  portion  of  the  debt 
claimed,  and  a  sum  in  damages,  which,  added  to  the  amount 
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of  debt  found  due,  did  not  amount  to  more  than  one-third  of 
the  debt  and  damages  claimed  by  the  plaintiff,  for  which  the 
court  rendered  judgment. 

To  reverse  this  judgment,  the  plaintiff  brings  the  record 
here,  by  writ  of  error. 

The  contest,  in  the  court  below,  was  on  the  consideration 
of  the  note,  and  did  the  plaintiff  take  the  assignment  for 
value,  and  under  such  circumstances  as  to  relieve  him  from 
inquiry  as  to  the  consideration. 

The  note  was  assigned  some  months  before  due  by  the 
payee,  without  recourse,  for  value,  to  Henry  A.  Ewing,  and 
by  him,  without  recourse,  for  value,  to  the  plaintiff.  There  is 
no  question  about  the  value  paid  by  plaintiff.  The  only 
question  is,  does  the  assignment  of  a  negotiable  note,  months 
before  its  maturity,  for  value  received,  without  recourse,  raise 
a  suspicion  of  an  infirmity  in  the  consideration,  and  is  it  suf- 
ficient to  prompt  inquiry  in  a  reasonably  prudent  man  into 
the  consideration,  who  is  about  to  take  the  note  for  value,  by 
assignment  ? 

It  is  strenuously  urged  by  counsel  for  defendant,  that  such 
a  writing  upon  a  note  or  sealed  obligation  to  pay  money, 
raises  a  suspicion  of  some  infirmity  in  the  note,  other  than 
the  ability  of  the  maker  to  pay.  We  do  not  doubt  such  an 
indorsement  might  aid  in  creating  such  a  suspicion,  and  would 
put  the  assignee  on  inquiry  ;  but  we  have  searched  for  author- 
ity establishing  the  proposition  to  the  extent  claimed  for  it, 
but  in  vain.  Defendants  cite  two  cases  decided  by  this  court 
as  sustaining  the  position,  but  we  do  not  read  them  so.  In 
Russell  v.  Hadduck,  3  Gilm.  233,  the  court  said,  where  a  party 
is  about  to  receive  a  bill  or  note,  if  there  are  any  such  sus- 
picious circumstances  accompanying  the  transaction,  or  with- 
in the  knowledge  of  the  party,  as  would  induce  a  prudent 
man  to  inquire  into  the  title  of  the  holder  or  the  considera- 
tion of  the  paper,  he  shall  be  held  bound  to  make  such 
inquiries,  or  if  he  neglects  so  to  do,  he  shall  hold  the  paper 
subject  to  all  equities — in  other  words,  he  shall  act  in  good 


316  Stevenson  v.  O'Neal  et  al.  [Jan.  T. 

Opinion  of  the  Court. 

faith,  and  not  wilfully  remain  ignorant  when  it  was  his  duty 
to  inquire  into  the  circumstances,  and  know  the  facts.  But 
in  this  very  case,  Hadduck,  who  was  claiming  as  assignee, 
testified  that  he  suspected  there  was  some  reason  why  the 
holders,  Newbury  &  Burch,  desired  to  sell  the  bill,  but  what 
the  reason  was  he  did  not  know,  but  was  informed  and  be- 
lieved it  was  for  the  purpose  of  enabling  them  to  assert  their 
just  and  legal  rights.  Now,  notwithstanding  Hadduck  had 
his  suspicions  and  made  no  inquiry,  he  had  judgment. 

Murray  v.  Beckwith,  48  111.  391,  from  the  language  of  the 
opinion  as  found  therein,  shows  a  very  different  state  of  facts 
from  that  appearing  in  this  case. 

There  were  two  questions  in  that  case  :  one,  was  there  any 
notice  to  plaintiff  of  failure  of  consideration  ?  Did  he  receive 
the  note  without,  in  fact,  paying  a  consideration  for  it  ?  If 
there  was  evidence  from  which  the  jury  could  have  inferred 
either  of  these  propositions,  the  evidence  of  failure  of  consid- 
eration should  have  been  admitted* 

The  court  say,  the  evidence  that  a  note  on  a  firm  perfectly 
solvent,  for  a  large  sum  of  money,  within  three  days  of  its  ma- 
turity, should  be  sold  at  a  discount  of  three  hundred  and  fifty 
dollars  or  more,  and  the  holder  receive  in  payment  the  note 
of  the  purchaser  at  ninety  days  time,  and  the  fact  that  the 
makers  of  the  note  were  in  business  but  a  few  blocks  off,  and 
the  holder  offering  good  paper  and  such  a  discount,  and  re- 
ceiving payment  in  that  mode,  we  think  tend  to  prove  appel- 
lee had  notice  of  the  defense,  or  may  have  been  sufficient 
notice  to  put  him  on  inquiry. 

The  vast  difference  between  that  case  and  this  is  very  ob- 
vious. In  that  case,  the  facts  so  clearly  stated  as  tending  to 
prove  appellee  had  notice  of  a  defense,  or  even  sufficient  to 
put  him  on  inquiry,  are  many  and  various.  The  simple,  soli- 
tary fact,  that  a  note  is  assigned  "without  recourse,"  in  mer- 
cantile or  ordinary  transactions  in  negotiable  paper,  has 
reference  to  the  ability  of  the  maker  to  pay.  In  many  cases 
— and  the  rule,  if  established,  must  be  general — an  assignee 


1874.]  Stevenson  v.  O'Neal  et  al.  317 

Opinion  of  the  Court. 

of  negotiable  paper  would  have  no  means  of  inquiring  into 
the  consideration. 

This  note  was  under  seal,  and  imported  a  consideration, 
and  it  is  proved  it  bore  upon  it  the  payment  of  one  year's 
interest.  "Was  not  this  fact  sufficient  to  repel  a  suspicion  of 
failure  of  consideration  ?  The  plaintiff  gave  full  value  for 
the  note.  It  had  several  months  to  run,  and  he  satisfied  him- 
self that  one  of  the  makers  was  able  to  pay  it.  Would  a 
reasonably  cautious  man,  under  these  circumstances,  have 
done  more?  Should  he  be  required  to  do  more?  What  is 
there  suspicious  about  the  transaction?  We  see  nothing. 
The  plaintiff  testifies  he  had  no  knowledge  of  the  controversy 
which  had  been  carried  on  about  the  sale  of  Cashmere  goats, 
for  which  this  note,  with  others,  was  given,  and  was  not 
mixed  up  in  any  way  with  it.  We  are  not  willing  to  hold, 
under  the  facts  disclosed  by  this  record,  that  the  plea  of  fail- 
ure of  consideration  should  prevail,  the  assignee  having  taken 
the  note,  before  maturity,  in  good  faith,  with  no  knowledge 
of  any  equities  in  favor  of  the  makers  and  defendants. 

The  court  gave  all  the  instructions  asked,  and  as  asked, 
except  plaintiff's  14th  instruction,  which  the  court  modified, 
and,  we  think,  properly. 

But  as  to  the  failure  of  consideration,  we  are  not  satisfied, 
taking  the  proof  on  that  point  in  connection  with  the  proof 
of  notice  of  defense,  that  justice  has  been  done.  It  appears 
to  us,  the  principal  in  this  note  has  received  nearly  or  quite 
the  consideration  expressed  in  it,  and  they  repeatedly  declared 
they  had  lost  nothing  by  the  goat  purchase.  The  case  ought 
to  be  again  tried,  though  this  is  the  second  trial.  In  the  first 
trial,  plaintiff  obtained  a  much  larger  verdict  than  the  pre- 
sent, and  though  it  is  important  an  end  should  be  put  to 
litigation,  it  is  equally  important  justice  should  be  approxi- 
mated at  least. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a 

new  trial. 

Judgment  reversed. 
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V. 

Chambers  Houston. 

1.  Taxation  by  private  corporations — and  herein,  what  is  a  private  cor- 
poration. It  was  not  in  the  power  of  the  legislature,  under  the  constitution 
of  1848,  to  confer  upon  private  persons  or  private  corporations  the  author- 
ity to  levy  and  collect  taxes  or  special  assessments  on  real  estate. 

2.  Where  the  object  of  the  creation  of  a  corporation  is  not  declared  in 
the  law  creating  it,  but  it  appears  that  it  was  to  advance  the  private  inter- 
ests  of  land-owners  in  the  district  incorporated,  and  none  others  are  em- 
braced in  its  provisions,  although  it  maj'-  incidentally  enhance  the  general 
prosperity  of  the  whole  community,  it  is  none  the  less  a  private  corpora 
tion. 

3.  By  an  act  of  the  legislature,  certain  persons  were  appointed  a  board 
of  directors  to  locate  and  superintend  the  construction  of  a  levee  on  tho 
Wabash  river,  within  certain  townships,  and  were  made  capable  to  con- 
tract, sue  and  be  sued,  by  a  given  name  and  style.  The  act  further  pro- 
vided that  all  the  owners  of  real  estate  within  the  townships  named,  at 
certain  stated  periods,  should  elect  three  resident  freeholders  of  the  ter 
ritory,  to  succeed  the  board  appointed  by  the  act,  and  that  the  board 
should  appoint  two  freeholders  to  assess  the  benefit  such  improvement 
would  be  to  each  tract  or  farm,  and  makes  such  assessment  a  lien  upon 
the  real  estate  until  paid,  and  provides  for  proceedings  by  summons,  in 
the  nature  of  a  scire  facias,  against  each  delinquent,  and  a  judgment  for 
the  sale  of  the  land  to  pay  the  assessment  and  costs:  Held>  that  the  board 
created  by  this  act  is  a  private  corporation,  and  that  the  assessments 
made  under  the  power  therein  contained  are  void,  as  being  in  conflict 
with  section  5  of  the  9th  article  of  the  constitution  of  1848. 

4.  Such  a  law  can  not  be  maintained  on  the  principle  that,  where  the 
public  exigency  requires  it,  the  General  Assembly  may  establish  districts 
by  the  union  of  two  or  more  municipal  corporations,  and  place  the  gov- 
ernment entirely  under  the  control  of  the  corporate  authorities  of  such 
districts,  bestowing  upon  them,  amongst  others,  the  taxing  power,  for  the 
reason  that  that  principle,  though  recognized  by  the  courts,  rests  upon  the 
distinct  ground  that  the  people  subjected  to  the  burden  must  consent  to 
the  formation  of  such  district  with  the  attributes  of  municipalities,  whilst 
this  law  affords  them  no  opportunity  to  express  either  assent  or  dissent. 

Writ  of  Error  to  the  Circuit  Court  of  Wabash  county; 
the  Hon.  Tazewell  B.  Tanner,  Judge,  presiding. 
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Mr.  Aaron  Shaw,  Messrs.  Bell  &  Green,  and  Messrs. 
Green  &  Fields,  for  the  plaintiff  in  error. 

Mr.  J.  C.  Denny,  Mr.  Geo.  C.  Reily,  Mr.  James  S. 
Pritchett,  and  Messrs.  Robinson,  Knapp  &  Shutt,  for  the 
defendant  in  error. 

Mr.  Justice  Scott  delivered'the  opinion  of  the  Court : 

The  principal  point  argued  is,  whether  the  law  under  which 
the  assessment  was  made  is  not  unconstitutional  and  void,  as 
being  in  conflict  with  the  5th  section  of  the  9th  article  of  the 
constitution  of  1848. 

By  the  1st  section  of  the  act  of  1865,  certain  persons  named 
and  their  successors  were  appointed  a  board  of  directors  to 
locate  and  superintend  the  construction  of  a  levee  on  the 
Wabash  river,  as  may  be  advisable,  and  within  the  townships 
therein  to  be  mentioned,  with  full  power  and  authority  to 
construct  such  levee,  to  adopt  such  measures  and  do  every- 
thing that  may  be  necessary  to  make  the  work  answer  the 
purpose  of  its  construction,  and,  for  that  purpose,  they  were 
made  capable,  in  law,  to  contract  and  be  contracted  with,  sue 
and  be  sued,  plead  and  be  impleaded,  by  the  name  and  style 
of  "The  Board  of  Directors  for  Leveeing  the  Wabash  River 
and  its  tributaries  on  Allison  Prairie." 

The  2d  section  provides  that  all  the  owners  of  real  estate 
embraced  within  the  limits  of  certain  townships  named  shall, 
on  the  second  Monday  of  April,  1866,  and  every  two  years 
thereafter,  elect  three  resident  freeholders  of  the  territory,  to 
succeed  the  board  appointed  by  the  act,  who  shall  hold  their 
offices  for  two  years,  and  until  their  successors  shall  be 
elected. 

In  the.  6th  section,  it  is  provided  the  board,  as  soon  as 
practicable,  and  as  often  thereafter  as  they  may  deem  proper, 
shall  appoint  two  disinterested  freeholders,  whose  duty  it 
shall  be  to  carefully  examine  the  lands  within  such  territory; 
to  rate  and  assess  the  benefits  such  improvements  are  or  may 
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be  to  each  tract  or  farm,  and  return  the  same,  under  their 
hands,  to  the  board  of  directors,  with  a  certificate,  indorsed 
and  sworn  to  by  them,  that  it  is  a  true  and  faithful  assess- 
ment, to  the  best  of  their  judgments,  and  such  assessments 
shall  be  liens  upon  the  different  tracts  of  land  upon  which 
they  are  assessed  until  the  same  are  fully  paid. 

The  7th  section  provides,»the  board  of  directors  may,  by 
resolution,  order  the  whole  of  such  assessments  to  be  paid  at 
one  time  or  call  for  the  payment  thereof  in  installments,  as 
in  their  opinion  may  be  deemed  most  advisable. 

By  the  10th  section,  it  is  provided,  the  board  of  directors 
may  enforce  the  collection  of  the  assessments,  after  the  de- 
linquent list  shall  have  been  filed  in  the  office  of  the  circuit 
clerk  of  the  proper  county,  by  a  summons,  in  the  nature  of  a 
scire  facias,  against  each  delinquent,  which  shall  be  served 
by  the  sheriff,  and,  if  served  ten  days  before  the  first  day  of 
court,  judgment  may  be  rendered  by  the  court  against  each 
of  such  delinquents  for  the  sale  of  his  lands  for  the  pay- 
ment of  such  assessments  and  costs. 

This  proceeding  was  commenced,  under  the  latter  section, 
to  obtain  judgment  against  defendant  for  assessments  made 
against  his  land  situated  within  the  limits  of  the  territory 
described  in  the  act. 

It  is  claimed,  the  5th  section  of  the  9th  article  of  the  con- 
stitution of  1848,  which  provided,  "the  corporate  authorities 
of  counties,  townships,  school  districts,  cities,  towns  and  vil- 
lages may  be  vested  with  power  to  assess  and  collect  taxes 
for  corporate  purposes,  such  taxes  to  be  uniform  in  respect  to 
persons  and  property,  within  the  jurisdiction  of  the  body 
imposing  the  same/7  constituted  no  limitation  on  the  power 
of  the  legislature  to  create  every  conceivable  description  of 
corporate  authorities,  and,  when  created,  to  endow  them  with 
the  attributes  of  corporations  within  the  meaning  of  that 
clause  of  the  constitution.  The  argument  is,  the  constitu- 
tional objection  may  be  avoided  on  the  ground  the  corpora- 
tion created   by  this  act  is  a  public  corporation,  created  for 
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public  purposes,  the  board  of  directors  being  elected  by  the 
people  of  the  district  who  are  to  be  taxed,  and  all  taxes  im- 
posed under  the  act  are  imposed  with  the  consent  of  the 
people  to  be  affected.  It  is  fatal  to  this  view,  the  assessment 
was  not  made  by  any  one  elected  by  the  owners  of  real  estate 
in  the  district  to  be  taxed,  nor  even  by  the  alleged  corporate 
authorities  of  the  corporation.  It  was  made,  as  the  statute 
provides,  by  two  disinterested  freeholders  chosen  by  the  direc- 
tors. These  freeholders  are  in  no  sense  corporate  authorities 
of  this  corporation,  nor  were  they  selected  by  the  people  to 
make  the  assessment. 

In  Harward  v.  St.  Clair  and  Monroe  Levee  and  Drainage 
Company  et  al.  51  111.  130,  it  was  held  that,  by  the  phrase, 
"  corporate  authorities/'  as  used  in  the  constitution,  must  be 
understood  those  municipal  officers  who  are  either  directly 
elected  by  the  people  subject  to  the  taxes,  or  appointed  in 
some  mode  to  which  they  have  given  their  consent.  The 
real  estate  owners  in  this  district  did  not  elect  the  persons 
who  made  the  assessment,  nor  were  they  elected  in  any  mode 
to  which  they  had  given  their  consent. 

But  the  defense  may  be  placed  on  the  broader  proposition, 
that  this  is  not  a  public  corporation  for  public  purposes,  and 
hence  it  was  not  in  the  power  of  the  legislature,  under  the 
constitution  of  1848,  to  confer  upon  it  the  authority  to  levy 
and  collect  taxes,  or,  what  is  the  same  thing  in  principle, 
special  assessments,  on  the  real  estate  within  the  territory 
designated. 

It  has  been  declared  by  the  decisions  of  this-  court,  that 
section  5  of  article  9,  cited,  must  be  construed  as  a  limitation 
upon  the  power  of  the  General  Assembly  to  grant  the  right 
to  assess  and  collect  taxes  to  any  other  than  the  corporate  or 
local  authorities  of  the  municipality  or  district  to  be  taxed, 
and,  accordingly,  it  was  decided  the  right  of  taxation  could 
not  be  bestowed  upon  private  persons  or  private  corpora- 
tions.    Harward  v.  St.   Clair  and  Monroe  Levee  and  Drain- 

21— 71st  III. 
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age  Company,  supra;  South  Park  Commissioners  v.  Salomon,  51 
111.  37. 

This  corporation  is  strictly  a  private  corporation.  It  has 
none  of  the  elements  of  a  municipal  or  other  public  corpora- 
tion. In  Teneych  v.  Tlie  Canal  Company,  3  Harrison,  200,  the 
court  say:  "  Public  corporations  are  political  corporations, 
such  as  are  founded  wholly  for  public  purposes,  and  the  whole 
interest  in  which  is  in  the  public.  All  corporations,  whether 
public  or  private,  are,  in  contemplation  of  law,  founded  upon 
the  principle  that  they  will  promote  the  interest  or  conveni- 
ence of  the  public." 

A  railway  company  is  a  private  corporation,  yet  it  is  de- 
signed to  promote  the  general  public  good  as  well  as  advance 
private  speculation.  So,  too,  are  turnpike  and  canal  com- 
panies, and  other  like  corporations,  designed  to  enhance  the 
public  prosperity.  The  interest,  therefore,  which  the  public 
may  have  in  a  corporation,  unless  it  has  all  the  interest,  does 
not  necessarily  make  it  a  public  incorporation. 

All  municipal  corporations  are  created  by  the  State  to 
assist,  in  some  degree,  in  the  maintenance  of  the  good  order 
of  the  whole  community,  but,  primarily,  to  administer  the 
local  affairs  of  the  city,  town  or  district  incorporated.  Coun- 
ties, school  districts  and  road  districts,  are  invested  with 
corporate  powers.  They  are  involuntary  political  or  civil 
divisions  of  the  State,  created  to  assist  in  the  administration 
of  the  government.  As  such,  of  necessity,  they  are  authorized 
to  levy  and  collect  taxes  for  corporate  purposes. 

The  object  of  the  creation  of  the  plaintiff  corporation  is 
not  declared  in  the  law,  but  it  is  apparent  it  was  to  advance 
the  private  interests  of  land-owners  in  the  district  incorpo- 
rated. None  others  are  embraced  within  its  provisions.  It 
is  possible,  it  may  enhance  the  general  prosperity  of  the  whole 
community.  Incidentally,  it  may  do  this,  but  it  is  none  the 
less  a  private  corporation  for  that  reason.  It  is  not  a  muni- 
cipality, created  to  administer  the  local  affairs  of  the  district, 
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nor  is   it  in   any  sense   a  political   division   of  the  State  or 
county. 

We  do  not  think  this  law  can  be  maintained  on  the  prin- 
ciple of  the  cases  in  this  court  which  hold  that,  where  the 
public  exigency  requires1  it.  the  General  Assembly  may  estab- 
lish districts  by  the  union  of  two  or  more  municipal  corpora- 
tions, and  place  the  government  entirely  under  the  control  of 
the  corporate  authorities  of  such  districts,  bestowing  on  them, 
among  others,  the  taxing  powers.  The  People  v.  Salomon,  51 
111.  37.  It  has  always  been  ruled,  this  power  in  the  legisla- 
ture is  subject  to  this  limitation,  that  a  local  burden  can  not 
be  imposed  upon  a  locality  without  the  consent  of  the  people 
to  be  affected.  The  persons  subject  to  the  burdens  imposed 
by  this  law,  never  gave  their  assent  to  it,  nor  were  they 
afforded  an  opportunity  to  express  their  assent  or  dissent. 
The  incorporation  was  arbitrarily  imposed  upon  them  by 
leo-islative  enactment.  The  cases  that  hold  the  doctrine  con- 
tended  for  are  all  placed  on  the  distinctive  ground,  the  people 
subjected  to  the  burdens  inflicted  must  consent  to  the  forma- 
tion of  such  districts  with  the  attributes  of  municipalities.. 
This  they  have  never  done  in  the  case  at  bar.  The  case  of 
Uessler  v.  Drainage  Commissioners,  53  111.  105,  is  an  author- 
ity exactly  in  point,  and  is  conclusive  of  this  view  of  the  law. 

There  is  another  unanswerable  objection  to  this  law.  The 
constitution  requires  that  all  u  taxes  shall  be  uniform  in 
respect  to  persons  and  property  within  the  jurisdiction  of  the 
body  imposing  the  same."  This  assessment  is  neither.  It 
is  only  made  against  owners  of  real  estate,  and  persons  own- 
in^  another  species  of  property  in  the  district,  although  they 
may  be  greatly  benefited  by  the  contemplated  improvement, 
are  subjected  to  no  burdens  whatever. 

In  no  view  we  can  take,  can  this  law  be  maintained.  The 
demurrer  was,  therefore,  properly  sustained,  and  the  judg- 
ment of  the  court  is  affirmed. 

Judgment  affirmed. 

Mr.  Chief  Justice  Breese:     I  concur  in  the  judgment. 
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Kildroy  P.  Aldrich  et  al 

V. 

James  M.  Thurston-. 

1.  Homestead — embraces  the  whole  lot  of  ground  on  which  the  dwelling 
house  is,  if  it  does  not  exceed  the  limited  value.  The  homestead  occupant 
may  claim  as  his  homestead  the  whole  lot  of  ground  upon  which  his 
dwelling  house  is  situated,  if  it  does  not  exceed  the  limited  value,  although 
his  other  improvements  may  be  in  part  or  in  whole  upon  another  lot  of 
ground. 

2.  A  quarter  quarter  section  is  a  legal  subdivision  of  land,  and,  as 
such,  is  marked  as  a  lot  of  ground. 

3.  Same — release  of  in  one  lot  of  ground,  no  bar  to  claim  of  in  another. 
The  widow  of  one  who  died  seized  of  a  quarter  section  of  land,  on  one 
quarter  of  which  was  his  dwelling  house,  is  not  estopped  from  claiming 
homestead  in  the  lot  on  which  the  dwelling  house  is  situated,  by  execut- 
ing a  release  of  homestead  and  dower  in  the  balance  of  the  land.  The 
operation  of  the  deed  of  release  is  confined  to  the  land  described  therein. 

Writ  of  Error  to  the  Circuit  Court  of  Madison  county; 
the  Hon.  Joseph  Gillespie,  Judge,  presiding. 

Mr.  David  Gillespie,  for  the  plaintiffs  in  error. 

Messrs.  Dale  &  Burnett,  for  the  defendant  in  error. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment,  for  the  recovery  of  the 
possession  of  the  south-west  quarter  of  the  south-east  quarter 
of  a  certain  section  of  land. 

The  plaintiffs'  claim  of  title  is  by  a  purchase  of  the  premi- 
ses by  their  ancestor,  at  an  administrator's  sale  of  the  whole 
quarter  section,  made  November  30,  1861,  for  the  purpose 
of  paying  the  debts  of  Alfred  W.  Hinch,  deceased,  who  died 
seized  in  fee  of  the  quarter  section. 

The  defendant  married  the  widow  of  said  Hinch,  and  his 
ground  of  defense  is  a  homestead  right  in  the  premises,  in  her. 
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It  appears,  from  the  testimony,  that  the  dwelling  house  in 
which  Alfred  Hinch  resided  at  the  time  of  his  death,  was 
situated  on  the  premises  in  controversy,  the  south-west 
quarter  of  the  quarter  section,  and  stood  about  four  rods  south 
of  the  line  dividing  the  south-west  quarter  from  the  north- 
west quarter  of  the  quarter  section;  that  there  were  only 
about  five  acres  on  the  forty  in  dispute  fenced  and  under  cul- 
tivation ;  that  the  house  lot  was  mainly  on  the  north-west 
forty — that  forty  being  mostly  under  cultivation  ;  that  the 
barn  stood  thereon  ;  that  it  was  supposed  by  some  that  the 
dwelling  house  was  on  the  north  eighty  of  the  quarter  section, 
and  there  was  evidence  of  Hindi's  declarations  to  that  effect. 

In  view  of  this  evidence,  it  is  insisted  that  the  homestead 
claim,  if  still  subsisting,  will  only  include  the  house  and  that 
portion  of  the  south-west  forty  which  was  under  cultivation 
at  the  time  of  the  death  of  Hinch,  about  five  acres,  and  that 
plaintiffs  should  have  had  judgment  for  the  unoccupied  por- 
tion of  the  forty  at  least.  The  homestead  exemption,  as  given 
by  the  statute,  is :  "the  lot  of  ground  and  the  buildings 
thereon  occupied  as  a  residence,  and  owned  by  the  debtor." 

A  quarter  quarter  section  is  a  legal  subdivision  of  land, 
and,  as  such,  is  marked  as  a  lot  of  ground.  We  see  nothing 
in  the  language  giving  the  homestead  right  to  prevent  the 
homestead  occupant  from  claiming  as  his  homestead  the  whole 
lot  of  ground  upon  which  his  dwelling  house  is  situated,  if  it 
do  not  exceed  the  limited  value,  although  his  other  im- 
provements may  be,  in  part  or  in  whole,  upon  another  lot  of 
ground.     The  dwelling  house  is  the  main  object. 

There  is  nothing  in  the  language  of  the  homestead  act  to 
countenance  the  restriction  of  the  homestead  right  to  that 
portion  of  the  lot  of  ground  upon  which  the  house  stands, 
which  is  in  cultivation,  or  may  be  occupied  in  connection 
with  the  dwelling  house. 

One  George  Widicus  purchased  at  the  administrator's  sale 
the  other  three-quarters  of  said  quarter  section  ;  and  the 
plaintiffs,  on  the  trial  below,  introduced  in  evidence  a  deed 
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from  the  defendant  and  his  wife  to  said  Widicus,  dated  March 
3,  1864,  purporting  to  release  and  quit  claim  to  him,  for  the 
expressed  consideration  of  $1000,  all  the  dower  right,  all  the 
homestead  right,  and  all  other  right  of  the  grantors  in  and 
to  the  lands  which  had  been  purchased  by  Widicus.  It  is 
insisted  that,  by  reason  of  this  deed,  defendant  is  precluded 
from  setting  up  this  defense  of  a  homestead  right  in  this  case; 
that  at  the  time  of  making  the  deed,  the  widow  of  Hi-rich 
selected  the  tracts  bought  by  Widicus  as  those  in  which  she 
claimed  a  homestead,  and  that  she  thus  made  her  election, 
and  can  not  now  claim  the  remaining  forty  acres  for  her 
homestead. 

We  can  not  perceive  any  valid  ground  for  such  claim.  The 
operation  of  the  deed  must  be  confined  to  the  lands  mentioned 
in  it.  We  know  not  on  what  principle  it  can  be  held  to  be 
a  release  or  waiver  of  the  homestead  exemption  in  any  other 
tract  of  land.  We  can  not  view  it  as  an  implied  binding 
admission  that  the  homestead  right  existed  only  in  the  lands 
released  by  the  deed,  or  as  an  estoppel  to  bar  the  setting  up  a 
homestead  right  in  any  other  tract  of  land. 

These  being  the  only  objections  taken  to  the  validity  of 
the  homestead  claim  which  is  set  up,  and  they  being  found 
to  be  untenable,  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


Amos  Atkins 

v. 

Thomas    Byrnes. 

1.  Replevin — requisites  of  plea  of  property  in  the  defendant,  or  a  third 
person.  If  a  defendant  pleads  property  in  himself,  or  a  third  person,  he 
must,  in  the  same  plea,  traverse  the  plaintiff's  allegation  of  right. 

2.  In  such  case,  the  allegation  of  property  in  the  defendant,  or  a  third 
person,  is  only  considered  as  inducement  to  the  traverse  of  the  plaintiff's 
right,  and  the  plaintiff  must  take  issue  on  the  traverse,  and  not  on  the  in. 


1874.]  Atkins  v.  Byunes.  327 

Syllabus. 

duccment,  and  on  such  an  issue  the  substantial  matter  in  dispute  is,  the 
right  of  the  plaintiff  to  the  property.  The  plaintiff  holds  the  affirmative 
of  the  issue,  and  must  sustain  his  right  or  fail  in  the  action. 

3.  What  the  plaintiff  must  prove,  the  defendant  is  at  liberty  to  dis- 
prove, and  this  he  may  do  by  showing  a  state  of  facts  inconsistent  with 
the  plaintiff's  claim. 

4.  Chattel  mortgage  —  acquiring  possession.  Where  a  party,  who 
held  a  chattel  mortgage  on  certain  property,  issued  a  distress  warrant, 
and  caused  his  bailiff  to  take  possession  of  the  property  under  the  author. 
ity  of  the  distress  warrant,  the  possession  thus  acquired  was  legally  the 
possession  of  the  landlord  and  mortgagee,  and  he  did  not  thereby  release 
any  lien  which  he  had  upon  the  property  by  virtue  of  his  chattel  mort- 
gage. 

5.  He  could,  as  against  the  rights  of  all  but  third  parties,  whose  inter- 
ests had  attached  before  the  property  was  so  taken,  subject  the  same  to 
the  payment  of  either  or  both  liens. 

6.  Same — priority  of  lien,  when  determined  by  prior  possession.  Where 
two  parties  have  chattel  mortgages  on  the  same  property,  and  they  both 
permit  the  property  to  remain  in  the  possession  of  the  mortgagor  an  un- 
reasonable length  of  time  after  the  maturity  of  their  respective  mort- 
gages, they  can  not,  as  against  the  claim  of  a  third  party,  enforce  them; 
but,  as  against  each  other,  the  one  first  acquiring  possession  of  the  prop- 
erty is  entitled  to  priority  of  lien. 

7.  Landlord  and  tenant — right  to  distrain  not  warned  by  taking  note 
and  chattel  mortgage  for  rent  due.  The  acceptance  of  an  obligation  of  an 
inferior,  or  even  of  an  equal  degree,  does  not  extinguish  a  prior  obligation, 
unless  such  is  the  express  agreement  of  the  parties,  and  rent  issuing  out 
of  the  realty  is  of  a  higher  obligation  than  any  simple  contract. 

8.  Hence,  the  execution  of  a  promissory  note  for  rent  due,  and  a  chat- 
tel mortgage  to  secure  its  payment,  does  not  operate  as  a  waiver  of  the 
right  to  enforce  payment  by  distress. 

9.  Same — when  landlord  may  distrain  before  the  expiration  of  the  term. 
Where,  by  the  terms  of  the  lease  or  contract  of  renting,  the  rent  becomes 
due  before  the  expiration  of  the  term,  the  landlord  is  authorized  to  dis- 
train when  it  is  due,  and  is  under  no  obligation  to  wait  until  the  expira- 
tion of  the  term. 

10.  Error  will  not  always  reverse— striking  replication  from  the 
files.  Although  a  replication  may  be  improperly  stricken  from  the  files, 
yet,  if  the  same  evidence  was  admitted  under  issues  which  were  formed 
as  would  have  been  admissible  under  an  issue  upon  *he  replication  so 
stricken  from  the  files,  the  error  will  not  be  ground-for  a  reversal. 
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Appeal  from  the  Circuit  Court  of  Madison  county;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

Mr.  David  Gillespie,  for  the  appellant. 
Messrs.  Dale  &  Burnett,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

The  plaintiff's  right  to  the  property  in  controversy  is  based 
upon  a  chattel  mortgage  executed  to  him  by  William  A. 
Skeen,  the  original  owner  of  the  property,  on  the  29th  day 
of  June,  1868,  to  secure  the  payment  of  a  promissory  note 
for  $333  in  90  days  from  that  date. 

The  defense  interposed  is,  first,  that  William  Cool  was  en- 
titled to  the  property  under  a  prior  mortgage,  subject  to 
which  the  plaintiffs  mortgage  was  taken;  second,  that  the 
defendant,  at  the  time  the  plaintiff  sued  out  his  writ,  held 
the  property  as  a  distress  for  rent,  by  virtue  of  a  distress  war- 
rant issued  by  William  Cool  against  William  A.  Skeen,  and 
directed  to  him  as  bailiff.  The  mortgage  to  Cool  was  exe- 
cuted on  the  21st  day  of  September,  1867,  to  secure  the  pay- 
ment of  a  promissory  note  for  $250  one  year  and  fifteen  days 
from  date.  The  distress  warrant  was  issued  on  the  8th  day 
of  January,  1869,  and  was  executed  by  taking  the  property 
in  controversy  from  the  possession  of  Skeen  on  the  9th  day 
of  the  same  month.  Prior  to  that  time,  the  plaintiff  had  not 
reduced  the  property  to  his  possession  under  his  chattel  mort- 
gage, but  had  suffered  the  same  to  remain  in  the  possession 
of  Skeen. 

The  court,  at  the  instance  of  the  defendant,  instructed  the 
jury  as  follows : 

"The  court  instructs  the  jury  that  the  plaintiff  in  this  case 
claims  title  to  the  property  under  a  chattel  mortgage,  exe- 
cuted by  one  William  A.  Skeen  to  the  plaintiff,  bearing  date 
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June  29,  1868,  which  mortgage  is  made  subject  to  a  mort- 
gage executed  by  said  Skeen  to  one  Wm.  Cool. 

"The  defendant  claims  title  by  virtue  of  a  distress  warrant 
issued  by  Cool  to  him  on  the  8t'h  day  of  January,  1869,  and 
by  virtue  of  which  he  levied  upon  the  property  in  question 
as  the  property  of  said  Skeen. 

"  Defendant  also  sets  up  title  in  Wm.  Cool  under  the  chat- 
tel mortgage  mentioned  in  the  chattel  mortgage  under  which 
plaintiff  claims.  Upon  this  state  of  facts,  the  court  instructs 
the  jury  as  follows: 

"  1.  If  the  jury  believe,  from  the  evidence,  that,  at  the 
time  of  the  commencement  of  this  suit,  Wm.  Cool  held  a 
valid  mortgage  upon  the  property  in  question,  and  that  this 
mortgage  was  made  prior  to  the  execution  of  the  mortgage 
under  which  plaintiff  claims,  and  that  plaintiff  took  his 
mortgage  subject  to  the  mortgage  of  Cool,  and  that,  at  the 
time  of  the  commencement  of  this  suit,  said  mortgage  from 
Skeen  to  Cool,  or  a  portion  of  it,  was  unpaid,  then  the  jury 
will  find  for  the  defendant,  upon  the  issue  of  property  in 
Wm.  Cool,  and  this,  although  Cool  may  never  have  taken 
possession  under  his  mortgage,  (amended,)  unless  he  has  lost 
the  same  by  his  laches. 

"If  the  jury  believe,  from  the  evidence,  that  the  defend- 
ant, at  the  time  of  the  commencement  of  this  suit,  held  the 
property  under  the  distress  warrant  in  evidence  before  the 
jury,  and  at  the  time  of  levying  said  distress  warrant  the 
property  in  question  was  in  possession  of  said  Wm.  A.  Skeen, 
and  that  the  rent  mentioned  in  said  distress  warrant,  or  a 
portion  of  it,  was  then  due  to  Cool;  and  if  the  jury  further 
believe,  from  the  evidence,  that  the  debt  mentioned  in  Ihe 
chattel  mortgage,  executed  by  said  Skeen  to  plaintiff,  had 
been  due  for  the  space  of  two  months  and  upwards,  at  the 
time  of  levying  said  distress,  and  that  said  plaintiff  had  suf- 
fered the  said  Skeen  to  remain  in  possession  of  said  property 
for  said  time  after  said  debt  became  due,  then  the  jury  will 
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find  for  the  defendant  upon  the  issue  presented  by  the  fifth 
plea. 

"If  the  jury  believe,  from  the  evidence,  that  Atkins 
allowed  Skeen  to  remain  in  possession  of  the  property  in 
question  for  the  space  of  three  months  after  the  same  became 
due,  and  that  during  said  time  Cool  obtained  possession  of 
said  property  under  a  valid  distress,  then  the  jury  will  find 
for  the  defendant." 

It  is  insisted  by  the  plaintiff  that  these  instructions  are 
erroneous,  because — 

First — The  defendant  did  not  take  the  property  under  the 
chattel  mortgage. 

Second — The  chattel  mortgage  was  not  competent  evidence 
to  maintain  the  issue  under  either  pica. 

Third — The  evidence  shows  that  the  chattel  mortgage  was 
paid. 

Fourth — That  there  was  not,  in  fact,  a  valid  distress,  and 
the  question  of  whether  the  distress  warrant  was  valid,  is,  by 
the  last  instruction,  improperly  left  to  the  jury. 

It  was  said,  in  Anderson  et  al.  v.  Talcott,  1  Gilm.  371,  "that, 
if  the  defendant  pleads  property  in  himself,  or  a  third  person, 
he  must,  in  the  same  plea,  traverse  the  plaintiff's  allegation 
of  right.  In  such  case,  the  allegation  of  property  in  the  de- 
fendant, or  a  third  person,  is  only  considered  as  inducement 
to  the  traverse  of  the  plaintiff's  right,  and  the  plaintiff  must 
take  issue  on  the  traverse,  and  not  on  the  inducement.  On 
such  an  issue,  the  substantial  matter  in  dispute  is,  the  right 
of  the  plaintiff  to  the  property.  The  plaintiff  holds  the 
affirmative  of  the  issue,  and  must  sustain  his  right  or  fail  in 
the  action.  What  the  plaintiff  must  prove,  the  defendant 
is  at  liberty  to  disprove.  This  he  may  do  by  showing  a  state 
of  facts  inconsistent  with  the  plaintiff's  claim." 

The  pleas  here  are  broad  enough  to  comprehend  the  entire 
ground  of  the  defense.  Under  the  plea  of  property  in  Cool, 
it  was  competent  to  give  in  evidence  his  interest  under  his 
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chattel  mortgage,  in  connection  with  evidence  of  the  posses- 
sion of  the  property,  either  by  himself  or  his  agent.  Cleaves 
v.  Herbert,  61  111.  126. 

We  are  of  opinion  that,  although  the  defendant  took  the 
property  from  Skeen  as  bailiff,  under  the  authority  of  the  dis- 
tress warrant,  yet  his  possession  was  legally  that  of  Cool, 
under  whose  direction  and  for  whom  he  was  acting,  and  that 
Cool  did  not  thereby  release  any  lien  which  he  had  upon  the 
property  by  virtue  of  his  chattel  mortgage.  He  could,  con- 
sequently, subject  the  property,  as  against  the  rights  of  all 
but  third  parties  whose  interests  had  attached  before  the 
property  was  taken,  to  the  payment  of  either  or  both   liens. 

Both  the  plaintiff  and  Cool  had  permitted  the  property  to 
remain  in  the  possession  of  the  mortgagor  an  unreasonable 
length  of  time  after  the  maturity  of  their  respective  mort- 
gages, and,  as  against  the  claim  of  a  third  party,  could  not 
enforce  them  ;  but,  as  against  each  other,  under  the  circum- 
stances, the  one  first  acquiring  possession  of  the  property  was 
entitled  to  priority. 

Although  the  plaintiff  might  have  availed  of  Cool's  laches 
to  take  the  property  under  his  mortgage,  he  neglected  to  do 
so  in  apt  time,  and  did  not  attempt  to  assert  his  rights  until 
the  property  was  seized  by  the  defendant.  This  was  too  late. 
Constant  v.  Mattcson,  22  111.  558. 

We  do  not  think  the  evidence  satisfactorily  shows  that 
Cool's  mortgage  was  paid  before  he  caused  the  property  to  be 
taken.  The  possession  of  the  note  by  the  plaintiff  on  Skeen 
is  prima  facie  evidence  to  that  effect,  but  nothing  more. 
Cool  swears  positively  that  the  balance,  after  deducting  two 
credits,  amounting  to  $170,  was  still  due  upon  it,  and  that  it 
had  got  out  of  his  possession  by  accident.  The  justice  of 
the  peace  in  whose  possession  the  note  seems  to  have  been  at 
one  time,  does  not  contradict  him,  but  the  impression  his  evi- 
dence creates  is,  rather  to  confirm  that  of  Cool.  Neither  the 
plaintiff  nor  Skeen  swears  to  its  payment,  which  they  would 
scarcely  have  declined  to  do,  had  such  been  the  fact. 
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We  are  unable  to  yield  our  assent  to  the  position  con- 
tended for  by  counsel,  that  the  execution  of  a  promissory 
note  for  rent  due,  and  a  chattel  mortgage  to  secure  its  pay- 
ment, operates  as  a  waiver  of  the  right  to  enforce  payment  by 
distress. 

In  Bates  v.  Nellis,  5  Hill,  651,  it  was  held,  where  a  tenant, 
at  the  time  of  receiving  his  lease,  executed  a  bond  and  war- 
rant of  attorney  as  collateral  security  for  the  rent,  on  which 
judgment  was  afterwards  entered  up,  that  this  was  not  an 
extinguishment  of  the  landlord's  remedy  by  distress.  The 
general  principle  applicable  i«s,  that  the  acceptance  of  an 
obligation  of  an  inferior,  or  even  of  an  equal  degree,  does 
not  extinguish  a  prior  obligation,  unless  such  is  the  express 
agreement  of  the  parties;  and  that  rent,  issuing  out  of  the 
realty,  is  of  a  higher  obligation  than  any  simple  contract. 
Cornell  v.  Lamb,  20  Johnson,  407 ;  Taylor's  Landlord  and 
Tenant,  sec.  565. 

We  do  not  read  the  distress  warrant  as  the  counsel  does, 
when  he  says  that  it  appears  from  it  that  the  rent  for  1868  wTas 
not  due  when  the  warrant  was  issued.  As  copied  in  the  record, 
the  warrant,  after  stating  that  the  sum  of  $30  is  due  for  prior 
rent,  after  deducting  the  payments,  amounting  to  $170,  pro- 
ceeds :  "And  also  for  the  use  and  occupancy  of  the  same  land 
above  described  for  the  year  commencing  1st  of  March,  1868, 
and  terminating  1st  of  March,  1869,  at  the  sum  of  $10  per 
acre,  making  therefor  the  sum  of  $200,  which  said  sum  is 
now  due  and  owing  to  me,  as  also  the  first  mentioned  sum." 
If  the  rent,  by  the  terms  of  the  lease  or  contract  of  renting, 
was  due  before  the  expiration  of  the  term,  the  landlord  was 
authorized  to  distrain  when  it  was  due,  and  was  under  no 
obligation  to  wait  until  the  expiration  of  the  term.  Buckley 
v.  Taylor,  2  Term  R.  600;  Russell  v.  Doty,  4  Cowen,  576. 

The  indorsement  of  the  amount  on  the  writ,  by  the  defend- 
ant, was  evidently  by  mistake,  but  it  could  no  more  change 
the  amount  appearing  upon  the  face  of  the  writ,  than  could 
the  like  indorsement  by  a  sheriff  or  constable  upon  an  execu- 
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tion  change  the  amount  of  the  judgment  for  the  collection  of 
which  it  is  issued.  It  could,  at  anytime,  be  corrected  to  con- 
form to  the  facts,  or,  indeed,  so  far  as  we  are  able  to  perceive, 
the  indorsement  might  be  entirely  erased  without  detriment 
to  the  rights  of  the  parties. 

We  are,  therefore,  of  opinion  that  the  instructions  were  not 
erroneous,  and  that  the  plaintiff  did  not  clearly  establish  his 
right  to  the  property,  either  as  against  the  chattel  mortgage 
of  Cool,  or  the  lien  of  the  distress  warrant. 

The  court  erred  in  striking  the  plaintiff's  replication  to  the 
defendant's  second  plea  from  the  files,  but  this  in  no  manner 
prejudiced  the  rights  of  the  plaintiff.  The  same  evidence 
was  admitted  under  the  issues  as  they  were  joined,  that  could 
have  been  properly  admitted  had  issue  been  joined  on  that 
replication.  The  error  was  trivial,  and  is  not  ground  for  re- 
versal. 

Perceiving  no  substantial  error  in  the  record,  the  judg- 
ment is  affirmed. 

Judgment  affirmed. 


Chicago,  Book  Island  and  Pacific  R.  R.  Co.  et  al. 


The  Town  of  Lake  et  al. 

1.  Eminent  domain  —  necessity  or  propriety  of  exercising  the  right, 
can  not  be  inquired  into  by  the  courts.  Courts  have  the  right  to  determine 
whether  the  use  private  property  proposed  to  be  taken  and  appropriated 
to  is  public  in  its  nature  or  not,  but  when  the  use  is  public,  the  judiciary- 
can  not  inquire  into  the  necessity  or  propriety  of  exercising  the  right  of 
eminent  domain ;  that  right  is  political  in  its  nature,  and  to  determine 
when  it  shall  be  exercised  belongs  exclusively  to  the  legislative  branch 
of  the  government. 

2.  If  the  use  for  which  private  property  is  proposed  to  be  taken  is  pub- 
lic, or  if  it  be  so  doubtful  that  the  courts  can  not  pronounce  it  not  to  be 
such  as  to  justify  the  compulsory  taking,  the  decision  of  the  legislature, 
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embodied  in  the  enactment  giving  the  power,  that  a  necessity  exists  to 
take  the  property,  is  final  and  conclusive. 

3.  Where  the  case  is  such  that  it  is  proper  to  delegate  to  individuals 
or  to  a  corporation  the  power  to  appropriate  private  property,  it  is  also 
competent  to  delegate  the  authority  to  decide  upon  the  necessity  of  taking. 

4.  Same — right  to  take  property  of  a  corporation.  The  fact  that  prop, 
erty  sought  to  be  taken  for  a  public  street,  by  a  town  authorized  to  do  so, 
belongs  to  a  corporation,  which  acquired  its  title  by  the  exercise  of  the 
right  of  eminent  domain,  does  not  affect  the  right  to  take  it.  There  can 
be  no  distinction  in  the  exercise  of  this  right  between  the  property  of 
individuals  and  of  chartered  corporations,  nor  between  rights  acquired 
to  land  by  a  corporatioo  and  title  held  by  the  citizen  under  letters  patent 
from  the  government.  The  same  great  law  of  public  necessity  applies 
to  all. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
E.  S.  Williams,  Judge,  presiding. 

Mr.  Thomas  F.  Witherow,  and  Mr.  C.  D.  Roys,  for  the 

appellants. 

Messrs.  Spafford,  McDaid  &  Wilson,  for  the  appellees. 
Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  a  decree,  rendered  in  the  circuit 
court  of  Cook  county,  dissolving  an  injunction  and  dismissing 
the  bill  of  appellants. 

It  is  alleged  in  the  bill,  that  appellants  are  the  owners  of 
a  certain  tract  of  land,  in  Cook  county,  known  as  block  B, 
which  they  purchased,  in  1853.  for  railroad  purposes;  that 
upon  the  land  they  have  erected  freight  houses,  depots,  and 
laid  railroad  tracks,  side  tracks  and  switches,  in  different  di- 
rections, on  and  across  the  same,  tor  the  convenient  handling 
of  cars  and  freight,  and  for  making  connections  with  each 
other,  and  the  necessities  of  their  increasing  business  will 
require  more  tracks,  side  tracks,  and  more  room  for  standing 
cars,  etc.,  on  the  land. 

It  also  appears,  from  the  bill,  that  the  town  of  Lake  is  a 
municipal  corporation   in   the  county  of  Cook,  incorporated 
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under  special  charter,  vested  with  the  usual  powers  of  such 
corporations  ;  that  in  the  latter  part  of  the  year  1872,  the 
town  adopted  article  9,  of  the  general  act  for  the  incorpora- 
tion of  cities  and  villages,  approved  May  10,  1872,  in  the 
manner  provided  by  section  54,  of  article  9  ;  that  the  town 
of  Lake,  by  and  through  its  board  of  trustees,  passed  an  ordi- 
nance to  lay  and  open  a  public  street  through  a  portion  of 
block  B  ;  that  the  town,  by  its  supervisor,  has  filed  a  petition 
in  the  circuit  court  of  Cook  county,  in  and  by  which  it  in- 
vokes the  law  of  eminent  domain  of  the  State  to  compel  and 
enforce  the  opening  of  the  street,  in  which  it  asks  that  just 
compensation  be  made  to  appellants  for  private  property  taken 
or  damaged  by  the  opening  of  the  street,  and  that  the  dam- 
ages may  be  ascertained  by  a  jury,  in  the  manner  required  by 
article  9  of  the  general  act. 

The  bill  also  alleges,  that  the  opening  of  the  street  through 
block.  B  would  destroy,  in  a  great  degree,  the  value  of  the 
premises  for  railroad  purposes,  for  which  the  land  was  pur- 
chased, and  the  injury  to  complainants  would  be  irreparable; 
that  the  public  good  and  convenience  do  not  require  that 
the  street  should  be  extended  through  block  B;  that  it  will 
not  shorten  the  distance  to  parties  going  either  north  or  south  ; 
that  even  if  it  should  appear  that  the  opening  of  the  street 
would  be  a  convenience  to  a  few,  still,  the  greater  good  and 
convenience  require  that  the  same  should  not  be  opened,  and 
in  the  exercise  of  the  right  of  eminent  domain  the  greater 
public  good  must  prevail  in  a  court  of  equity  ;  that  if  the 
street  should  be  opened,  it  would  be,  practically,  useless  to 
the  public,  by  reason  of  the  many  railroad  tracks  on  and  across 
the  same;  that  the  lives  and  property  of  persons  attempting 
to  pass  over  the  street  would  be  constantly  in  peril. 

To  the  bill  appellees  filed  a  general  demurrer,  and  it  was 
sustained  by  the  court,  and  the  bill  dismissed,  and  the  case  is 
brought  here  by  appeal. 

The  legislature  of  the  State  has  delegated  the  power  to  the 
town  of  Lake  to  take  private  property  for  the  purpose  of 
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public  streets  and  highways,  within  the  corporate  limits  of 
the  town.  The  taking  and  appropriating  property  for  a  pub- 
lic street  or  highway  by  a  municipality,  is  a  public  use  in  its 
nature,  and  can  not  be  questioned  or  denied.  Courts  have 
the  right  to  determine  whether  the  use  private  property  is 
proposed  to  be  taken  and  appropriated  for  is  public  in  its 
nature  or  not,  but  when  the  use  is  public,  the  judiciary  can 
not  inquire  into  the  necessity  or  propriety  of  exercising  the 
right  of  eminent  domain.  That  right  is  political  in  its  na- 
ture, and  not  judicial.  It  belongs  exclusively  to  the  legisla- 
tive branch  of  the  government,  and  under  our  constitution 
the  judiciary  have  nothing  to  do  with  it. 

We  know  of  no  well  considered  case  where  the  courts  have 
undertaken  to  pass  upon  the  necessity  or  expediency  of  the 
exercise  of  the  right  of  eminent  domain,  and  are  well  satisfied 
none  can  be  found. 

Of  the  necessity  or  expediency  of  exercising  the  right  of 
eminent  domain  in  the  appropriation  of  private  property  to 
public  uses,  the  opinion  of  the  legislature  or  of  the  corporate 
body  or  tribunal  upon  which  it  has  conferred  the  power  to 
determine  the  question,  is  conclusive  upon  the  courts,  since 
such  a  question  is  essentially  political  in  its  nature,  and  not 
judicial ;  but  the  question  whether  the  specified  use  is  a  pub- 
lic use  or  purpose,  or  such  use  or  purpose  as  will  justify  or 
sustain  the  compulsory  taking  of  private  property,  is  perhaps 
ultimately  a  judicial  question,  and  if  so,  the  courts  can  not  be 
absolutely  concluded  by  the  action  or  opinion  of  the  legislative 
department.  But  if  the  use  is  public,  or  if  it  be  so  doubtful 
that  the  courts  can  not  pronounce  it  to  be  such  as  not  to  justify 
the  compulsory  taking,  the  decision  of  the  legislature,  embo- 
died in  the  enactment  giving  the  power,  that  a  necessity  exists 
to  take  the  property,  is  final  and  conclusive.  Dillon  Mun. 
Corp.  sec.  465. 

The  power  to  determine,  in  any  case,  whether  it  is  needful 
to  exercise  the  power  of  eminent  domain,  must  rest  with  the 
State  itself;  and  the  question  is  always  one  of  strict  political 
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character,  not  requiring  any  hearing  upon  the  facts  or  any 
judicial  determination.  And  where  the  case  is  such  that  it 
is  proper  to  delegate  to  individuals  or  to  a  corporation  the 
power  to  appropriate  private  property,  it  is  also  competent  to 
delegate  the  authority  to  decide  upon  the  necessity  for  the 
taking.     Cooley  Const.  Lim.  537. 

In  the  case  of  Swan  v.  Williams,  2  Mich.  437,  in  discussing 
this  question,  it  is  well  said  by  the  court :  "The  power  of 
the  government  respecting  public  improvement  is  a  sovereign 
power.  It  rests  in  the  wisdom  of  the  legislature  to  determine 
when  and  in  what  manner  the  public  necessities  require  its 
exercise,  and  with  the  reasonableness  of  the  exercise  of  that 
discretion  courts  will  not  interfere. " 

This  court  held,  in  the  case  of  Curry  v.  Mt.  Sterling,  15  111. 
320,  that  the  power  of  a  municipal  corporation  to  extend  and 
open  streets,  applies  to  all  lands  within  its  boundaries,  whether 
the  same  be  laid  out  into  town  lots  or  not,  and  that  the  ex- 
tension of  a  street  was  a  matter  of  discretion  on  the  part  of 
the  board  of  trustees.  The  courts  can  not  review  the  exer- 
cise of  that  discretion.  See,  also,  Dunlap  v.  The  President  and 
Trustees  of  Mt.  Sterling,  14  111.  251. 

The  legislature,  then,  having  the  sole  power  to  determine 
when  the  necessity  exists  for  taking  private  property  for 
public  use,  and  having  delegated  that  power  to  appellee  with- 
in its  corporate  limits,  it  necessarily  follows  that  a  court  of 
chancery  has  no  power  to  interfere,  unless  there  are  facts 
connected  with  this  case  which  will  take  it  out  of  the  opera- 
tion of  the  general  rule. 

As  we  understand  the  argument  of  appellants,  they  claim 
that  they,  as  a  corporation,  have,  under  the  law  of  eminent 
domain,  taken  and  hold  this  property  for  public  uses  and 
purposes  ;  and  when  the  appellees  undertake  to  invoke  the 
same  law,  and  take  the  property  for  public  purposes,  they, 
appellants,  have  a  superior  equity,  and  hence  the  courts  ought 
and  should  interfere  in  their  behalf. 

22— 71  st  III. 
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We  do  not  regard  the  position  taken  by  appellants  as  sound 
or  tenable.  We  can  not  believe  the  right  of  property  more 
sacred  in  a  chartered  corporation  than  the  same  right  in  the 
hands  of  the  private  citizen — both  must  stand  upon  the  same 
footing. 

It  is  impossible,  upon  principle,  to  make  a  distinction  be- 
tween rights  acquired  to  land  by  a  corporation,  and  the  title 
held  by  letters  patent  by  the  citizen  from  the  government. 
Over  each,  the  same  sovereign  power  exists.  The  same  great 
law  of  public  necessity,  requiring  that  private  right  should 
yield  to  public  exigency,  must  be  applied  to  both. 

The  citizen  and  the  corporation,  alike,  accept  a  grant  of 
land,  with  the  reserved  right  resting  over  and  upon  it  of  the 
State  to  retake  it,  at  such  time  as  the  public  necessity  may 
require,  upon  just  compensation  being  made. 

The  exercise  of  this  right  of. eminent  domain  over  franchises 
and  property  held  by  corporations,  under  a  charter,  is  of 
frequent  occurrence.  Bridges  are  substituted  for  ferries, 
turnpikes  give  way  to  railroads  and  canals — in  fact,  the 
whole  policy  of  the  country  in  relation  to  public  roads,  rail- 
roads, canals,  under  which  lands  have  been  condemned,  rests 
upon  this  power. 

The  principle  contended  for  by  appellants  in  this  case  once 
established,  one  railroad  could  not  be  constructed  across  an- 
other, a  highway  could  not  be  laid  across  a  railroad,  nor  a 
railroad  across  a  canal  or  a  stream  of  water  at  a  ferry — in 
fact,  the  doctrine  contended  for  would  have  a  tendency  to 
stop  the  improvement  and  development  of  the  country. 

The  principles  here  announced,  are  fully  sustained  by  the 
authorities  in  cases  where  similar  questions  have  arisen.  In 
the  case  of  The  Richmond  Railroad  Co.  v.  Louisa  Railroad  Co. 
13  Howard,  71,  it  is  said  :  "The  grant  of  a  franchise  is  of  no 
higher  order,  and  confers  no  more  sacred  title,  than  a  grant 
of  land  to  an  individual ;  and  when  the  public  necessity  re- 
quires it,  the  one  as  well  as  the  other  may  be  taken  for  public 
purposes,  on  making  suitable  compensation.     Nor  does  such 


1874.]  Eutherford  v.  Sargent  et  ah  339 

Syllabus. 

an  exercise  of  the  right  of  eminent  domain  interfere  with  the 
inviolability  of  contracts." 

In  the  case  of  The  West  JRiver  Bridge  Co.  v.  Dix  et  al.  6 
Howard,  529,  it  is  said:  "As  a  question  of  power  to  appro- 
priate to  public  uses  the  property  of  private  persons,  resting 
on  the  ordinary  foundations  of  right,  there  would  seem  to  be 
room  neither  for  doubt  nor  difficulty.  A  distinction  has  been 
attempted,  in  argument,  between  the  power  of  a  government 
to  appropriate  for  public  uses  property  which  is  corporate,  or 
may  be  said  to  be  in  being,  and  the  like  power  in  the  govern- 
ment to  resume  or  extinguish  a  franchise.  The  distinction 
thus  attempted  we  regard  as  a  refinement  which  has  no  foun- 
dation in  reason." 

See,  also,  Boston  Water  Power  Oo.  v.  Boston  and  Worcester 
Railroad  Co.  23  Pick.  389. 

We  are,  therefore,  of  opinion,  both  upon  principle  and 
authority,  that  the  town  of  Lake  had  the  right  to  lay  the 
street  across  the  land  named  in  the  bill. 

The  decree  of  the  circuit  court  will  therefore  be  affirmed. 

Decree  affirmed. 


Robert  Rutherford 

v. 

Temple  C.  Sargent  et  al. 

1.  Specific  performance — can  not  be  claimed  as  a  matter  of  right.  A 
specific  performance  can  not  be  claimed  as  a  matter  of  right,  but  rests  in 
the  sound  discretion  of  the  court,  and  must  be  sustained  by  satisfactory- 
proof. 

2.  Same — of  parol  contract  to  sell  real  estate,  made  by  agent  of  the  owner. 
A  parol  contract  to  sell  real  estate,  made  by  an  authorized  agent,  where 
acts  are  done  by  the  purchaser  sufficient  to  take  it  out  of  the  operation 
of  the  Statute  of  Frauds  and  Perjuries,  will,  generally,  be  enforced  in  a 
court  of  equity. 


340  Kutherford  v.  Sargent  et  at  [Jan.  T. 

Opinion  of  the  Court. 

3.  The  owner  of  real  estate  authorized  his  son,  as  he  claimed,  to  sell 
it  at  a  certain  price,  and  the  son  sold  it  at  that  price,  by  a  parol  contract, 
and  received  a  part  of  the  purchase  money  down,  and  gave  credit  for  the 
deferred  payments,  all  of  which  were  subsequently  made  to  him.  The 
purchaser  took  possession  and  broke  and  fenced  the  land.  The  owner 
executed  a  deed  to  the  purchaser,  but  never  delivered  it.  He  and 
the  purchaser  had  frequent  conversations  relating  to  the  land,  and  the 
purchase  thereof,  in  which  he  neither  denied  nor  repudiated  the  sale,  or 
the  authority  of  his  son  to  make  it,  but  claimed  that  his  son  had  cheated 
him,  and  said  that  he  would  do  what  was  right,  but  that  he  did  not  want 
to  do  anything  until  his  son  did  something:  Held^  that  a  specific  per- 
formance ought  to  be  decreed,  and  that  the  owner  should  convey  the  land 
to  the  purchaser. 

Writ  of  Error  to  the  Circuit  Court  of  Coles  county ;  the 
Hon.  James  Steele,  Judge,  presiding. 

Messrs.  D.  T.  &  D.  S.  McIntyre,  and  Mr.  O.  B.  Ficklin, 
for  the  plaintiff  in  error. 

Messrs.  Henry  &  Penwell,  for  the  defendants  in  error. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the 
Court : 

This  was  a  bill,  on  the  equity  side  of  the  circuit  court  of 
Coles  county,  exhibited  by  Temple  C.  Sargent  and  others, 
against  Robert  Rutherford,  for  the  specific  performance  of  a 
parol  contract,  made  by  complainant  with  the  agent  of  de- 
fendant, for  the  sale  and  conveyance  of  a  certain  tract  of 
land  therein  described. 

The  bill  alleges  the  contract  was  made  on  the  18th  of 
December,  1863,  with  one  Robert  B.  Rutherford,  the  son  of 
defendant,  and  claiming  to  be  his  agent  to  sell  the  land;  that 
the  price  agreed  to  be  paid  was  fifteen  hundred  and  seventy 
dollars,  two  hundred  dollars  of  which  was  paid  down,  one 
thousand  dollars  on  the  execution  of  a  bond  for  a  deed,  which 
was  in  a  few  days  after  the  sale,  and  the  balance,  three  hun- 
dred and  seventy  dollars,  in  a  note,  payable  at  a  future  day, 
and  which  had  been  fully  paid  by  complainant  Sargent  before 
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the  commencement  of  the  suit.  These  allegations  are  sus- 
tained by  the  proof. 

It  is  also  alleged,  and  the  proof  sustains  the  allegation, 
that,  in  the  spring  of  1864,  succeeding  the  purchase,  the 
complainant  Sargent  took  possession  of  the  land,  which  was 
then  wild,  uncultivated  prairie,  broke  the  soil,  enclosed  the 
same  with  a  rail  fence,  and  then  sold  the  same  to  his  son, 
Aaron  Sargent,  a  deed  to  be  made  whenever  defendant  should 
make  a  conveyance. 

The  bill  alleges  that  his  son  sold  the  land  to  one  Noble, 
and  Noble  to  John  Erwin,  who  is  a  co-complainant. 

The  defendant  put  in  his  answer  to  the  bill,  denying  all 
the  material  allegations  thereof,  and  denying  the  agency  of 
his  son  and  authority  in  him  to  make  the  sale,  and  denying  the 
receipt  of  the  purchase  money,  or  any  part  of  the  same,  and 
all  knowledge  that  complainant  Sargent  had  taken  possessioi! 
of  the  land  and  made  improvements  thereon,  and  insists  if 
he  did  so,  it  was  in  his  own  wrong. 

A  replication  was  filed,  and  testimony  taken,  and  the  cause 
heard  on  the  bill,  answer,  replication  and  proofs,  and  a  de- 
cree passed  requiring  the  defendant  to  make  the  conveyance 
as  prayed. 

To  reverse  this  decree,  the  defendant  brings  the  record 
here  by  writ  of  error,  and  assigns  this  decree  as  error,  and 
unsupported  by  the  evidence. 

The  principle  is  well  established  that  a  specific  perform- 
ance can  not  be  claimed  as  a  matter  of  right,  but  rests  in  the 
sound  discretion  of  the  court,  and  must  be  sustained  by  sat- 
isfactory proof. 

The  case  is  presented  by  complainant  in  two  aspects :  one, 
that  Robert  B.  Rutherford  was  the  authorized  agent  of  his 
father,  Robert  Rutherford,  the  owner  of  this  land;  the  other 
is,  if  Robert  B.  was  not  such  agent  of  his  father,  the  defend- 
ant, yet  his  father,  having  full  knowledge  of  all  the  facts, 
subsequently  ratified  the  sale. 
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If  a  parol  contract  to  sell  this  land  was  made  by  an  author- 
ized agent,  and  acts  done  by  the  purchaser  sufficient  to  take 
the  case  out  of  the  operation  of  the  Statute  of  Frauds  and 
Perjuries,  such  a  contract  will,  generally,  be  enforced  in  a 
court  of  equity.  The  decisions  of  this  court  are  numerous 
on  this  point,  and  it  is  not  controverted. 

The  agency  is  well  established,  we  think,  by  the  testimony 
not  only  of  Robert  B.  Rutherford,  the  actor,  but  by  that  of 
the  defendant  himself,  who  gave  authority  to  his  son  to  make 
sale  of  the  land,  but  he  thinks  he  limited  the  price  to  twenty- 
five  dollars  per  acre,  whilst  his  son  testifies  the  limit  was 
twenty  dollars  per  acre. 

It  was  a  tract  of  land  of  eighty  acres,  near  Windsor, 
through  one  corner*of  which  ran  the  St.  Louis,  Alton  and 
Terre  Haute  railroad,  occupying,  as  was  assumed  by  the  par- 
ties, about  three  acres  of  the  land.  One-half  of  this,  or  the 
value  thereof,  was  allowed  to  the  purchaser,  which,  at  twenty 
dollars  per  acre,  would  be  thirty  dollars,  which,  deducted 
from  the  price  of  the  whole  tract  (sixteen  hundred  dollars), 
would  leave  the  precise  sum  complainant  Sargent  paid.  The 
defendant  knew,  as  appears  by  the  testimony  of  his  son  and 
agent,  that  he  had  sold  the  land  for  twenty  dollars  per  acre, 
and  had  allowed  this  deduction  for  the  right  of  way  of  the 
railroad,  and,  although  he  made  objections  to  it,  yet,  when 
his  son  told  him  he  would  get  him  other  lands,  he  made  no 
further  objection,  and  became  reconciled. 

It  does  not  appear  that  any  part  of  the  money  paid  by 
complainant  Sargent  to  Robert  B.  Rutherford  ever  came  to 
the  hands  of  the  defendant,  but  he  was  informed,  at  the  time 
of  the  payments,  or  soon  after,  that  money  had  been  received 
on  account  of  it,  but  made  no  demand  of  his  son  for  it,  or 
any  complaint  on  that  score.  Such  was  the  confidence  then 
existing  between  father  and  son,  that  the  former  had  no  dis- 
position to  question  the  acts  or  conduct  of  the  latter  in  this 
matter.  It  appears,  also,  by  the  testimony  of  Robert  B.,  that 
a  good  deal  was  said  by  defendant  to  him  when  he  informed 
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defendant  of  the  sale  and  terras.  The  defendant  then  said 
he  wanted  another  piece  of  land.  His  son  then  informed 
him  he  could  have  whatever  he  wanted,  and  that  he  would 
get  him  another  piece  of  land,  which  then  reconciled  him. 
His  son  testifies  that  he  bought  forty  acres  of  railroad  land, 
lying  near  Mattoon.  which  was  conveyed  to  him,  and  after- 
wards conveyed  to  the  defendant,  it  being  the  same  land  on 
which  the  defendant  resides. 

About  this  piece  of  land,  the  defendant  admits  that  he  got 
it  of  Robert  B.,  but  gave  him  property  in  Mattoon  for  it, 
which  Robert  B.  sold  for  seventeen  hundred  and  fifty  dollars. 
There  is  a  discrepancy  here  which  Ave  will  not  attempt  to 
reconcile,  the  one  party,  for  aught  we  know,  being  as  worthy 
of  belief  as  the  other.  It  is  sufficient  the  defendant  corrob- 
orates his  son  in  this,  that  the  land  he  lives  on  was  obtained 
from  his  son,  and  he  is  also  sustained  by  complainant  and 
Orrin  Sargent,  as  will  be  seen  hereafter. 

The  defendant  testifies  that,  in  1863,  the  year  in  which  the 
sale  was  actually  made,  his  son  wanted  him  to  sell  this  land, 
and  defendant  finally  told  his  son,  if  he  would  get  him  forty 
acres  of  land  near  Mattoon,  he  might  sell  it,  but  for  not  less 
than  twenty  or  twenty-five  dollars  per  acre ;  thinks  it  was 
twenty-five  dollars.  Be  this  as  it  may,  when  informed  by 
his  son  of  the  sale  and  price,  though  he  made  objections,  be- 
came afterwards  reconciled. 

It  is  further  in  proof,  by  the  testimony  of  Sargent,  the  com- 
plainant, that,  after  his  purchase,  he  talked  to  the  defendant 
about  back  taxes,  and  he  told  complainant  he  thought  the 
taxes  were  all  paid;  that  he  gave  money  to  Mr.  Moulton,  or 
Mr.  Henry,  to  pay  them.  Complainant  told  him  the  land 
had  been  sold  for  the  taxes,  and  he  replied  that  he  thought 
the  taxes  had  all  been  paid.  Here  was  an  opportunity  fairly 
presented  to  defendant  to  disavow  the  transaction,  by  saying 
to  complainant,  what  business  was  it  to  him — you  have  no 
interest  in  this  land.  Such  would  have  been  the  conduct  of 
a  man  who  had  not  sold  his  land. 
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But  again,  complainant  testifies  that,  about  the  first  of  May, 
1868,  he  went  to  see  the  defendant,  and  said  to  him,  he  had 
never  received  a  deed  for  that  land,  and  that  it  had  been 
standing  a  good  while.  Defendant  said  "Yes,"  and  com- 
plainant remarking  that  his  son  had  moved  away,  he  said 
"Yes,"  and  then  commenced  telling  complainant  about  his 
son  cheating  him  ;  that  he  had  cheated  him  out  of  five  or  six 
thousand  dollars,  and  he  would  not  make  a  deed  until  Bing, 
(which  appears  to  be  the  middle  name  of  Robert  B.  Ruther- 
ford,) did  something;  but  told  complainant  to  hold  on.  Com- 
plainant then  informed  defendant  that  he  had  sold  the  land, 
and  must  have  a  deed.  Defendant  said  to  him,  hold  on  ;  that 
he  would  do  what  was  right,  but  did  not  want  to  do  anything 
until  Bing  did  something. 

Here  was  presented  another  opportunity  to  the  defendant 
to  repudiate  this  contract,  which  he  knew  had  been  made  by 
his  son,  but  he  did  not  repudiate  it,  but  encouraged  the  hope 
that  a  deed  would  be  made. 

At  another  interview  had  by  complainant  with  the  defend- 
ant, at  his  house,  in  the  fall  before  the  hearing  of  the  cause, 
an  opportunity  was  again  presented  defendant  to  disavow  the 
act  of  his  son,  but  instead  of  so  doing,  he  said  he  told  Bing 
to  sell  this  land  and  buy  him  forty  some  where  else,  and  he 
did  so,  and  bought  this  we  are  now  on — forty  acres. 

One  Orrin  Sargent  was  present  at  this  interview,  and  he 
asked  defendant  if  he  did  not  know  that  Bing  sold  the  land 
to  complainant,  and  he  said  yes.  Complainant  then  told  him 
that  Bing  had  informed  complainant  that  he,  defendant,  had 
made  out  a  deed  to  complainant,  in  his  mother's  lifetime,  for 
the  land  north  of  the  railroad,  and  that  it  was  among  his 
papers.     Defendant  said  yes. 

It  is  also  in  proof,  by  Orrin  Sargent,  that,  in  September, 
1865,  he  went  with  his  brother  to  Mattoon,  to  make  a  pay- 
ment on  the  note  for  three  hundred  and  seventy  dollars. 
They  went  into  Rutherford's  store,  in  Mattoon,  where  the  de- 
fendant was  sitting  by  a  stove.     Orrin  told  him  his  brother 
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had  some  money  to  pay  him  that  T.  C.  Sargent  (complain- 
ant,) had  sent  to  pay  on  the  piece  of  land  he  had  bought, 
down  by  Windsor.  Defendant  said  he  had  not  the  note,  that 
"Bern"  (Bing)  had  it.  On  being  asked  if  he,  Bern,  was  in, 
defendant  said  he  was  not,  that  he  would  probably  be  in 
in  five  minutes.  When  Bern  came  in,  the  defendant  said, 
there  he  is,  and  called  him  up,  and  said  to  him,  there  was  a 
gentleman  there  that  wanted  to  pay  him  some  money  on 
a  note  he  held  against  T.  C.  Sargent.  Bern  said,  step  this 
way,  and  his  brother  paid  him  one  hundred  and  fifty  dollars 
on  the  Sargent  note. 

It  is  idle  to  say,  in  the  face  of  these  facts,  that  defendant 
was  ignorant  of  the  sale  of  this  land  to  complainant,  T.  C. 
Sargent.  It  is  true,  the  defendant,  in  his  testimony,  denies 
the  greater  part  of  these  statements,  but  when  it  is  consid- 
ered that  he  has  reached  a  very  advanced  age,  and  is  sensible 
that  his  memory,  though  good,  may  have  failed  some,  and 
from  the  very  nature  of  the  transactions  themselves,  we  are 
compelled  to  give  entire  credence  to  these  facts,  which  go  to 
show,  most  satisfactorily,  a  clear  recognition  of  the  act  of 
his  son  as  his  agent  in  selling  this  land,  and  though  repeated 
opportunities  were  presented  to  defendant  to  disavow  and 
repudiate  these  acts,  he  did  not  do  so,  but  inspired  the  hope 
that  everything  should  be  as  complainant  desired,  and  that 
he  had  actually  made  a  deed  to  complainant  for  the  land,  in 
pursuance  of  the  contract,  which,  for  some  reason,  was  not 
delivered. 

It  is  very  probable  Bing  did  not  pay  any  of  the  purchase 
money  to  his  father,  and  may  have  cheated  him  in  that  and 
other  respects,  but  this  can  be  no  apology  for  refusing  to  per- 
form the  contract  his  agent  had  made.  It  is  incredible,  that 
defendant  did  not  know  of  the  improvements  on  the  land  at 
their  commencement,  in  1864,  and  as  they  progressed;  and 
knowing  them,  and  of  the  claim  of  complainant,  and  never 
questioning  them,  we  think  he  has  placed  himself  out  of  the 
pale  of  protection  by  a  court  of  equity. 
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The  record  shows  a  clear  case  wherein  to  exercise  the  dis- 
cretion which  governs  a  court  of  equity,  by  decreeing  a  spe- 
cific performance  of  this  contract,  and  the  circuit  court,  in 
so  decreeing,  did  not  err,  and  its  decree  must  be  affirmed. 

Decree  affirmed. 


The  Toledo,  Wabash  and  Westekn  Eailway  Co. 

V. 

John  McGinnis. 

1 1.  Negligence — railroad  companies  must  use  all  due  diligence  to  avoid 
injury  to  persons  and  property.  Whilst  railroad  companies  are  not  re- 
quired or  permitted  to  fence  their  tracks  in  an  incorporated  town,  still 
they  are  bound  to  use  all  due  and  proper  diligence  to  avoid  injury  to 

property. 

2.  And  the}r  are  not  relieved  from  the  duty  of  exercising  such  diligence 
as  to  stock  wrongfully  running  at  large  or  trespassing  on  their  track  or 
right  of  way. 

3.  Same — failure  to  apply  brakes.  To  run  a  train  composed  of  six  or 
eight  cars  without  a  brakeman,  is  gross  negligence;  and  when  such  a 
train  is  in  motion,  and  there  is  apparent  danger,  such  as  to  induce  the 
engine-driver  to  whistle  for  putting  on  the  brakes,  and  there  is  a  brake- 
man  on  the  train  and  he  fails  to  apply  the  brakes,  this  implies  gross 
negligence. 

4.  Contributory  and  comparative  negligence.  Although  a  plaintiff 
may  be  guilty  of  negligence  which  contributed  to  the  injury  complained 
of,  he  may  still  recover,  if  his  negligence  is  slight  and  that  of  the  defend- 
ant is  gross,  as  compared  with  that  of  the  plaintiff. 

5.  In  an  action  against  a  railroad  company  for  killing  a  colt,  the  evi- 
dence was,  that  the  colt  was  on  the  railroad  track  when  a  train  of  several 
cars  approached,  and  the  engine-driver  whistled  for  putting  on  brakes, 
which  was  not  done,  and  it  appeared  that  if  the  brakes  had  been  applied  in 
obedience  to  the  signal,  the  train  could  have  been  controlled  so  as  to 
prevent  the  accident,  and  no  explanation  was  made  why 'the  brakes  were 
not  applied:  Held,  that  even  if  the  plaintiff  was  negligent  in  permitting 
the  colt  to  run  at  large,  his  negligence  was  slight  and  that  of  the  defend- 
ant gross,  and  that  plaintiff  was  entitled  to  recover. 
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Appeal  from  the  Circuit  Court  of  Sangamon  county ;  the 
Hon.  Charles  S.  Zane,  Judge,  presiding. 

Messrs.  Hay,  Greene  &  Littler,  for  the  appellant. 

Mr.  James  A.  Kennedy,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  is  urged  that  appellee  has  no  right  to  recover  in  this 
case,  because  the  agents  of  the  company  used  every  precaution 
which  the  law  imposes  to  prevent  the  injury,  and  that  as 
appellee's  horse  was  running  at  large  contrary  to  the  town 
ordinance,  he  can  not  recover. 

Whilst  the  accident  occurred  in  an  incorporated  town, 
where  the  company  is  not  required  to  fence,  nor  could  it 
if  it  so  desired,  still  it  is  bound,  under  the  law,  to  use  all 
due  and  proper  diligence  to  avoid  injury  to  both  persons 
and  property.  Nor,  as  has  been  repeatedly  held,  does  the 
fact  that  appellee's  horse  was  running  at  large,  contrary  to 
the  ordinance,  absolve  the  company  from  diligence  in  opera- 
ting their  trains  within  the  corporate  limits.  The  mere  fact 
that  the  animal  may  have  been  wrongfully  at  large,  or  even 
a  trespasser  on  the  track  or  right  of  way  of  the  company,  did 
not  release  them  from  the  duty  of  using  all  reasonable  efforts 
to  preserve  the  property. 

The  long  settled  rule  of  law  in  this  court,  on  the  question 
of  negligence,  is,  that  although  a  plaintiff  may  be  guilty  of 
negligence,  which  may  have  contributed  to  the  injury,  he  may 
still  recover,  if  his  negligence  is  slight  and  that  of  the  defend- 
ant is  gross,  as  compared  with  that  of  the  plaintiff.  The  rule 
is,  no  doubt,  a  modification  of  the  language  of  the  earlier 
decisions  of  this  court,  although  not  in  fact  a  material  modi- 
fication of  the  common  law  principle.  Where  courts  state 
the  rule  differently,  they  hold,  where  the  negligence  of  a 
plaintiff  is  slight  and  that  of*the  defendant  gross,  that  plain- 
tiff's negligence  did  not  contribute  materially  to  the  injury. 
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And,  under  the  rule  which  we  have  adopted,  that  a  plaintiff's 
negligence  has  contributed  to  the  injury,  he  may,  neverthe- 
less, recover,  when  the  acts  of  the  defendant  are  willful,  wan- 
ton, or  so  gross  as  to  amount  to  recklessness.  No  person  can 
wantonly  or  recklessly  destroy  the  property  of  another.  The 
law  has  not  nor  can  it  ever  recognize  such  a  right. 

Then  what  was  the  negligence  of  appellee  in  this  case  ? 
There  is  no  evidence  that  he  knew  his  colt  was  at  large  in 
the  town.  It  does  not  appear  that  he  lived  in  the  corpo- 
rate limits.  For  aught  that  appears,  he  may  have  resided  in 
the  country,  where  he  had  the  unquestioned  legal  right  to 
permit  the  horse  to  run  at  large,  and  it  may  have  escaped 
and  gone  into  the  town.  If  such  be  the  fact,  then  in  what 
does  his  negligence  consist?  If  guilty  of  any,  it  is  very 
slight,  and  should  not  prevent  a  recovery,  if  the  company 
was  guilty  of  gross  negligence. 

Then,  what  was  the  conduct  of  appellant?  The  train  was 
passing  through  a  village,  where  there  is  at  all  times  danger  of 
inflicting  injury  upon  persons  and  property,  and  there  rested 
upon  appellant  the  obligation  to  increase  its  vigilance  and  cau- 
tion in  proportion  to  the  known  danger  of  accident  and  injury 
to  others.  Appellant  would  be  guilty  of  negligence  by  running 
through  a  town  at  a  high  rate  of  speed,  such  as  to  place  its 
trains  beyond  the  reasonable  power  to  control  them,  so  as  to 
prevent  injury.  The  train  was  but  leaving  the  depot,  when 
the  rate  of  speed  would  be  little,  and  we  fail  to  see  any  neces- 
sity for  raising  it  to  any  great  extent  before  passing  the  cattle- 
guard,  where  the  accident  occurred.  Witnesses  say  the  train 
was  running  at  the  rate  of  seven  or  eight  miles  an  hour. 
The  speed  must  have  been  at  least  that,  if  not  greater,  as  it 
appears  the  horse  was  in  a  brisk  trot  before  the  engine,  and 
its  speed  was  increased  to  a  lope,  and  yet  the  train  gained 
upon  it  so  rapidly  that  it  was  caught  at  the  cattle-guard, 
before  it  could  turn  to  one  side  and  leave  the  track,  when 
struck.  * 
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We  are  of  opinion  that  this  was  a  higher  rate  of  speed 
than  due  caution  would  authorize,  under  the  circumstances. 

Again,  it  was  in  daylight,  and  the  animal  must  have  been 
seen  by  the  engine-driver,  and  he  seems  to  have  increased, 
instead  of  slackening  his  speed,  until  an  instant  before  the 
collision  occurred,  when  he  reversed  his  engine,  but,  as  he 
should  have  known,  without  effect.  It  is  true,  he  whistled 
for  putting  on  brakes,  but  the  signal  was  not  responded  to  by 
a  brakeman,  either  because  there  was  no  brakeman  on  the 
train  or  he  failed  to  perform  his  duty.  A  witness,  who  had 
been  three  years  a  brakeman  on  a  road,  who  saw  the  occur- 
rence, says  that  had  the  brakes  been  applied,  the  train  could 
have  been  controlled,  so  as  to  have  prevented  the  collision. 
The  engine  was  only  reversed  a  second  before  the  horse  was 
struck. 

It  seems  to  us  that  it  will  not  be  controverted  that  it  would 
be  gross  negligence  to  run  such  a  train,  composed  of  six  or 
eight  cars,  without  a  brakeman;  and  it,  unexplained,  implies 
gross  negligence,  if  there  was  a  brakeman  aboard,  for  him 
to  fail  to  apply  the  brakes  when  required  by  his  superior 
officer.  If  there  was  a  brakeman  on  the  train,  it  could  have 
been  readily  proved,  but  no  such  proof  was  made ;  or  had 
there  been,  and  the  brakes  not  applied,  and  any  sufficient 
reason  existed,  it  could  have  been  shown,  but  no  such  evi- 
dence was  introduced ;  and,  from  plaintiff's  evidence,  it  may 
be  reasonably  inferred  that  there  was  no  brakeman,  or  if  there 
was,  no  reasonable  excuse  could  be  given  for  failing  to  apply 
the  brakes. 

Even  if  there  was  negligence  on  the  part  of  appellee,  in 
permitting  his  horse  to  run  at  large,  still  we  think  his  negli- 
gence was  slight  and  that  of  appellant  gross,  and  that  the 
judgment  is  fully  warranted  by  the  evidence. 

The  case  of  The  Rockford,  Rock  Island  and  St  Louis  Rail- 
road Co.  v.  Linn,  67  111.  109,  does  not  control  this  case,  as  the 
facts  are  essentially  different.  There,  the  animal  was  not,  as 
in  this  case,  in  front  of  the  train,  but  was  on  one  side,  and 
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ran  from  the  outside  of  the  track  into  the  driving  wheel. 
The  engine-driver,  in  that  case,  had  no  reason  to  suppose  that 
the  animal  would  thus  approach  and  run  into  the  train,  whilst 
in  this  case  the  horse  ran  on  the  track  in  front  of  the  engine, 
showed  no  disposition  to  leave  the  track,  and  the  engine- 
driver  must  have  known  that  it  would  probably  not  leave  the 
track  until  it  reached  the  obstruction  caused  by  the  cattle- 
guard,  and  he  had  it  in  his  power  to  have  given  it  the  oppor- 
tunity to  do  so,  without  injury  or  danger  to  the  interests  of 
the  company,  and  in  failing  to  do  so,  he  was  guilty  of  such 
negligence  as  should  render  the  company  liable. 
The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed* 


Edward  C.  Waller 

v. 

Stephen  H.  Arnold  et  al. 

1.  Trust  deed — of  the  power  of  sale  therein.  The  power  of  sale  con- 
tained  in  deeds  of  trust  must  be  strictly  pursued,  and  the  utmost  fairness 
must  be  observed  in  the  execution  of  the  power,  but  such  strictness  and 
literal  compliance  as  would  destroy  the  power  should  not  be  exacted. 

2.  Same— place  of  sale.  Where  the  place  of  sale  named  in  a  deed  of 
trust  is  at  the  "north  door  of  the  court  house,"  it  is  not  essential  to  the 
validity  of  a  sale  made  under  it,  that  it  should  be  in  or  at  the  north  door 
of  the  court  house  as  it  was  constructed  at  the  time  of  executing  the  deed. 
If  the  court  house  then  standing  should  be  destroyed  by  fire,  and  a  new 
one  erected  on  the  same  location,  the  sale  could  be  made  at  the  north 
door  of  the  new  court  house. 

3.  And  where  the  court  house  has  been  partially  destroyed  by  fire, 
the  sale  can  prope'rly  be  made  at  the  ruins  of  the  north  door.  The  essen- 
tial element  in  the  power  is,  that  the  place  of  sale  is  rendered  certain  by 
the  description,  and  whether  the  same  door,  or  a  new  one,  or  none  at  all, 
is  at  the  place  at  the  time  of  sale,  is  wholly  immaterial. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 
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Mr.  Consider  H.  Willett,  for  the  appellant. 

Mr.  Henry  I.  Sheldon,  for  the  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

Appellant,  Waller,  his  wife  joining  therein,  on  the  15th  of 
March,  1871,  executed  a  trust  deed,  conveying  certain  lots  in 
the  city  of  Chicago  to  Henry  I.  Sheldon,  to  secure  a  note 
executed  by  him  to  one  Waterman,  payable  in  three  years, 
at  ten  per  cent  interest,  payable  semi-annually.  This  note 
was  assigned  to  Stephen  H.  Arnold,  who,  as  holder  of  the 
note,  the  semi-annual  interest  due  September  15,  1873,  being 
unpaid,  requested  the  trustee  to  make  sale  of  the  premises 
under  the  provisions  of  the  deed.  The  deed  authorizes  "such 
sale  to  be  made  at  the  north  door  of  the  court  house  of  the 
county  of  Cook,  in  the  city  of  Chicago  and  State  of  Illinois, 
having  first  given  twenty  days'  notice  of  the  time  and  place 
of  such  sale,  by  advertisement  in  any  one  of  the  daily  news- 
papers that  may  at  that  time  be  published  in  the  English 
language  in  said  Chicago,  personal  notice  to  Waller  of  such 
sale  being  expressly  waived." 

On  the  5th  day  of  January,  1874,  a  notice  was  published 
in  the  "Chicago  Evening  Mail,"  containing  all  proper  and 
necessary  recitals,  by  the  trustee,  that  he  would  sell  said  real 
estate,  and  all  the  title  of  the  grantors  therein,  at  public  sale, 
to  the  highest  bidder,  for  cash,  on  the  30th  day  of  January, 
1874,  "at  the  east  door  of  the  two  north  doors  on  Adams  street, 
of  the  court  house  of  the  county  of  Cook,  in  the  city  of  Chicago, 
meaning  the  court  house  on  the  corner  of  Adams  and  LaSalle 
streets,  the  old  court  house  having  been  destroyed,  pursuant  to 
the  terms  of  said  deed." 

On  the  next  day  the  trustee  published  another  notice  of 
sale,  in  the  same  newspaper,  of  the  same  premises,  to  take 
place  on  the  31st  day  of  January,  1874,  at  the  same  hour, 
"at  the  place  midway  in  space  between  LaSalle  and  Clark 
streets,  in  the  city  of  Chicago,  where  the  north  door  of  the 
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old  court  house  was,  previous  to  the  fire,  pursuant  to  the 
terms  of  said  trust  deed." 

On  the  publication  of  these  notices,  appellant  presented 
his  bill  for  an  injunction,  to  the  allegations  in  which  no  ex- 
ception is  taken,  praying  that  Arnold,  the  holder  of  the  note, 
and  Sheldon,  the  trustee,  who  had  been  made  defendants  to 
the  bill,  be  perpetually  enjoined  from  taking  any  action  under 
either  of  the  notices  above  set  out,  to  foreclose  the  trust  deed, 
and  from  attempting  to  foreclose  the  trust  deed  by  virtue  of 
any  of  the  powers  of  sale  contained  therein. 

Defendants  answered  the  bill,  admitting  all  the  allega- 
tions contained  in  it,  and  then  assigned  their  reasons  for  the 
several  notices,  that  doubts  existed  as  to  which  was  the  proper 
place  of  sale  under  such  a  clause  in  a  deed  made  before  the 
fire. 

It  was  stipulated,  on  the  hearing,  that  the  facts  stated  in 
the  bill  and  answer  were  true.  Thereupon  the  court  decreed 
that  "so  much  of  the  injunction  order  as  enjoins  the  defend- 
ants from  making  any  sale  at  the  east  door  of  the  two  north 
doors  on  Adams  street,  of  the  court  house  of  the  county  of 
Cook,  in  the  city  of  Chicago,  meaning  the  court  house  on  the 
corner  of  Adams  and  LaSalle  streets,  be  affirmed,  and  as  to 
so  much  of  said  order,  the  injunction  is  made  perpetual;  and 
that  so  much  of  said  injunction  order  as  enjoins  the  defend- 
ants from  making  any  sale  of  the  premises  at  the  place  mid- 
way in  space  between  LaSalle  and  Clark  streets,  where  the 
north  door  of  the  old  court  house  was,  previous  to  the  fire, 
be  dissolved." 

Defendants  excepted  to  so  much  of  the  decree  as  affirms 
and  makes  perpetual  any  part  of  the  injunction  granted,  and 
complainant  excepts  to  so  much  of  the  same  as  dissolves  any 
part  of  the  injunction,  and  prayed  an  appeal  to  this  court  to 
reverse  the  decree. 

Both  parties  have  assigned  errors  in  this  court. 

Appellant  makes  the  point  that  no  sale  could  be  made  "at 
the  place  midway  in  space,       *       *       where  the  north  door 
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of  the  old  court  house  was,  previous  to  the  fire,"  because,  he 
insists,  the  destruction  of  the  place  of  sale  destroys  the 
power.  His  argument  is,  that  the  place  where  the  sale  is  to 
be  made  is  one  element  of  the  power,  and  that  wanting,  the 
whole  power  is  rendered  nugatory. 

The  objection  is  not  founded  in  fact,  and  hence  the  argu- 
ment fails.  One  wing  of  the  former  building  still  remains, 
and  is  occupied  as  a  court  house.  It  is  true,  the  structures 
on  the  exact  locality  are  not  as  they  were  at  the  date  of  the 
execution  of  the  deed.  The  ruins  are  there,  the  place  dis- 
tinctly marked,  and  the  location  of  the  place  designated  in 
the  trust  deed  may  be  as  readily  discovered  as  any  public 
place  in  the  city.  The  criminal  and  county  courts  are  still 
held  there.  Process  issued  by  these  courts  is  returnable  there 
as  at  the  court  house  of  the  county  of  Cook,  in  the  city  of 
Chicago. 

We  concede,  the  power  to  sell  contained  in  this  class  of 
securities  must  be  strictly  pursued,  and  the  utmost  fairness 
must  be  observed  in  the  execution  of  the  power.  But  such 
strictness  and  literal  compliance  should  not  be  exacted  as 
would  destroy  the  power.  This  would  render  valueless  the 
security  intended  to  be  afforded. 

It  is  not  essential  to  the  valid  execution  of  the  power  given 
by  the  trust  deed  in  this  case,  that  it  should  be  executed  in 
or  at  the  "north  door"  of  the  court  house  as  it  was  then  con- 
structed. Parties,  in  making  their  contract,  must  be  pre- 
sumed to  have  done  so  with  reference  to  mutations  that  must 
necessarily  take  place  in  all  structures,  however  permanently 
erected;  that  the  old  building  occupied  as  a  court  house  was 
liable  to  be  destroyed  at  any  time,  and  a  new  one  erected.  It 
would  be  absurd  to  hold  the  power  could  not  rightfully  be 
exercised  at  the  "north  door"  of  a  new  court  house,  had  one 
been  erected  on  the  location  of  the  one  destroyed.  The  essen- 
tial element  in  the  power,  is  the  place  rendered  certain  by  the 
description  given  in  the  deed,  and  whether  it  is  executed  at 
the  top  or  the  foot  of  the  steps,  or  whether  they  have  been 
23— 71st  III. 
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destroyed  and  new  ones  erected,  or  whether  there  are  none  at 
all  there,  seems  to  us  wholly  immaterial.  The  mere  fact 
there  has  been  a  physical  change  in  the  buildings  at  the  point 
designated,  ought  not  to  be  held  to  destroy  the  power.  This 
would  be  a  narrow  and  illiberal  construction,  which  we  are 
unwilling  to  adopt.  While  construing  such  powers  strictly, 
they  must  have  a  reasonable  construction  given  to  them. 
Greater  strictness  ought  not  to  be  required  than  the  parties, 
by  a  fair  construction  of  the  provisions  of  the  deed,  contracted 
should  be  observed.  Anything  further  savors  of  useless  tech- 
nicality. We  entertain  no  doubt  whatever  that  the  power  of 
sale  contained  in  this  trust  deed  can  be  well  executed  at  the 
ruins  of  the  north  door  of  the  old  court  house  in  the  city  of 
Chicago. 

There  could,  however,  be  but  one  sale  under  the  power 
given.  If  properly  made  at  the  ruins  of  the  north  door  of 
the  old  court  house,  the  sale  would  effectually  bar  the  equity 
of  redemption.  Hence  appellee  was  not  prejudiced  by  the 
decree  of  the  court  enjoining  the  sale  advertised  to  take  place 
at  the  east  door  of  the  two  north  doors  on  Adams  street,  of 
the  court  house  on  the  corner  of  Adams  and  LaSalle  streets, 
in  the  city  of  Chicago.  For  this  reason,  we  deem  it  unneces- 
sary to  consider  the  cross-errors  assigned.  Whether  the 
power  contained  in  the  trust  deed  could  be  rightfully  executed 
at  the  east  door  of  the  two  north  doors  of  the  court  house  on 
the  corner  of  Adams  and  LaSalle  streets,  is  a  question  about 
which  we  express  no  opinion. 

The  decree  of  the  Superior  Court  is  affirmed. 

Decree  affirmed. 
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Commodoke  C.  Symonds 

v. 

The  Board  of  Supervisors  of  Clay  County. 

1.  Counties — not  liable  for  negligence  of  their  agents  or  servants.  The 
general  rule  of  law,  that  the  superior  or  employer  must  answer  civilly 
for  the  negligence  or  want  of  skill  of  his  agent  or  servant  in  the  course 
or  line  of  his  employment,  by  which  another  is  injured,  does  not  apply 
to  counties.  They  stand  on  a  different  footing,  in  this  respect, from  indi- 
viduals and  private  corporations,  and  from  municipal  corporations  proper, 
such  as  cities  or  towns,  acting  under  charters  or  incorporating  statutes. 

2.  Counties  are  involuntary  quasi  corporations,  being  political  or  civil 
divisions  of  the  State,  created  by  general  laws,  to  aid  in  the  administra- 
tion of  the  government.  The  statute  prescribes  all  their  duties,  and  im- 
poses all  the  liabilities  to  which  they  are  subject,  and,  unless  made  so  by 
express  legislative  enactment,  they  are  not  liable  to  persons  injured  by 
the- wrongful  neglect  of  duty  or  wrongful  acts  of  their  officers  or  agents, 
done  in  the  course  of  the  execution  of  corporate  powers  or  in  the  perform- 
ance of  corporate  duties.  And  the  rule  is  the  same  in  respect  to  such 
other  organizations  as  townships,  school  districts,  and  road  districts. 

3.  So,  where  the  authorities  of  a  county  employed  an  agent  to  carry 
on  its  poor-farm,  and  clear  up  a  portion  of  it,  which  was  in  brush,  and  the 
agent,  in  burning  the  brush,  carelessly  or  negligently  permitted  the  fire 
to  communicate  with  an  adjoining  farm,  whereby  the  owner  thereof 
sustained  damage,  it  was  held,  that  the  county  was  not  liable. 

Appeal,  from  the  Circuit  Court  of  Clay  county;  the  Hon. 
J.  C.  Allen,  Judge,  presiding. 

Mr.  H.  H.  Chesley,  and  Mr.  B.  B.  Smith,  for  the  appel- 
lant. . 

Messrs.  Cope  &  Boyles,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case,  against  The  Board  of  Su- 
pervisors of  Clay  county,  in  this  State,  to  recover  for  damage 
done  to  appellee's  land,  by  means  of  fire,  which  had  spread 
from  the  poor-farm  belonging  to  Clay  county. 
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The  case,  in  substance,  as  made  by  the  proof,  was,  that 
Clay  county  was  the  owner  of  a  poor-farm,  which  was  con- 
trolled by  the  board  of  supervisors  of  the  county,  through  a 
committee  of  three  persons,  designated  as  the  committee  on 
poor-farm;  that  the  committee  had  employed  one  Rose  as  their 
agent,  to  carry  on  the  farm  and  clear  up  a  portion  of  it,  which 
was  in  brush,  and  joined  i\ie  land  of  appellee,  and  had  in- 
structed Rose  to  pile  and  burn  off  the  brush  and  timber;  in 
so  doing,  fire  spread  from  certain  brush  heaps  which  Rose 
had  set  on  fire  on  the  place,  and  was  communicated  to  appel- 
lee's land,  doing  the  damage  complained  of,  under  circum- 
stances tending  to  show  negligence  in  Rose  in  allowing  the 
fire  thus  to  escape. 

In  accordance  with  instructions  given  for  the  defendant,  a 
verdict  was  rendered  in  its  favor  in  the  court  below,  upon 
which  judgment  was  rendered,  and  the  plaintiff  appealed  to 
this  court. 

The  giving  of  the  instructions  for  defendant  is  assigned  as 
error.     They  were  as  follows  : 

"1.  The  court  instructs  the  jury,  for  defendant,  that  no 
action  by  a  private  individual  against  the  county  can  be  main- 
tained for  injuries  resulting  from  the  careless  or  negligent 
conduct  of  any  agent  of  the  county ;  and  in  this  case,  though 
the  jury  should  believe,  from  the  evidence,  that  the  property 
of  plaintiff  was  burned  by  fire,  originating  on  the  poor-farm, 
carelessly  left  by  the  agent  or  agents  of  the  defendant,  yet 
such  facts  do  not  establish  the  liability  of  the  defendant. 

"2.  There  is  no  law  authorizing  a  recovery,  by  a  private 
individual  in  a  suit  against  a  county,  for  injuries  committed 
by  the  servants  of  the  county.  While  railroads  and  other 
private  corporations  are  liable  for  the  negligence  of  their  ser- 
vants, a  county  is  not  so  liable." 

We  have  been  referred  to  no  authority  in  support  of  this 
action.  The  authorities,  so  far  as  they  have  come  under  our 
observation,  bearing  upon  the  subject,  seem  to  be  uniformly 
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adverse  to  the  right  to  maintain  such  an  action  against  a 
county.  The  general  rule  of  law,  that  the  superior  or  em- 
ployer must  answer  civilly  for  the  negligence  or  want  of  skill 
of  his  agent  or  servant,  in  the  course  or  line  of  his  employ- 
ment, by  which  another  is  injured,  is  held  not  to  apply  to 
counties.  They  are  held  to  stand  on  a  different  footing,  in 
this  respect,  from  individuals  and  private  corporations,  and 
from  municipal  corporations  proper,  such  as  cities  or  towns 
acting  under  charters  or  incorporating  statutes.  Counties 
are  involuntary  quasi  corporations,  being  political  or  civil 
divisions  of  the  State,  created  by  general  laws,  to  aid  in  the 
administration  of  the  government. 

In  the  language  of  Chief  Justice  Marshall,  in  Fowle  v. 
Common  Council  of  Alexandria,  3  Pet.  398,  a  county  may  be 
termed  a  "legislative  corporation,  established  as  a  part  of  the 
government  of  the  country." 

The  statutes  prescribe  all  the  duties  which  counties  owe, 
and  impose  all  the  liabilities  to  which  they  are  subject.  Un- 
less made  so  by  express  legislative  enactment,  they  are  not 
considered  liable  to  persons  injured  by  the  wrongful  neglect 
of  duty  or  wrongful  acts  of  their  officers  or  agents,  done  in 
the  course  of  the  performance  of  corporate  powers  or  in  the 
execution  of  corporate  duties.  The  rule  is  the  same  with 
respect  to  such  other  organizations  as  townships,  school  dis- 
tricts, and  road  districts. 

Among  the  authorities  to  be  found  in  support  of  these  prin- 
ciples, reference  may  be  had  to  the  following :  Hedges  v. 
The  County  of  Madison,  1  Gilm.  567  ;  Town  of  Waltham  v. 
Kemper,  55  111.  346  ;  Commissioners  of  Hamilton  County  v. 
Mighels,  7  Ohio  St.  109;  Eastman  v.  Meredith,  36  N.  H.  284; 
Bigelow  v.  Randolph,  14  Gray,  541 ;  Sherbourne  v.  Yuba  Coun- 
ty, 21  Cal.  113  ;  Barney  v.  City  of  Lowell,  98  Mass.  570 ;  Haf- 
ford  v.  City  of  New  Bedford,  16  Gray,  295  ;  Fisher  v.  Boston, 
104  Mass.  87  ;  City  of  Richmond  v.  Long's  Admr.  17  Gratt. 
375 ;  Pray  v.  Mayor  of  Jersey  City,  32  N.  J.  394 ;  Dargan  v. 
Mayor  of  Mobile,  31  Ala.  469  ;    Larhin  v.  County  of  Saginaw, 
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11  Mich.  88  ;  Detroit  y.  BlacJceby,  21  id.  84;  Murtaugh  v.  City 
of  St.  Louis,  44  Mo.  479  ;  Stewart  v.  City  of  New  Orleans,  9 
La.  Ann.  R.  461 ;  1  Dillon  on  Corp.  §  10  a  ;  2  id.  §§  761, 
762,  764,  785. 

The  case  last  cited,  asserts  the  doctrine  that  municipal  cor- 
porations enjoy  the  exemption  of  government  from  responsi- 
bility for  its  own  acts  and  the  acts  of  its  officers  in  the  execu- 
tion of  powers  which  it  possesses,  for  public  purposes,  and 
which  it  holds  as  a  part  of  the  government  of  the  country  ; 
and  that  it  is  only  in  respect  of  the  exercise  of  those  powers 
conferred  upon  the  corporation  for  private  purposes  that  it  is 
answerable  for  the  acts  of  those  who  are  in  law  its  agents. 
And  in  Larkin  v.  County  of  Saginaw,  supra,  which  was  an 
action  against  the  county  for  obstructing  the  navigation  of  a 
river,  by  the  improper  construction  of  a  bridge  across  the 
same,  it  was  held  that  the  same  principle  controlled  in  the 
case  that  would  had  the  bridge  been  built  by  authority  of  the 
legislature. 

We  are  of  opinion  that  the  present  case  falls  within  the 
above  principles,  and  those  of  the  above  cited  cases  denying 
such  action. 

This  poor- farm  was  not  held  and  managed  by  the  county  for 
its  own  immediate  profit  or  advantage  as  a  corporation,  but  it 
was  held  and  managed  for  the  use  of  the  poor  of  the  county — 
a  matter  of  State  rather  than  of  local  concern.  The  statute 
empowered  the  county  to  purchase  the  farm,  and  to  employ 
such  agents  and  other  persons  as  might  be  necessary  to  estab- 
lish and  put  the  same  in  operation.  This  was  done  by  the 
county  in  discharge  of  the  duty,  imposed  upon  it  by  the  stat- 
ute, of  supporting  the  poor  of  the  county.  The  poor-farm  was 
being  managed  for  a  purpose  of  a  public  nature,  by  an  agent 
employed  in  pursuance  of  authority  expressly  given  by  the 
statute. 

For  this  agent's  carelessness  in  such  management,  whereby 
the  appellant  has  suffered  damage,  we  must  hold  the  people 
of  the  county  are  not  responsible.     There  is  no  statute  crea- 
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ting  such  a  liability,  and  we  perceive  no  principle  of  the 
common  law  to  rest  it  upon. 

We  find  no  error  in  the  giving  of  the  instructions.  The 
judgment  must  be  affirmed. 

Judgment  affirmed, 

Mr.  Justice  Walker:  I  concur  in  this  decision,  but  ex- 
press no  opinion  as  to  whether  the  county  would  have  been 
liable  if  the  county  authorities  had  been  guilty  of  negligence 
in  the  appointment  of  its  agents. 


James  W.  Burke  et  al. 

v. 
William  Weaver  et  al. 

1.  Master's  report  of  sale— need  not  set  out  the  notice  of  sale.  It 
is  sufficient  for  the  master  in  chancery,  in  his  report  of  a  sale  made  under 
a  decree  of  court,  to  state  that  he  gave  the  notice  required  by  the  decree, 
without  stating  what  that  notice  was. 

2.  Master's  sale  —  certificate  of  purchase,  or  deed.  It  is  the  duty  of 
the  master  in  chancery,  when  he  makes  a  sale  of  real  estate  under  a  decree 
of  court,  for  the  payment  of  money,  instead  of  executing  a  deed,  to  give 
a  certificate  of  purchase,  showing  when  the  purchaser  will  be  entitled  to 
a  deed. 

3.  Where  a  decree  for  the  sale  of  real  estate  in  default  of  the  payment 
of  money,  directs  the  master  in  chancery  to  make  the  sale  and  execute  a 
deed,  the  proper  construction  of  the  decree  is,  that  the  deed  is  not  to  be 
made  until  after  the  expiration  of  the  period  allowed  bylaw  within  which 
redemption  may  be  effected. 

4.  In  such  case,  the  master  has  no  authority  to  make  a  deed  at  the  date 
of  sale,  and  if  he  does  so,  and  reports  that  fact  to  the  court,  that  part  of 
his  report  should  not  be  approved,  but  the  execution  of  the  deed,  instead 
of  a  certificate  of  purchase,  in  no  manner  affects  the  regularity  of  the  sale, 
and  it  is  error  to  set  the  sale  aside  on  that  account. 

Writ  of  Error  to  the  Circuit  Court  of  Macon  county; 
the  Hon.  C.  B.  Smith^  Judge,  presiding. 
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Mr.  I.  A.  Buckingham,  and  Mr.  John  W.  Smith,  for  the 
plaintiffs  in  error. 

Messrs.  Crea  &  Ewing,  for  the  defendants  in  error. 

Mr.  Justice  Schoefield  delivered  the  opinion  of  the 
Court : 

This  is  a  writ  of  error  to  the  Macon  circuit  court,  on  a 
decree  sustaining  exceptions  to  a  master's  report,  and  setting 
aside  the  sale  of  certain  lands. 

A  decree  was  rendered  in  behalf  of  the  complainants,  set- 
ting aside  a  certain  conveyance  as  fraudulent ;  declaring  that 
the  lands  thereby  attempted  to  be  conveyed,  were  equitably 
subject  to  the  payment  of  the  judgments  of  the  complainants, 
and  directing  that  unless  the  defendants  should,  within  ninety 
days  from  the  date  of  the  decree,  satisfy  the  judgments,  the 
master  in  chancery  should  sell  the  same  for  cash  in  hand, 
etc.  ;  and  that  he  should  execute  a  deed  or  deeds  to  the  pur- 
chasers, etc. 

At  the  next  term  of  the  court,  succeeding  the  rendition  of 
this  decree,  the  master  in  chancery  made  his  report  to  the 
court,  to  which  the  defendants  filed  the  following  written  ex- 
ceptions : 

"1st.  For  that  said  report  states,  that  said  master  made 
the  sale  therein  set  forth,  after  having  given  notice  of  sale  as 
in  and  by  said  decree  required,  whereas  it  should  state  what 
notice  was  given. 

"2d.  That  said  report  states,  that  he  (meaning  the  said 
master)  executed  a  deed  to  said  purchaser  (meaning  the  pur- 
chaser at  said  sale,)  in  fee  simple  for  said  land,  on  the  day  of 
said  sale,  whereas  it  should  state  that  he  executed  and  deliv- 
ered to  said  purchaser  a  certificate  of  purchase  of  said  land, 
such  as  is  required  by  the  statute  of  this  State  in  case  of  sale 
of  land  upon  a  judgment  of  a  court  of  law." 
'  The  court  below  decreed  that  the  exceptions  be  sustained, 
and  the  sale  of  the  lands  set  aside. 
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This  decree  can  not  be  sustained.  The  first  exception  is 
fully  answered  by  Dow  v.  Seely,  29  111.  495,  Moore  v.  Titman, 
33  id.  358,  Hess  v.  Voss,  52  id.  472. 

The  master  in  chancery  was  required,  by  the  provisions  of 
section  69,  chap.  57,  relating  to  Judgments  and  Executions, 
in  force  July  1,  1872,  (2  Gross,  219,)  instead  of  executing  a 
deed  for  the  premises  sold,  to  give  to  the  purchaser  a  certifi- 
cate of  purchase,  showing  when  he  would  be  entitled  to  a 
deed,  etc. 

Although  the  decree,  in  general  terms,  directs  the  master 
to  make  a  deed,  we  can  not  presume  that  it  was  intended  that 
it  should  be  made  in  open  and  palpable  violation  of  law  ;  but 
we  think  the  reasonable  construction  to  be  given  the  language 
used,  and  the  one  most  in  consonance  with  the  principles  of 
equity,  is,  that  this  duty  was  to  be  discharged  after  the  expi- 
ration of  the  period  allowed  by  law,  within  which  redemption 
might  be  effected. 

The  master  in  chancery  had  no  authority  to  make  a  deed 
at  the  date  of  sale,  and  so  much  of  his  report  should  not  have 
been  approved.  But  this  in  no  manner  affected  the  regularity 
of  the  sale,  and  the  decree  setting  it  aside  was  erroneous. 

The  decree  setting  aside  the  sale  will  be  reversed,  and  the 
cause  remanded  for  further  proceedings. 

Decree  reversed. 


Peoeia,  Atlanta  and  Decatue  Kaileoad  Company 

v. 
John  Sawyee. 

1.  Right  OP  way — assessment  of  damages,  on  condemnation  of  land. 
Where  a  petition  is  filed  to  condemn  land  for  the  right  of  way,  and  there 
is  no  cross-petition  to  include  other  land  with  it,  it  is  improper  to  per- 
mit evidence  to  be  introduced  in  regard  to  land  adjoining  that  described 
in  the  petition,  and  belonging  to  the  same  owner.  • 
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2.  The  fact  that,  by  the  construction  of  a  railroad  through  a  man's 
farm,  a  part  of  it  is  cut  off,  and  he  has  to  travel  a  greater  distance  to  get 
to  the  part  so  cut  off,  as  well  as  the  danger  to  which  the  owner  and  his 
family,  and  stock,  are  exposed,  in  crossing  the  track  from  one  part  of  the 
farm  to  the  other,  are  elements  of  damage,  under  the  statute,  for  the  con- 
sideration of  the  jury,  in  a  proceeding  to  condemn  land  for  the  right  of 
way. 

3.  Same — compensation,  how  ascertained.  It  is  not  improper  to  instruct 
the  jury,  in  a  proceeding  to  condemn  land  for  the  right  of  way,  under 
the  act  of  1872,  to  fix  the  compensation  from  the  evidence,  for,  even  if 
the  jury  should  examine  the  land  in  person,  the  facts  derived  from  such 
examination  would  be  a  part  of  the  evidence  from  which  to  make  a  ver- 
dict, and  such  an  instruction  could  not  mislead  them. 

4.  Erkor  will  not  always  reverse — admission  of  improper  evidence.' 
The  admission  of  improper  evidence  can  not  be  regarded  as  a  cause  for 
a  reversal,  unless  the  party  against  whom  it  was  admitted  has  been  in- 
jured or  prejudiced  by  it. 

Appeal,  from  the  County  Court  of  Tazewell  county;  the 
Hon.  David  Kyes,  Judge,  presiding. 

Messrs.  Ingersoll  &  Puterbaugh,  for  the  appellant. 

Messrs.  Whitney  &  Foster,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  petition,  filed  in  the  county  court  of  Tazewell 
county,  by  appellant,  to  condemn  the  lands  of  appellee  for 
right  of  way. 

The  cause  was  heard  before  a  jury,  and  a  verdict  returned 
in  favor  of  appellee  for  $1105.  A  motion  was  made  by  appel- 
lant for  a  new  trial,  which  the  court  overruled,  and  rendered 
judgment  upon  the  verdict. 

The  land  described  in  the  petition  was  the  west  half  of 
the  north-east  quarter  of  section  12,  township  24  north, 
range  3  west.  It  appears,  from  the  evidence,  that  appellee 
owned  thirty  acres  which  joins  this  tract  on  the  south,  and 
constituted  a  part  of  his  farm. 

, Appellee,  on  the  trial,  introduced  some  evidence  in  regard 
to  damages  by  him  sustained  to  the  thirty-acre  tract,  by  the 
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location  of  appellant's  road  over  and  across  the  other  tract. 
Appellant  objected  to  the  admission  of  this  evidence,  and  the 
decision  of  the  court  in  admitting  it  to  go  to  the  jury  is  now 
urged  as  a  ground  for  the  reversal  of  the  judgment. 

While  it  is  true,  the  damages  to  the  thirty-acre  tract  were 
not  in  issue  on  the  trial  in  the  county  court,  this  tract  not 
having  been  named  in  the  petition,  and  appellee  not  having 
filed  a  cross-petition  to  include  it  with  the  other  land,  yet  it 
does  not  appear  that  appellant  was  in  the  least  injured  by  the 
evidence,  for  the  reason  that  it  was  clearly  proven  by  a  num- 
ber of  witnesses,  and  contradicted  by  none,  that  the  damage 
to  the  tract  described  in  the  petition  was  at  least  $1200,  while 
the  jury  returned  a  verdict  for  only  $1105. 

The  admission  of  improper  evidence  can  not  be  regarded 
as  a  cause  for  reversal,  unless  the  party  against  whom  it  was 
admitted  has  been  injured  or  prejudiced  by  it. 

In  addition  to  this,  it  appears  the  court,  in  effect,  excluded 
the  consideration  of  that  evidence  from  the  jury,  by  the 
sixth  instruction  given  at  the  request  of  appellant.  By  this 
instruction,  the  jury  were,  in  substance,  directed  not  to  assess 
damages  to  any  other  property  except  that  described  in  the 
petition,  over  and  through  which  it  is  proposed  to  construct 
the  railroad.  This  instruction,  no  doubt,  accounts  for  the 
fact  that  the  verdict  of  the  jury,  under  the  evidence,  was  not 
larger. 

The  next  point  relied  upon  by  appellant  is,  the  giving  of 
instructions  one,  two  and  three,  by  the  court,  for  appellee, 
against  the  objection  of  appellant.     They  are  as  follows : 

"  1.  The  court  instructs  the  jury,  on  the  part  of  the  defend- 
ant, that  the  said  defendant,  Sawyer,  is  entitled  to  compensa- 
tion for  land  taken  for  right  of  way  of  petitioner  over  and 
across  the  lands  of  said  defendant,  and  the  jury  should  fix 
the  amount  of  such  compensation  at  what  they  believe,  from 
the  evidence,  to  be  a  fair  value  for  the  land  so  taken. 
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"2.  The  court  further  instructs  the  jury  that  if  they 
believe,  from  the  evidence,  that  the  defendant  is  entitled  to 
damages  by  reason  of  the  construction  and  use  of  said  peti- 
tioner's railway  over  and  across  defendant's  lands,  then  the 
jury  should  so  find,  and,  in  ascertaining  the  amount  of  such 
damages,  should  deduct  therefrom  such  amount,  if  any,  as  the 
jury  believe,  from  the  evidence,  the  said  defendant  will  be 
benefited  by  reason  of  the  construction  and  use  of  said  rail- 
way over  and  across  said  land  of  said  defendant. 

"3.  The  court  further  instructs  the  jury  that  the  form 
of  their  verdict  in  this  case  may  be  as  follows:  We,  the 
jury,  find  for  the  defendant,  and  fix  the  compensation  for 

land  taken  for  right  of  way  at dollars.     We  further 

fix  the  damages  sustained  by  the  defendant,  by  reason  of  the 
construction  and  use  of  petitioner's  railway  over  defendant's 

said  land,  at dollars;  filling  the  blanks  in  accordance 

with  the  foregoing  instructions." 

To  the  giving  of  each  and  all  of  which  instructions  offered 
by  defendant,  the  plaintiff  then  and  there  objected  and  ex- 
cepted. 

The  objection  made  to  the  first  instruction  is  this:  It  is 
claimed  that  it  is  based  on  the  act  of  1852,  and  the  jury  were 
directed  by  it  to  fix  the  compensation  from  the  evidence, 
when,  by  the  act  of  1872,  the  jury  are  entitled  to  examine 
the  land  itself,  and  make  up  their  verdict  from  a  personal 
examination  of  the  premises  as  well  as  the  evidence. 

We  do  not  think  the  position  assumed  tenable.  The  in- 
struction, as  provided  by  the  act  of  1872,  merely  requires 
the  jury  to  give  appellee  just  compensation  for  the  land  taken 
for  right  of  way.  The  amount  of  compensation  was  to  be 
determined  from  the  evidence.  Had  the  jury,  in  person, 
examined  the  premises,  which  they  did  not  in  this  case,  the 
facts  derived  from  such  examination  would  still  have  been  a 
part  of  the  evidence  from  which  to  make  a  verdict,  and  the 
instruction  could  not  mislead  the  jury  as  to  their  duty. 
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It  is  urged  that,  by  the  second  instruction,  the  jury  were 
not  confined,  in  the  assessment  of  damages,  to  the  tract  of 
land  described  in  the  petition.  We  see  nothing  in  this 
instruction  from  which  a  jury  could  reasonably  presume  they 
were  at  liberty  to  assess  damages  to  land  other  than  that 
named  in  the  petition.  If,  however,  there  could  be  any  doubt 
on  that  question,  it  is  entirely  removed  by  the  fifth,  sixth  and 
seventh  instructions  given  for  appellant.  By  these,  the  jury 
were  expressly  confined,  in  the  assessment  of  damages,  to  the 
lands  described  in  the  petition. 

In  regard  to  the  third  instruction,  we  fail  to  perceive 
wherein  it  is  in  conflict  with  the  Eminent  Domain  Act  of 
1872. 

It  is  next  urged  by  appellant  that  the  court  erred  in  re- 
fusing to  give  its  twelfth  and  thirteenth  instructions.  As  to 
the  twelfth,  the  substance  of  it  had  been  given  in  other 
instructions,  and  its  repetition  could  have  been  no  benefit  to 
appellant.     The  thirteenth  is  as  follows: 

"The  court  further  instructs  the  jury  that  defendant  can 
not  recover  damages  because  he  may  have  a  greater  distance 
to  travel  to  reach  given  points,  nor  because  of  any  other 
inconvenience  or  anticipated  trouble,  and  that  he  can  only 
recover  for  such  damages  as  are  direct  and  immediate." 

The  first  section  of  the  Eminent  Domain  Act  of  1872 
declares  that  private  property  shall  not  be  taken  or  dam- 
aged for  public  use  without  just  compensation.  We  appre- 
hend it  needs  no  argument  to  show  that,  if  a  portion  of  a 
man's  farm  is  cut  off  from  his  dwelling,  and  he  is  compelled 
to  travel  a  greater  distance  to  reach  the  land  thus  cut  off  by 
the  railroad,  than  he  otherwise  would,  and  also  the  danger 
to  which  the  owner  and  his  family,  and  stock,  are  exposed, 
in  crossing  the  track  from  one  part  of  the  farm  to  the  other, 
are  elements  of  damage,  under  the  statute,  proper  for  the 
consideration  of  the  jury.  Yet  these  things  are  entirely 
ignored  by  this  instruction.    The  instruction  was  wrong,  and 
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the  court  very  properly  refused  it.     Wilson  v.  JRockford,  Rock 
Island  and  St.  Louis  Railroad  Company,  59  111.  273. 

So  far  as  the  record  shows,  this  case  was  fairly  submitted 
to  the  jury,  and  the  verdict  is  fully  sustained  by  the  evidence. 
The  judgment  will  therefore  be  affirmed. 

Judgment  affirmed. 


Mary  A.  Alexander 
v. 
President  and  Trustees  of  Town  of  Mt.  Sterling. 

1.  Expert  testimony.  The  question  whether  a  sidewalk  made  of 
rough  plank,  laid  on  stringers,  is  properly  constructed  or  not,  is  not  a 
question  for  an  expert  altogether,  only  to  be  put  to  and  answered  by  one 
who  has  a  reputation  for  skill  in  such  work,  and  in  the  handling  of  tools, 
and  quality  and  adaptation  of  materials. 

2.  Any  man  of  common  sense  and  ordinary  observation  and  experience, 
can  pronounce  as  satisfactorily  upon  such  a  question  as  the  most  accom- 
plished mechanic,  and  it  is  error  to  exclude  such  testimony  from  the 
jury. 

3.  Instructions — erroneous,  where  there  is  no  evidence  on  which  to  found 
them.  An  instruction  that  the  jury  should  find  in  a  particular  way,  if 
they  believe  certain  specified  facts,  is  erroneous,  if  there  is  a  want  of  evi- 
dence of  the  existence  of  any  material  part  of  such  specified  facts. 

4.  Municipal  corporations  —  notice  of  the  condition  of  its  sidewalks 
defectively  constructed.  Where  the  injury  complained  of  is  occasioned  by 
reason  of  the  negligent  and  improper  manner  of  constructing  a  sidewalk, 
no  notice  of  its  condition  is  necessary  to  make  the  town  liable  for  the 
injury,  as  it  is  the  duty  of  the  town  to  take  notice  of  the  condition  of 
its  own  sidewalks  when  they  are  so  defectively  and  improperly  con- 
structed. 

Writ  of  Error  to  the  Circuit  Court  of  Brown  county; 
the  Hon.  Chauncey  L.  Higbee,  Judge,  presiding. 

Mr.  W.  L.  Vandeventer,  for  the  plaintiff  in  error. 

Mr.  J.  M.  Lowry,  for  the  defendant  in  error. 
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Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the 
Court : 

This  was  an  action  against  a  municipal  corporation,  for 
negligence  for  defectively  constructing  a  sidewalk,  and  for 
negligence  in  failing  to  keep  it  in  repair,  after  knowledge  of 
their  defects,  by  which  injury  resulted  to  the  plaintiff,  walk- 
ing upon  it  with  due  care  and  caution. 

The  jury,  under  instructions  of  the  court,  found  the  defend- 
ant corporation  not  guilty,  and  rendered  judgment  against  the 
plaintiff  for  the  costs. 

To  reverse  this  judgment,  the  plaintiff  brings  the  record 
here  by  writ  of  error,  and  assigns,  among  others,  as  errors,  the 
misdirection  of  the  court  in  the  charge  to  the  jury,  and  that 
the  verdict  is  contrary  to  the  evidence. 

There  was  much  testimony  in  the  cause,  which  we  have 
carefully  read  and  considered,  and  are  satisfied  it  preponder- 
ates greatly  in  favor  of  the  plaintiff.  If  a  case  of  negligence 
by  a  municipal  corporation  can  not  be  established  by  such 
evidence  as  appears  in  this  record,  it  is  idle,  and  a  waste  of 
labor  and  money,  to  institute  such  actions.  We  think  the 
negligence  was  abundantly  established. 

The  question  whether  a  sidewalk  made  of  rough  plank, 
laid  on  stringers,  is  properly  constructed  or  not,  is  not  a  ques- 
tion for  an  expert  altogether,  only  to  be  put  to  and  answered 
by  one  who  has  a  reputation  for  skill  in  such  work,  and  in 
the  handling  of  tools,  and  quality  and  adaptation  of  materials. 
Any  man  of  common  sense,  of  ordinary  observation  and 
experience,  can  pronounce  as  satisfactorily  upon  such  a  ques- 
tion as  the  most  accomplished  mechanic.  When,  therefore, 
Lynch,  a  witness  for  plaintiff,  had  testified  he  knew  the  man- 
ner in  which  this  sidewalk  was  built,  and  plaintiff  then  pro- 
posed to  prove  by  him  the  mode  of  building  it  was  unsafe 
and  dangerous,  the  court  erred  in  sustaining  the  objection 
made  by  defendant  to  this  testimony.  It  was  a  question  any 
sensible  man  could  answer.     On  cross-examination,  the  wit- 
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ness'  knowledge  or  ability  to  pronounce  upon  the  mode,  could 
have  been  fully  tested.  The  evidence  ruled  out  tended  to 
prove  the  matters  in  issue,  and  should  have  gone  to  the  jury. 
Tr other  v.  Vineyard,  4  Gilm.  40. 

The  court,  at  the  instance  of  the  defendant,  instructed 
the  jury,  if  they  believed,  from  the  evidence,  that  the  corpo- 
rate authorities  of  the  town  were  in  the  habit,  by  their  proper 
officers,  of  making  examination  of  the  sidewalk  in  question, 
and  making  all  necessary  repairs  to  the  same,  and  that  such 
examination  and  repair  had  been  made  but  a  few  davs  before 
the  accident  alleged  to  have  occurred,  and  that  at  the  time 
of  such  accident  said  authorities  did  not  know  of,  did  not 
have  reason  to  suspect  the  existence  of,  and  could  not,  with 
reasonable  care  and  examination  of  said  sidewalk,  have  dis- 
covered the  defect  complained  of,  then  the  jury  should  find 
for  the  defendant. 

Plaintiff  in  error  objects  to  this  instruction,  and  on  a  very 
obvious  ground — one  often  stated  by  this  court  and  always 
insisted  upon — and  that  is,  there  is  no  evidence  on  which  to 
found  a  very  material  part  of  the  instruction,  and  which  be- 
ing given  to  the  jury  would  very  much  influence  them  to  find 
for  the  defendant.  It  is  this  :  "and  that  such  examination 
and  repair  had  been  made  but  a  few  days  before  the  accident, " 
etc.  We  have  examined  the  record  carefully  on  this  point, 
and  find  no  testimony  in  it  going  to  show  the  authorities  had 
examined  and  repaired  this  sidewalk  within  a  few  days  prior 
to  the  accident.  The  witness  Wright,  examined  on  this 
point,  testified,  on  his  cross-examination  by  plaintiff,  he  could 
not  say  or  state  when  he  first  examined  or  repaired  said  side- 
walk, nor  when  he  last  examined  or  repaired  it  before  the 
accident  to  plaintiff,  but  that  he  had  examined  and  repaired 
it  several  times.  Had  this  sidewalk  been  repaired  but  a  few 
days  before  the  accident,  it  would  go  far  to  exonerate  the 
defendant  from  the  charge  of  negligence,  and  the  instruction 
must  have  contributed  to  that  result. 
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Plaintiff  in  error  complains  that  the  eleventh  instruction 
asked,  on  her  behalf,  was  refused  by  the  court.  That  instruc- 
tion is  as  follows : 

"If  the  jury  find,  from  the  evidence,  that  the  mode  or  man- 
ner in  which  the  sidewalk  in  question  was  originally  built 
and  thereafter  continued,  was  so  unskillful,  negligent,  and 
improper,  as  to  render  it  unsafe  and  hazardous  for  persons  to 
pass  along  the  same,  the  said  defendant  was  bound  to  take 
notice  of  its  condition,  and  liable  to  damages  to  any  person, 
using  ordinary  care,  who  sustains  personal  injury  in  conse- 
quence of  the  unsafe  condition  of  said  sidewalk." 

This  instruction  was  evidently  drawn  as  applicable  to  the 
fifth  count  of  the  declaration,  and  goes  to  the  original  con- 
struction of  the  sidewalk.  For  the  proper  construction  of 
this  sidewalk,  it  is  not  denied  the  town  authorities  were  re- 
sponsible. They  should  see  to  it  that  such  structures  are 
properly  made  and  reasonably  safe,  and  they  must  be  kept  so. 
They,  being  the  projectors  of  them  and  the  builders  of  them, 
are,  in  law,  held  to  a  knowledge  of  their  original  condition. 
It  would  be  absurd  to  say,  they  must  have  notice  of  the  orig- 
inal defect,  when  they  themselves  are  the  authors  of  the 
defect.  Why  notice  to  a  party,  of  original  defects  in  a  work 
he  is  bound  to  make  safe  and  reasonably  free  from  defects  ? 
The  town  being  in  fault  at  the  outset,  no  notice  was  necessary. 
Springfield  v.  LeClaire,  49  111.  476  ;  City  of  Chicago  v.  Johnson, 
53  ib.  91.  The  charge  in  this  count  was,  that  the  original 
construction  was  defective,  and  it  was  so  continued.  The 
jury,  therefore,  should  have  been  instructed  as  asked  in  the 
eleventh  instruction.  If  it  be  claimed  that  the  third  instruc- 
tion of  plaintiff  covered  all  that  was  contained  in  the  eleventh, 
an  examination  will  show  it  does  not  go  so  far.  The  third 
only  goes  to  the  original  construction,  whilst  the  eleventh 
comprehends  that,  and  also  the  continuance  of  the  defective 
structure,  up  to  the  time  of  the  accident. 

24— 71st  III. 
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The  court,  of  its  own  motion,  gave  two  instructions  to  the 
jury,  the  second  of  which  is,  in  part,  objectionable,  in  telling 
the  jury,  if  a  sidewalk  is  in  good  repair  and  safe,  and  it,  by 
accident,  or  from  any  unknown  cause,  gets  temporarily  out 
of  repair,  by  the  loosening  of  a  board,  they  must  repair  it 
within  a  reasonable  time  after  notice  is  given.  There  is  a 
clear  intimation  in  this  part  of  the  instruction,  that  this  side- 
walk got  out  of  repair  by  accident,  or  was  only  out  of  repair 
temporarily,  etc.  We  do  not  find  any  evidence  which  can 
give  support  to  this  part  of  the  instruction,  and  it  was  well 
calculated  to  mislead  the  jury.  The  evidence  went  to  show 
an  original  defective  construction  of  the  sidewalk,  and  that 
it  was  in  a  defective  condition  for  several  years,  and  not 
shown  to  have  been  caused  by  accident  or  an  unknown  cause. 
The  weight  of  the  testimony  was  in  another  direction.  It 
tended  to  show  an  original  defective  construction,  and  the 
continuance  of  it  by  the  authorities,  it  becoming  more  defec- 
tive year  after  year,  they  well  knowing  its  condition. 

For  the  reasons  given,  the  judgment  must  be  reversed,  and 
the  cause  remanded  for  further  proceedings  consistent  with 
this  opinion. 

Judgment  reversed. 


Iea  W.  Hatch  et  aL 

V. 

John  Marsh. 

1.  Texas  cattle — having  a  lien  on,  does  not  create  a  liability  as  owner 
under  the  statute.  Where  a  party  borrowed  money  with  which  he  pur- 
chased Texas  or  Cherokee  cattle,  and  gave  to  another  a  lien  on  the  cattle, 
to  indemnify  him  as  the  surety  on  the  notes  given  by  the  purchaser  for 
the  borrowed  money,  the  party  holding  such  lien,  without  the  posses- 
sion of  the  cattle,  would  not  be  the  owner  thereof  within  the  meaning  of 
the  statute  of  1867  prohibiting  the  bringing,  having  possession,  or  own- 
ing such  cattle  in  this  State. 
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2.  Same— possession.  A  party  who  simply  has  a  lien  upon  Texas  cat- 
tle to  indemnify  him  as  a  surety  upon  the  note  of  the  owner,  can  not,  by 
virtue  of  such  lien,  be  considered  as  having  either  the  actual  or  construe- 
tive  possession,  and  is  not  liable,  under  the  statute,  for  damages  done  by 
such  cattle. 

3.  Same  —  ownership  must  be  absolute  to  render  a  party  liable.  The 
ownership  contemplated  b)'-  the  statute  to  render  a  party  liable  for  dam- 
ages resulting  from  owning  Texas  or  Cherokee  cattle  in  this  State,  must 
be  an  unconditional  ownership,  and  it  is  error  to  instruct  a  jury  that  a 
party  is  liable,  under  the  statute,  if  he  had  a  conditional  ownership  in 
the  cattle  at  the  time  of  the  injury  complained  of. 

4.  Instructions.  In  doubtful  cases,  the  court  should  not,  by  instruc- 
tions, single  out  isolated  portions  of  the  evidence  and  tell  the  jury  to  con- 
sider them;  all  the  evidence  is  for  the  consideration  of  the  jury,  and  the 
practice  of  making  detached  portions  prominent,  should  not  be  en- 
couraged. 

Appeal  from  the  Circuit  Court  of  Moultrie  county. 

Mr.  Anthony  Thornton,  for  the  appellants. 
Messrs.  Crea  &  Ewing,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

The  question  upon  which  this  case  turns,  is,  whether  appel- 
lant Smith  owned  or  possessed  the  cattle,  within  the  meaning 
of  the  statute.  That  he  intended  to  acquire  a  lien,  and  that 
Hatch  intended  to  and  did  give  him  a  lien  on  the  cattle,  we 
think  is  clear.  But  does  that,  of  itself,  create  a  liability  on  the 
part  of  Smith?  The  act  of  1867,  Sess.  Laws,  169,  provides, 
that  it  shall  not  be  lawful  for  any  person  to  bring  into  this 
State,  or  own,  or  have  in  possession,  any  Cherokee  or  Texas 
cattle.  The  second  section  imposes  a  penalty,  and  provides 
that  such  person  shall  pay  all  damages  that  may  accrue  to  anv 
person  by  reason  of  such  violation  of  the  act. 

It  is  not  claimed,  nor  can  it  be,  that  Smith  brought 
the  cattle  into  the  State.  Nor  do  we  think  the  evidence 
establishes  an  ownership  in  him.  The  testimony  of  Hatch  and 
Smith  is,  that  there  was  no  purchase  by  Smith,  but  Hatch  was 
to  hold  them  as  security  for  the  payment  of  the  notes  Smith 
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had  indorsed,  and  Hatch  was  to  sell  when  Smith  required  it. 
Low,  who  testified  to  Smith's  admission  that  he  purchased  of 
the  bank,  must  have  been  mistaken,  if  Smith  and  Hatch  are  to 
be  credited.  Again,  the  bank  did  not  own  the  cattle.  Mansfield 
furnished  the  money  to  purchase  the  cattle  for  Hatch,  and  they 
were  purchased  and  shipped  in  Mansfield's  name. 

A  consideration  of  the  entire  evidence  seems  to  show  that 
Smith  was  not  the  owner,  but  simply  had  a  lien  on  them  to  in- 
demnify him  as  Hatch's  surety  for  the  two  notes  of  $10,000 
each,  on  which  the  money  was  procured  to  pay  Mansfield  for 
his  advances  to  Hatch  for  the  purchase  of  the  cattle.  He  was 
not  the  absolute  owner  of  the  cattle,  and  did  not  even  have 
such  a  lien  on  the  cattle  as  he  could  have  enforced  against  bona 
fide  purchasers  or  creditors,  and  we  think,  from  the  evidence 
in  the  case,  that  Smith  was  not.  an  owner  of  the  cattle  within 
the  meaning  of  the  statute. 

The  possession  referred  to  in  the  statute  must  have  been  in- 
tended as  the  usual  and  well  known  possession  that  men  gen- 
erally have  of  personal  property.  Smith  does  not  seem  to 
have  had  such  possession.  Hatch  says  he  was  to  hold  them 
in  the  name  of  Smith  for  his  security,  until  the  latter  should 
direct  him  to  sell  ;  and  to  the  same  effect  is  Smith's  testimony. 
If  this  testimony  is  true,  Hatch  held  the  possession,  whilst 
Smith  had  a  lien  on  them  to  indemnify  him  as  Hatch's  surety 
on  the  notes.  Smith  could  not  have  replevied  the  cattle  and 
taken  them  from  the  possession  of  Hatch,  as  he  was  to  hold 
them  until  Smith  directed  him  to  sell.  He  could,  no  doubt, 
have  resorted  to  legal  proceedings  and  restrained  Hatch  from 
disposing  of  them  contrary  to,  or  without  his  directions,  or 
from  otherwise  violating  their  agreement.  But  we  fail  to  see 
that  he  had  the  possession,  or  was  even  entitled  to  it.  If 
this  is  so,  then  Smith  should  not  be  held  liable  for  injury  in- 
flicted by  Hatch  whilst  he  was  in  possession.  We  think  the 
evidence  fails  to  show  either  actual  or  constructive  possession 
of  the  property  in  Smith.  He  had  no  control  of  the  cattle 
beyond  his  power  to  say  when  Hatch  should  sell. 
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Suppose  Smith  had,  to  secure  himself,  taken  a  mortgage  au- 
thorizing Hatch  to  hold  and  retain  possession, could  it  be  rea- 
sonably contended  that  in  such  a  case  Smith  would  have  been 
liable?  We  think  not,  because  the  possession  would  have 
been  manifestly  in  Hatch  ;  and  if,  with  such  a  security,  he 
would  not  have  been  regarded  as  in  possession,  much  less 
should  he  be  in  a  case  like  the  present.  It  is  contrary  to  the 
principles  of  justice  and  law  that  a  man  shall  be  held  liable 
for  the  acts  of  others  in  respect  to  animals  or  property  over 
which  he  has  no  control.  And  this  statute  proceeds  upon  that 
principle  when  it  requires  the  person  to  bring  the  cattle  into 
the  State,  to  own  them,  or  have  them  in  possession,  before  he 
can  be  liable.  If  he  owns  them,  he  is  presumed  to  have  them 
in  his  control,  and  so,  when  he  is  in  the  actual  possession.  It 
can  not  be  held  that  a  man  must  be  liable  for  damage  done 
by  cattle  on  which  he  has  a  lien,  but  over  which  he  has  no 
control  beyond  the  mere  power  to  enforce  and  render  his  lien 

effective. 

■ 

From  what  we  have  said,  the  third  and  sixth  of  appellee's 
instructions  were  wrong.  They  announce  a  rule  repugnant 
to  the  views  here  expressed,  and  were  calculated  to,  and  no 
doubt  did,  mislead  the  jury.  The  fourth  and  fifth  were  wrong 
in  telling  the  jury  that  if  Smith  had  a  mere  conditional  own- 
ership in  the  property,  when  the  disease  was  communicated, 
he  was  liable.  These  were  manifestly  wrong.  The  legislature, 
when  it  used  the  term  "owner,v  we  must  presume,  intended 
it  to  be  understood  in  its  usual  sense,  and  not  a  conditional 
ownership.  The  phrase  employed  in  the  instruction  is  not  pre- 
cise or  definite,  but  is  very  vague.  It  might  embrace  a  variety 
of  kinds  of  conditions  on  which  the  ownership  could  only  be- 
come absolute,  in  all  or  any  of  which  the  conditional  owner 
would  have  not  the  slightest  power  or  control  over  the  property. 
It  would  be  a  harsh  construction  of  the  statute  to  hold  that 
any  lien  on  cattle  should  render  the  party  liable,  whilst  he 
could  not  control  them.  And  equally  so,  where  a  person  had 
purchased  on  conditions  that  were  not  to  be  performed  for 
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months  after  the  disease  was  communicated,  and  who  could  not 
have  possession  until  he  became  the  absolute  owner. 

The  last  of  appellee's  instructions  is  not  properly  drawn,  in 
referring  to  a  portion  only  of  the  evidence,  and  making  it 
prominent  in  the  finding  of  the  issues.  In  doubtful  cases, 
the  judge,  by  instructions,  should  not  single  out  isolated  por- 
tions of  evidence,  and  tell  the  jury  to  consider  them.  All 
the  evidence  admitted  is  for  the  consideration  of  the  jury, 
and  the  practice  should  not  be  encouraged  in  making  detached 
portions  prominent.  It  would  not  have  been  error  to  have 
refused  this  instruction. 

The  judgment  of  the  court  below  must  be  reversed. 

Judgment  reversed. 


Jaeiel  Wilday  et  al. 

v. 

Ann  C.  Wight. 

1.  Amendment  after  plea  in  abatement  for  variance  between  writ  and 
declaration.  A  plea  in  abatement  for  a  variance  between  the  "writ  and 
declaration  is  effectually  disposed  of  by  an  amendment,  made  by  leave 
of  court,  which  removes  the  objection,  and  makes  the  writ  and  declara- 
tion conform  to  each  other. 

2.  Same — the  Practice  Act  of  1872  should  be  liberally  construed.  The 
Practice  Act  of  1872  should  be  liberally  construed,  so  that  mere  tech- 
nical mistakes  shall  not  operate  to  delay  the  administration  of  justice, 
and  there  is  no  reason  why,  under  that  act,  a  plaintiff  may  not,  on  his 
own  motion,  be  permitted  to  amend  the  summons  to  conform  to  the  dec- 
laration where  there  is  a  variance  and  a  plea  in  abatement  filed  setting 
up  that  fact. 

3.  Judgment  by  nil  dicit.  Where  there  was  a  plea  in  abatement  for 
variance  between  the  writ  and  declaration,  and,  at  the  same  term  of  court, 
the  writ  was,  by  leave  of  court,  on  motion  of  the  plaintiff,  amended  so  as 
to  conform  to  the  declaration,  and  a  rule  on  the  defendant  to  plead  ten 
days  before  the  next  term  of  the  court,  and  at  the  next  term  a  replication 
was,  by  inadvertence,  filed  to  the  plea  in  abatement,  but,  by  leave  of 
court,  withdrawn  before  issue  was  joined  on  it,  and  ,the  defendant  having 
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failed  to  plead  as  he  was  ruled  to  do,  it  was  proper  to  render  judgment 
against  him  as  upon  nil  dicit,  notwithstanding  the  plea  in  abatement  was 
not  formally  disposed  of. 

Appeal  from  the  Circuit  Court  of  Morgan  county ;  the 
Hon.  Cyeus  Eplek,  Judge,  presiding. 

Messrs.  Ketcham  &  Taylok,  for  the  appellants. 

Mr.  Wm.  Thomas,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  debt,  brought  by  appellee,  against 
appellants,  on  a  promissory  note. 

The  summons  was  issued  in  the  name  of  Ann  C.  Wright, 
but  the  declaration  was  in  plaintiff's  proper  name,  Ann  C. 
Wight. 

At  the  May  term,  1873,  appellant  Wilday  filed  a  plea  in 
abatement,  alleging  the  facts  above  stated.  The  court,  at  the 
same  term,  on  motion  of  appellee,  granted  leave  to  amend 
the  summons  by  striking  out  the  name  of  Ann  C.  Wright 
and  inserting  her  true  name,  Ann  C.  Wight,  which  was  ac- 
cordingly done.  A  rule  was  laid  upon  defendants  to  plead 
ten  days  before  the  next  term  of  the  court,  to  which  term 
the  cause  was  continued. 

At  the  next  term  of  the  court,  a  replication  was  inadvert- 
ently filed  to  the  plea  in  abatement,  but  was  withdrawn,  by 
leave  of  the  court,  before  issue  was  joined  thereon,  and, 
defendants  having  failed  to  plead  as  they  were  ruled  to  do, 
judgment  was  rendered  against  them  as  upon  nil  dicit,  for  the 
note  and  interest. 

It  is  insisted,  it  was  error  to  treat  appellant  Wilday  as 
being  in  default,  with  his  plea  in  abatement  on  file,  undis- 
posed of. 

The  plea  in  abatement,  we  think,  was  effectually  disposed 
of  by  the  amendment  to  the  summons.  No  reason  has  been 
suggested,  nor  is  any  perceived,  why  the  amendment  was  not 
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fully  authorized  by  the  Practice  Act  of  1872.  It  is  no  objec- 
tion, the  amendment  was  made  upon  the  motion  of  plaintiff. 
It  was  doubtless  the  intention  of  the  legislature  that  this 
statute  should  have  a'  liberal  construction,  so  that  mere  cleri- 
cal errors  or  trivial  mistakes  should  not  operate  to  delay  the 
administration  of  justice. 

Aside  from  this  construction  of  the  statute,  it  is  a  conclu- 
sive answer  to  the  objection  that  the  amendment  was  irregu- 
larly made,  to  say,  no  exception  to  the  action  of  the  court 
allowing  it  has  been  preserved  in  the  record. 

Defendants  submitted  to  a  rule  to  plead  in  bar  out  of  term 
time,  and  this  would  constitute  a  waiver  of  all  mere  techni- 
cal objections  to  the  form  of  the  writ.  Having  failed  to 
plead  within  the  rule,  defendants  were  properly  treated  as 
being  in  default,  and  there  was  no  error  in  rendering  judg- 
ment against  them. 

The  judgment  is  right,  and  must  be  affirmed. 

Judgment  affirmed. 


Jonas  U.  Grove 
v. 
Jonathan  E.  Miles. 

1.  Vendor's  lien — may  be  enforced  for  money  necessarily  expended  by 
vendor  for  improvements,  which,  by  the  terms  of  sale,  the  vendee  was  to  make. 
Where  a  party  sells  an  interest  in  real  estate  to  another,  in  consideration 
of  the  undertaking  by  the  vendee  to  make  certain  improvements,  and  the 
vendee  places  in  the  hands  of  the  vendor  funds,  to  be  applied  toward 
paying  for  such  improvements,  and  the  necessary  cost  of  such  improve- 
ments exceeds  the  amount  furnished  by  the  vendee,  and  the  vendor  pays 
it,  the  amount  of  such  excess  may  be  regarded  as  unpaid  purchase  money, 
for  which  the  vendor  may  enforce  a  lien,  by  sale  of  the  interest  of  the 
vendee  in  the  property. 

2.  Same— proof  of  the  value  of  the  improvements.  Where  a  vendor  seeks 
to  enforce  a  lien  for  the  cost  of  improvements  paid  by  him,  which,  by  the 
terms  of  sale,  the  vendee  was  to  pay,  proof  of  the  amount  so  paid,  without 
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any  evidence  as  to  the  value  of  the  improvements,  is  not  sufficient,  when  the 
proof  made  by  the  vendee  is,  that  the  whole  cost  of  making  the  improve- 
ments which  vendee  should  have  made  ought  to  have  been  much  less 
than  the  amount  paid  by  the  vendor.  Under  such  circumstances  the 
vendor  should  not  only  show  what  he  paid,  but  he  should  make  some 
proof  in  regard  to  the  value  of  the  improvements  for  which  he  paid. 

3.  Same — rents  and  profits.  In  a  proceeding  to  enforce  a  vendor's 
lien,  where  the  vendor  has  had  the  possession  and  control  of  the  property, 
the  vendee  should  be  credited  with  a  share  of  whatever  the  vendor  may 
have  received,  in  respect  to  the  use  and  enjoyment  of  the  property,  pro- 
portioned to  the  amount  he  may  have  paid  on  his  purchase. 

Appeal  from  the  Circuit  Court  of  Macoupin  county. 

Mr.  John  I.  Kinaker,  and  Mr.  W.  R.  Welch,  for  the 
appellant. 

Messrs.  John  M.  &  John  Mayo  Palmer,  for  the  appellee. 
Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

On  the  21st  of  October,  1867,  the  parties  to  this  suit  en- 
tered into  a  written  agreement,  whereby  Miles  agreed  to  sell 
to  Grove  one-half  of  certain  mill  premises,  in  consideration 
of  the  latter  furnishing  and  placing  all  necessary  machinery, 
complete,  in  the  mill,  then  erected,  for  the  running  of  three 
sets  of  stone.  At  the  same  time,  Grove  entered  into  a  writ- 
ten contract  with  one  Brooks,  for  the  latter  to  furnish  and 
put  in  the  machinery  by  March  1, 1868,  for  the  sum  of  $7400, 
and  Grove  placed  in  the  hands  of  Miles  that  amount  of  Ma- 
coupin county  bonds,  the  avails  thereof  to  be  paid  out  by 
Miles  for  the  work. 

For  some  cause,  Brooks  quit  the  work,  without  having 
completed  it,  in  March,  1868. 

The  claim  of  Miles  is,  that  he  paid  out  $11,372  for  the 
necessary  completion  of  the  work,  and  this  bill  in  chancery 
was  filed  by  him  to  subject  the  premises  to  sale,  for  the  dif- 
ference between  this  sum  and  $7400,  the  amount  placed  in  his 
hands  by  Grove.  The  court  below,  at  the  March  term,  1873, 
rendered  a  decree  in  favor  of  Miles  for  $4683.68,  and  in  de- 
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fault  of  payment  within  ninety  days,  ordered  that  the  premi- 
ses be  sold  for  the  payment.  Defendant  brings  the  case  here 
by  appeal. 

This  case  was  before  this  court  at  the  January  term,  1871, 
and  the  decree  was  reversed,  the  court  not  being  satisfied  with 
its  correctness  as  to  the  amount  found  due.  Grove  v.  Miles, 
58  111.  339. 

It  is  insisted  that  the  bill  should  have  been  dismissed  for 
want  of  equity. 

The  same  objection  was  taken  before,  and  the  bill  was  held 
by  this  court  to  be  maintainable,  as  one  to  enforce  a  vendor's 
lien  for  unpaid  purchase  money ;  that  the  necessary  cost  of 
the  work,  above  the  amount  placed  in  Miles'  hands  by  Grove, 
might  be  regarded  as  unpaid  purchase  money.  We  see  no 
sufficient  reason,  from  what  has  since  been  presented  to  our 
consideration,  to  change  the  former  view  which  we  entertained 
of  the  bill. 

It  is  objected  that  the  decree,  in  regard  to  amount,  is  not 
warranted  by  the  proofs. 

The  record  contains  a  stipulation  of  the  parties,  that  the 
payments  mentioned  in  the  account  rendered  by  Miles,  and 
in  his  testimony,  and  the  receipts  and  vouchers  filed  there- 
with, were  made  at  the  times,  to  the  amounts  and  for  the  pur- 
poses therein  mentioned.  Neither  the  value  of  the  labor  nor 
of  the  materials  is  admitted  by  the  stipulation,  and  Miles  in- 
troduced no  evidence  as  to  their  value.  He  rested  upon  the 
making  of  the  payments,  and  the  decree  allows  him  the  amount 
of  payments  made.  On  the  part  of  the  defendant,  it  was  tes- 
tified to,  by  several  competent  witnesses,  that  the  whole  cost 
of  furnishing  and  putting  in  the  machinery,  according  to  the 
agreement  between  Miles  and  Grove  of  October  21,  ought 
not  to  have  exceeded  the  amount  of  $8855.62.  In  view  of 
this  testimony,  at  least,  it  was  incumbent  on  Miles  to  make 
some  proof  in  regard  to  the  value  of  the  work  he  paid  for, 
which  he  failed  to  do.  Under  the  proof  in  the  record,  the 
necessary  cost  of  the  completion  of  the  contract  of  Grove  was 
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very  much  less  than  the  amount  allowed  by  the  decree. 
Grove  should  only  be  charged  for  the  reasonable  value  of  the 
labor  and  materials  necessary  to  complete  his  contract,  and 
not  for  the  price  paid  therefor,  regardless  of  whether  it  was 
reasonable  or  not. 

It  is  claimed,  that  Grove  should  have  been  allowed  rent 
for  his  interest,  since  the  completion  of  the  mill.  The  mill 
was  completed  July  21,  1868,  and  has  been  in  running  order 
ever  since.  Miles  testified,  that  he  run  the  mill  two  months 
and  eighteen  days,  and  for  this  time  Grove  is  allowed  for 
half 'of  the  rent  of  the  mill,  $269.50,  at  $2500  per  year.  This 
is  all  the  allowance  on  account  of  his  interest.  Miles  testi- 
fied that  he  had  sold  his  one-half  of  the  mill,  but  that  he  had 
always  represented  one-half  of  it,  and  had  always  had  entire 
and  exclusive  possession  of  the  mill,  as  against  Grove,  since 
its  completion. 

Grove  expended  toward  the  completion  of  the  mill  $7400. 
The  benefit  of  that  expenditure  has  been  enjoyed  by  some 
one  else  than  Grove,  ever  since  the  completion  of  the  mill, 
July  21,  1868.  The  decree  was  rendered  in  March,  1873. 
It  would  seem  that  Grove  should  have  been  allowed,  on  ac- 
count of  his  interest,  for  more  than  two  months  and  eighteen 
days'  rent.  The  proof  leaves  it  unsatisfactory  whether  Miles 
has  derived  anything  from  the  use  of  the  mill,  except  for  the 
two  months  and  eighteen  days  he  run  it,  though  it  might  be 
inferred  that  he  had,  from  his  statement  that  he  had  always 
represented  one-half  of  the  mill,  and  had  always  had  posses- 
sion of  the  mill  as  against  Grove. 

So  far  as  Miles  may  have  derived  anything  in  respect  of 
the  use  and  enjoyment  of  the  mill,  he  should  be  charged  with 
the  rents  and  profits  of  Grove's  proportional  interest,  as  rep- 
resented by  his  expenditure  of  $7400. 

The  decree  will  be  reversed,  and  the  cause  remanded  for 
further  proceedings  consistent  herewith. 

Decree  reversed. 
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Rebecca  A.  Doelarque  et  al. 

V. 

Charles  Cress  et  al, 

1.  Estoppel— -fraud  necessary  to  an  equitable  estoppel.  The  doctrine  of 
equitable  estoppel  is  based  upon  a  fraudulent  purpose  and  a  fraudulent 
result,  and  if  the  element  of  fraud  is  wanting,  there  can  be  no  estoppel. 

2.  There  must  be  deception,  and  change  of  conduct  in  consequence, 
in  order  to  estop  a  party  from  showing  the  truth. 

3.  Same — infants  receiving  money  after  they  become  of  age,  for  land.  A 
party  died  intestate,  but,  prior  thereto,  requested  that  certain  of  his  chil- 
dren should  have  specific  tracts  of  land  belonging  to  him,  and  that  others 
should  have  certain  specified  sums  of  money,  in  lieu  of  their  interest 
therein,  and  all  who  were  of  age  carried  out  the  request  by  conveying 
and  receiving  money  respectively,  and  the  money  specified  was  paid  to 
the  guardian  of  the  younger  children,  who,  upon  coming  of  age,  received  it 
from  their  guardian,  but  there  was  no  evidence  that,  when  they  so  received 
it,  they  were  informed,  or  knew,  that  it  was  intended  to  be  in  lieu  of  their 
interest  in  the  land  of  their  father.  After  they  had  received  the  money, 
deeds  were  demanded  of  them  for  their  interest  in  the  land,  which  they 
refused  to  execute,  and  still  retained  the  money,  and  made  no  offer  to 
return  it:  Held,  that  there  was  no  ratification  of  the  arrangement  pro- 
posed  by  their  father,  and  that  they  were  not  estopped  from  claiming 
their  interest  in  the  land. 

Appeal  from  the  Circuit  Court  of  Montgomery  county. 

Mr.  A-  N.  Kingsbury,  for  the  appellants. 

Mr.  Jesse  J.  Phillips,  for  the  appellees. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

The  only  question  presented  by  the  several  assignments  of 
error  on  this  record  is,  are  the  appellees,  Francis  Cress  and 
Laura  E.  Cress,  estopped  from  asserting  their  claim  to  the 
lands  in  controversy? 

Absalom  Cress  died  intestate,  but,  prior  to  his  death, 
requested  that  his  son  James  M.  should  have  the  lands  in 
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controversy;  that  another  son  should  have  certain  other  lands, 
and  that  each  of  his  remaining  children  should  have  $1000, 
in  lieu  of  their  interests  in  these  lands.  After  his  death,  the 
children  that  were  of  age  carried  out  his  wishes,  by  making 
the  necessary  conveyances,  and  paying  the  money;  and  such 
as  were  then  under  age,  with  the  exception  of  Francis  and 
Laura  R.,  on  arriving  at  the  years  of  majority,  also  executed 
conveyances,  and  received  the  $1000.  Francis  and  Laura  R. 
were,  at  the  time  of  their  father's  death,  quite  young,  but  the 
money  intended  for  them,  in  lieu  of  their  interests  in  the 
lands,  was  paid  to  their  guardian,  and  by  him  loaned,  upon 
interest,  until  a  short  time  after  they  became  of  age,  when  it 
was  paid  to  them.  It  does  not  appear  precisely  how  long 
this  was  before  the  bill  was  filed,  but  the  length  of  time  was 
not  important  enough  to  cut  any  material  figure  in  the  case. 
After  the  money  was  paid,  deeds  were  demanded  of  them  for 
their  interests  in  the  lands,  which  they  refused  to  execute. 
There  is  no  evidence  showing  that,  when  the  money  was  paid 
to  and  receipted  by  them,  they  were  informed,  or  knew,  that 
it  was  intended  to  be  in  lieu  of  their  interests  in  the  lands. 
They  have  since  retained  the  money,  and  made  no  offer  to 
return  it. 

It  is  insisted  that,  although  the  mere  wish  of  their  father 
was  not  obligatory,  so  as  to  divest  them  of  their  titles,  yet 
that,  by  the  acceptance  of  the  money,  they  elected  to  ratify 
the  arrangement,  and  are  now  estopped  from  asserting  title 
inconsistent  with  it. 

The  obvious  objection  to  this  is,  that,  in  order  to  consti- 
tute a  ratification,  the  act  relied  upon  as  such  must  have  been 
done  with  full  knowledge  of  the  rights  of  the  party,  and  of 
the  consequences  of  the  act.  Davidson  v.  Young  et  al.  38  111. 
153;  Schnell  v.  Chicago,  id.  382.  Had  it  appeared  that  these 
appellees,  in  receiving  the  money,  were  informed,  or  knew, 
that  it  was  to  be  accepted  instead  of  their  interests  in  these 
lands,  the  principle  contended  for  might  apply;  but  we  can 
not  indulge  in  presumptions  that  such  was  the  fact,  in  the 
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absence  of  full  proof.  The  fact  that,  after  receiving  the 
money,  on  being  requested  to  make  the  conveyances,  they 
refused  to  do  so,  is  very  strong  proof  that  the  money  was  not 
received  by  them  with  the  understanding  that  it  was  in  lieu 
of  their  interests  in  the  lands. 

There  is  no  principle  of  estoppel  which  can  apply  here. 
No  act  done  or  acquiesced  in  by  them,  during  their  minority, 
short  of  a  wilful  and  deliberate  tort — not  even  the  solemnity 
of  making  and  sealing  a  conveyance — could  divest  them  of 
title,  unless  ratified  by  them  after  their  minority  ceased.  It 
is  said,  "the  doctrine  of  equitable  estoppels  is  based  upon  a 
fraudulent  purpose  and  a  fraudulent  result.  If,  therefore, 
the  element  of  fraud  is  wanting,  there  is  no  estoppel,  as,  if 
both  parties  were  equally  cognizant  of  the  facts,  and  the 
declaration  or  silence  of  the  one  party  produced  no  change 
in  the  conduct  of  the  other,  he  acting  solely  upon  his  own 
judgment.  There  must  be  deception,  and  change  of  conduct 
in  consequence,  in  order  to  estop  a  party  from  showing  the 
truth."  Davidson  v.  Young  et  al.  supra,  and  authorities  there 
cited.     See,  also,  Bigelow  on  Estoppel,  484,  et  seq. 

Now,  here,  there  is  no  pretense  that  any  one  acted  differ- 
ently from  what  he  otherwise  would,  in  consequence  of  the 
acts  of  these  parties  after  they  had  attained  their  majority. 
They  practiced  no. deception — held  out  no  delusive  hopes. 
The  utmost  that  can  be  said  is,  they  disregarded  the  wishes 
of  their  father,  and  have  received  more  money  from  his 
estate  than  they  are  entitled  to  have.  This  falls  far  short  of 
an  equitable  estoppel  to  title  to  realty. 

The  decree  is  affirmed. 

Decree  affirmed. 
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James  A.  Chase  et  al. 
v. 

David  Stephenson  et  al 

1.  Public  schools.  The  free  schools  of  the  State  are  public  institu- 
tions, and  in  their  management  and  control  the  law  contemplates  that 
they  should  be  so  managed  that  all  children  within  the  district,  between 
the  ages  of  six  and  twentj^-one  years,  regardless  of  race  or  color,  shall 
have  equal  and  the  same  right  to  participate  in  the  benefits  to  be  derived 
therefrom. 

2.  Same — powers  of  directors  in  the  management  and  control.  While 
the  directors  very  properly  have  large  and  discretionary  powers  in  regard 
to  the  management  and  control  of  schools,  in  order  to  increase  their  useful- 
ness, they  have  no  power  to  make  class  distinctions,  nor  can  they  dis- 
criminate between  scholars  on  account  of  their  color,  race,  or  social 
position. 

3.  Same — colored  children.  The  directors  have  no  power  to  keep  and 
maintain  a  separate  school  solely  to  instruct  three  or  four  colored  chil- 
dren of  the  district,  when  they  can  be  accommodated  at  the  school  house 
with  the  other  scholars  of  the  district. 

4.  And  if  the  directors  attempt  to  do  so,  any  tax-payer  of  the  district 
has  a  right  to  interfere  to  prevent  the  public  funds  from  being  used  in 
such  unauthorized  manner. 

Appeal  from  the  Circuit  Court  of  McLean  county ;  the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

Messrs.  Gapen  &  Ewing,  for  the  appellants. 

Messrs.  Rowell  &  Hamilton,  for  the  appellees. 

Mr.  Justice  Ceaig  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  chancery,  filed  by  appellees  against  ap- 
pellants, in  the  circuit  court  of  McLean  county. 

The  cause  was  heard  upon  bill,  answer  and  exhibits,  and  a 
decree  rendered  that  appellants,  directors  of  a  certain  school 
district,  be  perpetually  enjoined  from  occupying  or  using  the 
building  named  in  the  bill  for  the  purpose  of  carrying  on  a 
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school  for  colored  children,  exclusively,  at  the  expense  of  the 
district. 

The  bill  was  originally  filed  for  the  purpose  of  restraining 
appellants  from  erecting  a  school  house,  twelve  feet  wide  and 
fourteen  feet  long,  for  the  exclusive  purpose  of  educating  four 
colored  children  in  the  district.  Before  the  injunction  was 
served,  the  building  was  completed.  Appellees  then  filed  a 
supplemental  bill,  in  which  they  charged,  that,  after  the  com- 
pletion of  the  building,  appellants  employed  a  teacher,  and 
have  kept  a  school  in  the  building  for  no  other  purpose  than 
to  teach  two  colored  children  in  the  district ;  that  appellants 
have  given  the  teacher  a  warrant  on  the  township  treasurer, 
to  pay  for  her  services  out  of  the  school  funds. 

It  is  further  alleged,  that  appellants  will,  unless  enjoined, 
continue  to  occupy  the  building  erected  as  a  school  house  at 
the  public  expense,  for  no  other  purpose  than  to  educate  two 
colored  children  separate  from  the  other  children  in  the  dis- 
trict. 

It  is  further  alleged,  that  there  is  ample  room  in  the  school 
house  which  was  erected  three  years  before,  on  the  same  lot, 
to  accommodate  all  the  children  in  the  district. 

Several  questions  of  minor  importance  have  been  raised  by 
appellants,  which  it  is  unnecessary  to  consider. 

The  point  in  the  bill  in  this  case  is,  that  appellants,  in  or- 
der to  keep  some  four  colored  children  from  attending  the 
same  school  in  the  district  that  is  provided  for  others,  erected 
a  small  house  on  the  same  lot  where  the  other  school  house 
stands,  and,  at  the  expense  of  the  tax-payers,  propose  to 
employ  an  additional  teacher  to  instruct  the  colored  children, 
in  this  small  building,  separate  and  apart  from  the  other-chil- 
dren in  the  district ;  and  these  facts  are  substantially  admit- 
ted by  the  answer. 

The  bill  is  filed  by  four  tax-payers  of  the  district,  to  pre- 
vent the  directors  from  a  misappropriation  of  the  public  funds, 
in  which,  in  common  with  the  public,  they  have  a  direct  in- 
terest. 
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It  is  insisted  by  appellants,  that  the  provision  of  the 
statute  that  declares  that  the  directors  shall  establish  and 
keep  in  operation  for  at  least  six  months  in  each  year,  and 
longer,  if  practicable,  a  sufficient  number  of  schools  for  the 
proper  accommodation  of  all  the  children  in  the  district  over 
the  age  of  six  and  under  twenty-one  years,  and  that  they  may 
adopt  and  enforce  all  necessary  rules  and  regulations  for  the 
management  and  government  of  the  schools,  gives  them  the 
power  and  fully  sustains  their  action  in  this  case. 

The  free  schools  of  the  State  are  public  institutions,  and  in 
their  management  and  control  the  law  contemplates  that  they 
should  be  so  managed  that  all  children  within  the  district, 
between  the  ages  of  six  and  twenty-one  years,  regardless  of 
race  or  color,  shall  have  equal  and  the  same  right  to  partici- 
pate in  the  benefits  to  be  derived  therefrom. 

While  the  directors,  very  properly,  have  large  and  discre- 
tionary powers  in  regard  to  the  management  and  control  of 
schools,  in  order  to  increase  their  usefulness,  they  have  no 
power  to  make  class  distinctions,  neither  can  they  discrimi- 
nate between  scholars  on  account  of  their  color,  race  or  social 
position. 

If  the  school  house  was  too  small  to  accommodate  all  the 
scholars  in  the  district,  it  would  have  been  eminently  proper 
for  the  directors  to  have  enlarged  the  building.  But  this 
they  did  not  see  proper  to  do ;  and  it  is  apparent,  from  the 
record,  that  the  erection  of  the  small  house  on  the  same  lot 
where  the  school  house  stood  was  not  on  account  of  the  inca- 
pacity of  the  school  house  to  accommodate  all  the  scholars  in 
the  district,  but  the  sole  and  only  object  seems  to  have  been 
to  exclude  the  colored  children  in  the  district  from  partici- 
pating in  the  benefits  the  other  children  received  from  the 
free  schools. 

Had  the  district  contained  colored  children  sufficient  for 
one  school,  and  white  children   for  another,  and  had  the  di- 
rectors, in  good   faith,  provided  a  separate  room   for  each, 
where  the  facilities  for  instruction  were  entirely  equal,  that 
25— 71st  III. 
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would   have   presented  a  question  not  raised  by  this  record, 
and  upon  which  we  express  no  opinion. 

But  the  conduct  of  the  directors  in  this  ease,  in  the  attempt 
to  keep  and  maintain  a  school  solely  to  instruct  three  or  four 
colored  children  of  the  district,  when  they  can  be  accommo- 
dated at  the  school  house  with  the  other  scholars  of  the  dis- 
trict, can  only  be  regarded  as  a  fraud  upon  the  tax-payers  of 
the  district,  any  one  of  whom  has  a  right  to  interfere  to 
prevent  the  public  funds  from  being  squandered  in  such  a 
reckless,  unauthorized  manner. 

As  we  view  the  case,  we  perceive  no  error  in  the  decree  of 
the  circuit  court.    It  will  therefore  be  affirmed. 

Decree  affirmed, 

Mr.  Justice  Walker  :  In  providing  facilities  for  the 
education  of  the  children  of  the  district,  the  directors  have  a 
large  discretion  in  selecting  the  means  to  accomplish  the  end, 
and  in  this  case  I  regard  their  action  within  that  discretion, 
so  they  furnished  equal  facilities  to  all  the  children.  Nor  do 
I  think  the  action  of  the  directors  amounted  to  such  an  abuse 
of  power  as  called  for  the  interposition  of  a  court  of  equity, 
and  that  the  decree  of  the  court  below  should  be  reversed. 


Stephen  A.  Foley,  Administrator, 

V. 

Franklin  C.  Buspiway. 

1.  Administrator — not  liable  on  contract  made  by  widow  for  a  monu- 
ment to  the  intestate.  Where  the  widow  of  an  intestate  made  a  contract 
for  the  erection  of  a  monument  over  the  grave  of  her  husband,  to  be  paid 
for  from  his  estate,  the  administrator  can  not  be  required  to  pay  it. 

2.  Such  a  contract  does  not  ^purport  to  bind  the  estate,  and  even  if  it 
did,  the  widow  has  no  authority  to  do  so.  It  is  her  own  contract,  and 
she  alone  is  bound  by  it. 
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3.  Nor  does  the  fact  that  the  administrator  knew  of  the  contract,  and 
of  the  work  being  done,  and  made  no  objection,  make  him  or  the  estate 
liable.  The  widow  has  a  right  to  erect  such  a  monument  as  she  pleases, 
and  it  is  not  only  not  the  duty  of  the  administrator  to  object,  but  it  would 
be  impertinent  in  him  to  do  so. 

4.  Where  a  claim  is  made  against  an  administrator  for  the  erection  of 
a  monument  to  the  intestate,  and  it  appears  that  the  work  was  done  under 
a  special  contract  with  the  widow  of  the  deceased,  the  question  as  to 
whether  the  same  was  properly  a  part  of  the  funeral  expenses,  does  not 
arise. 

5.  Witness  —  competency.  In  a  suit  against  an  administrator  tore- 
cover  the  price  of  a  monument  erected  by  the  plaintiff  over  the  grave  of 
the  intesta.te,  under  a  contract  made  with  the  widow,  the  plaintiff  is  a 
competent  witness,  under  the  statute. 

Appeal  from  the  Circuit  Court  of  Sangamon  county ;  the 
Hon.  John  A.  McClernand,  Judge,  presiding. 

Mr.  N.  M.  Broad  well,  and  Mr.  Wm.  M.  Springer,  for 
the  appellant. 

Messrs.  Parks  &  Allen,  and  Mr.  A.  Orendorff,  for  the 
appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the 
Court : 

This  was  a  proceeding  before  the  county  court  of  Sanga- 
mon, by  Franklin  C.  Bushway  against  Stephen  A.  Foley, 
administrator  on  the  estate  of  Erastus  Wright,  deceased,  upon 
the  following  claim  : 

"1872.  Estate  of  Erastus  Wright,  deceased, 

To  F.  0.  Bushway,         Dr. 
To  one  rustic  monument,  at  Oak  Eidge  Cemetery,  $1200." 
The  county  court  rendered  a  judgment  against  the  admin- 
istrator for  the  full  amount  of  the  claim  and  the  costs.     An 
appeal  was  taken  to  the  circuit  court,  where  a  trial  was  had 
resulting  in  a  like  judgment. 

To  reverse  this  judgment  the  administrator  appeals,  and 
makes  the  point,  that  the  estate  he  represents  is  not  respon- 
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sible  for  this  monument,  as  he  never  contracted  for  its  erec- 
tion, or  directed  or  approved  the  same.  What  are  the  facts? 
The  main  fact,  the  origin  of  this  structure,  is  found  in  this 
agreement  made  by  the  widow  of  the  deceased,  Lucy  F. 
Wright : 

"Springfield,  III.,  Oct.  7th,  1871. 
This  is  to  certify  that  I  have  this  day  contracted  for  and 
bought  of  Franklin  C.  Bushway,  one  monument,  to  be  placed 
over  the  grave  of  Erastus  Wright,  in  Oak  Bidge  Cemetery, 
in  the  county  of  Sangamon  and  State  of  Illinois.  Said  mon- 
ument is  to  be  of  the  following  dimensions,  and  to  be  good, 
clouded  American  Italian  marble,  with  the  exception  of  a 
certain  bust  of  the  said  Erastus  Wright,  deceased,  which  is 
to  be  a  good  likeness  of  the  said  Wright,  and  is  to  be  of 
white  American  marble : 

A  limestone  base   4         2x4         2x1         6 

Marble    base 3         2x3         2x10       0 

First  die 1         8x1         8x2         8 

Second  die 2         8x2         4x3         0 

Spire 1  2x1  2x4         0 

Bust  2  feet  high,  proportionate.  Total  height,  when  set 
up,  14  feet. 

The  said  monument  is  to  be  set  up  and  finished  by  the  1st 
day  of  May,  1872.  The  foundation  is  to  be  of  deep,  solid 
masonry,  of  not  less  than  four  feet  square  and  three  feet. 

The  whole  monument  to  be  after  a  design  now  in  my  posses- 
sion and  furnished  me  by  the  said  Bushway.  The  workman- 
ship to  be  of  good  quality,  for  which  the  said  Bushway  is  to 
be  paid,  on  completion  of  said  monument,  the  sum  of  twelve 
hundred  dollars.  The  said  money  to  be  paid  from  the  estate 
of  the  said  Erastus  Wright,  deceased. 

Lucy  F.  Wright,     [seal.]  " 

This  undertaking,  on  its  face,  binds  the  maker  of  it  only. 
Her  stipulation,  that  the  cost  is  to  be  paid  by  the  money  of 
the  estate  of  the  deceased,  does  not  bind  the  personal  repre- 
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sentative  of  the  estate,  nor  had  the  widow  any  authority  by 
law  so  to  bind  the  estate.  But  its  agreement  may  be  per- 
formed by  the  maker  herself  out  of  money  from  the  estate, 
of  which  she  obtained  a  large  share,  as  it  was  a  valuable 
estate,  reasonably  rich  in  lands  and  in  money.  Her  "thirds" 
would  be  a  very  considerable  sum,  many  thousands  over  and 
above  the  cost  of  this  monumental  display,  and  she  might 
well  design  to  pay  the  cost  out  of  that  portion  of  the  estate 
which  came  to  her.  But  if  it  be  otherwise,  if  she  undertook 
to  pay  the  cost  out  of  moneys  of  the  estate  over  which  she 
had  no  control,  she  stipulated  to  do  that  which  she  had  no 
power  to  do,  and  if  the  estate  fails  to  pay,  the  consequence 
is,  she  is  herself  personally  liable,  so  that  the  artist  can  not 
be  a  loser. 

Is  there  anything  in  the  case  to  change  this  view  of  it? 

The  plaintiff  testifies  he  showed  the  contract  to  appellant, 
the  administrator,  the  day  after  it  was  made,  and  he  did  not 
object,  but  seemed  pleased  to  know  plaintiff  had  got  it.  Why 
should  the  administrator  object?  So  long  as  the  estate  he  rep- 
resented was  not  bound,  by  any  act,  to  pay  for  it,  he  had 
no  cause  to  object ;  and  how,  as  a  friend  to  the  deceased,  could 
he  be  otherwise  than  pleased,  that  his  widow,  in  the  fullness 
of  her  devotion  to  the  remains  of  her  deceased  husband,  had 
determined  to  erect  a  monument  over  them  of  "American 
Italian  marble?"  Of  what  avail  would  be  an  objection  by 
the  administrator?  The  contract  was  made  without  consult- 
ing him,  and  it  is  a  valid  contract  as  to  the  parties  to  it. 
There  would  have  been  a  propriety  in  consulting  the  admin- 
istrator before  the  contract  was  made,  not  after  it  was  made. 

"The  administrator,  when  the  monument  was  ready  to  be 
put  in  place,  made  no  objection."  Very  well.  He  had  no 
right  to  object.  It  was  a  matter  in  which  he  had  not  the 
slightest  concern,  and  objection  from  him  would  have  been 
unbecoming,  uncalled  for  and  impertinent,  the  contract  having 
been  made  with  another.  The  administrator,  like  a  prudent 
man,  neither  objected  nor  assented  to  the  transaction  in  any 
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shape  or  manner,  nor  to  any  extent.  It  was  not  his  business 
to  forbid  the  work,  as  Mrs.  Wright  had  full  power  and  author- 
ity, in  her  own  behalf,  to  order  the  work,  and  if  she  stipu- 
lated it  should  be  paid  for  out  of  the  money  of  the  estate,  she 
did  what  she  had  no  authority  to  do,  and  which  can  not  bind 
the  estate. 

The  same  remarks  apply  to  the  heirs  and  distributees  of 
the  estate.  There  are  no  creditors,  and  it  is  in  proof  the 
heirs,  when  informed  by  the  administrator  of  this  contract, 
objected,  if  they  had  any  right  to  object,  which  they  had  not. 
It  was  no  concern  of  theirs,  what  contracts  of  this  kind  the 
widow  might  choose  to  make,  they  knowing  full  well  she 
had  no  power  to  bind  the  estate,  or  compel  contribution  from 
them. 

But  it  is  claimed  this  monument,  with  the  bust  of  the  de- 
ceased upon  its  summit,  towering  fourteen  feet  above  the 
humbler  monumental  stones  he  himself  had  placed  over  the 
remains  of  his  first  wife  and  dead  son,  were  a  necessary  part 
of  his  funeral  expenses,  and  properly  chargeable  to  the  estate. 
It  is  contended  an  executor  or  administrator  may  expend  a 
reasonable  amount  of  money  of  the  estate,  if  there  be  no 
creditors  in  the  way,  in  some  appropriate,  durable  memorial, 
to  make  the  last  resting  place  of  his  testator  or  intestate  such 
an  one  as  may  be  suited  to  his  station  in  life,  when  living, 
and  to  his  surroundings.  This  is  not  the  question  before  us. 
The  administrator  is  not  claiming  this  expenditure  as  a 
proper  disbursement  of  the  assets  of  the  estate  he  represents, 
but  the  widow  is  presuming  to  act  in  the  matter  on  her  own 
volition.  She  may  do  so,  and  may  rear  such  piles  to  the 
memory  of  the  "dear  departed"  as  her  affection,  her  vanity 
or  her  pride  may  suggest,  but  it  would  be  the  height  of  in- 
justice to  compel  those  interested  in  the  distribution  of  the 
assets  to  yield  quietly  to  this  kind  of  appropriation  of  them. 

As  to  the  point  that  this  monument  was  appropriate,  and 
suited  to  the  station  the  deceased  occupied  in  life,  this  is 
wholly  immaterial,  and  not  to  be  considered  in  this  case. 
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The  case  fails  to  show  any  liability  against  the  estate  of 
Erastus  Wright  for  this  monument.  The  widow  entered  into 
the  contract  in  her  own  name  and  on  her  own  responsibility. 
It  is  an  undertaking  of  her  own,  and  she  alone  can  be  legally 
held  to  its  performance. 

Upon  the  point  that  the  plaintiff  was  not  a  proper  witness, 
we  are  of  opinion  he  was,  under  the  statute.  As  the  contract 
was  made  with  Mrs.  Wright  alone,  to  her  appellee  must  look 
for  payment.  These  views  dispose  of  the  instructions  given 
for  appellee. 

The  judgment  is  reversed. 

Judgment  reversed. 

Mr.  Justice  McAllister  :  I  concur  in  the  decision  on 
the  ground  that  the  monument  was  supplied  under  a  special 
written  contract  made  by  the  widow.  This  was  her  individual 
contract ;  none,  therefore,  could  be  implied.  Walker  v.  .Brown, 
28  111.  378.  She  could  not,  and  the  contract  did  not  purport 
to,  bind  the  estate. 


Indianapolis,  Bloomington  and  Western  Ky.  Co. 

v. 
Samuel  H.  Birney. 

1.  Damages — must  flow  from  and  be  the  immediate  result  of  the  injury 
complained  of.  A  party  suing  for  an  injury  received  can  only  recover 
such  damages  as  flow  from  and  are  the  immediate  result  thereof.  Dam- 
ages  produced  by  other  agencies  than  those  causing  the  injury,  or  even 
by  agencies  remotely  connected  with  those  causing  the  injury,  can  not 
be  awarded  as  proximate  or  proper  compensation. 

2.  Where  speculation  or  conjecture  has  to  be  resorted  to,  for  the  pur- 
pose of  determining  whether  the  injury  results  from  the  wrongful  act  or 
from  some  other  cause,  damages  can  not  be  allowed  for  such  injury. 

3.  Where  a  railroad  train  wrongfully  fails  to  stop  to  take  on  a  pas. 
senger,  he  is  entitled  to  recover  nominal  damages,  and  such  actual  dam- 
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ages  as  he  may  sustain  by  reason  of  the  delay,  but  he  has  no  right  to 
inflict  injury  on  himself  to  enhance  the  damages. 

4.  And  where,  in  such  a  case,  the  passenger,  instead  of  procuring  a 
comfortable  and  safe  conveyance  to  the  place  he  desired  to  reach,  or 
•waiting  a  few  hours  for  another  train,  went  there  on  foot,  unnecessarily, 
and  thereby  brought  on  sickness,  he  was  not  entitled  to  recover  damages 
on  account  of  such  sickness. 

5.  Instructions.  It  is  proper  to  refuse  an  instruction  where  there  is 
no  evidence  in  the  case  tending  to  prove  the  facts  upon  which  it  is  predi- 
cated. 

Appeal  from  the  Circuit  Court  of  Champaign  county;  the 
Hon.  A.  J.  Gallagher,  Judge,  presiding. 

Mr.  J.  C.  Black,  for  the  appellant. 

Messrs.  Somers  &  Wright,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

We  perceive  nothing  in  this  case  to  take  it  out  of  the  gen- 
eral rule,  that  a  party  suing  for  an  injury  received  can  only 
recover  such  damages  as  flow  from  and  are  the  immediate 
result  of  that  injury.  Damages  produced  by  other  agencies 
than  those  causing  the  injury,  or  even  by  agencies  remotely 
connected  with  those  causing  the  injury,  can  not  be  awarded 
as  proximate  or  proper  compensation,  but  only  where  the 
injury  flows  from  the  wrongful  act  as  its  natural  concomitant, 
or  as  the  direct  result  thereof.  Where  speculation  or  con- 
jecture has  to  be  resorted  to,  for  the  purpose  of  determining 
whether  the  injury  results  from  the  wrongful  act  or  from 
some  other  cause,  then  the  rule  of  law  excludes  the  allow- 
ance of  damages  for  such  injury. 

Did  the  sickness  and  loss  of  time  proved  in  this  case 
naturally  result  from  the  failure  of  the  train  to  stop  for 
appellee  ?  That  is  the  only  wrongful  act  charged  to  appellant. 
The  walk  by  appellee  to  the  next  station  was  not  a  natural 
sequence  to  the  failure  of  the  agents  of  the  company  to  stop 
the  train  for  him  to  get  aboard.     That  he  should  be  delayed 
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in  reaching  that  point  was  a  natural  consequence,  as  there 
was  no  other  known  means  by  which  the  space  could  be  over- 
come in  so  short  a  time  as  by  a  train  of  cars ;  but  that  appel- 
lee should  walk  through  the  extreme  cold  to  that  point,  and 
thus  injure  his  health,  was  by  no  means  a  necessary  result. 
He  had  his  option  to  remain  five  or  six  hours,  and  take  the 
next  train,  or  procure  a  horse,  or  a  horse  and  carriage,  and 
thus  have  arrived  much  sooner,  and  all  persons  of  even 
small  prudence  and  judgment  know,  with  less  exposure  to 
his  health  ;  and,  being  a  physician,  he  must  have  known  that 
he  was  incurring  increased  hazard  to  his  health  when  he 
determined  to  walk  instead  of  riding,  and  that  he  was  incur- 
ring a  large  amount  of  discomfort,  when,  by  awaiting  the 
next  train  or  procuring  a  vehicle  and  horse,  he  could  have 
gone  in  comparative  comfort  and  free  from  risk  to  his  health. 
Had  he  procured  a  carriage  and  horses  to  make  the  trip, 
the  company  would  no  doubt  have  been  liable  for  reasonable 
compensation  for  its  use  and  for  a  driver,  or  had  he  awaited 
the  next  train,  and  gone  on  it,  he  would  have  been  entitled 
to  nominal  damages  at  least,  and  could  have  recovered  for  all 
such  actual  damages  as  he  could  have  proved  in  the  way  of 
necessarily  increased  expenses  whilst  awaiting  the  arrival  of 
the  train,  and  loss  by  being  unable  to  visit  patients  who 
required  his  medical  advice,  or  injury  or  loss  he  may  have 
actually  sustained  in  his  business,  occasioned  by  the  delay; 
but  he  had  no  right  to  inflict  injury  upon  himself  to  enhance 
damages  he  sought  to  recover  from  the  road.  Having  been 
wrongfully  left  by  the  train,  if  he  supposed  his  business  was 
so  urgent  as  to  prevent  his  awaiting  the  next  train,  he  should 
have  used  all  precautions  in  so  making  the  journey  as  to  pro- 
duce the  least  injury  to  himself  that  reason  would  dictate. 
He  had  no  right  to  act  with  recklessness  or  wantonly,  and 
then  claim  compensation  for  the  injury  thus  inflicted.  Had 
he  attempted  to  walk  to  the  next  station  barefoot,  and  his 
feet  had  been  frozen,  would  any  sane  man  believe  he  could 
have  recovered  for  such  injury?     We  presume  not,  because 
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all  would  say  that  it  was  voluntary  wantonness.  Then,  if 
two  other  modes  presented  themselves,  almost  perfectly  safe 
from  injury,  as  was  the  case  here,  and  another,  attended  with 
great  hazard  from  the  exposure  to  extreme  cold  and  over- 
exertion, as  all  reasonable  persons  must  know,  why  should 
he  be  rewarded  for  disregarding  his  safety  and  the  consequent 
injury?  The  injury  by  journey  on  foot  was  unnecessarily 
incurred — was  not  the  necessary  consequence  of  being  left  by 
the  train,  but  was  unnecessarily,  if  not  recklessly,  induced. 
It  was  the  improper,  voluntary  act  of  appellee,  and  for  it  he 
has  no  right  to  recover.  He  must  be  confined  to  the  proxi- 
mate and  natural  damages  resulting  from  the  wrong  of  the 
company.  This  act  is  as  disconnected  from  the  wrong  of  the 
company  as  would  have  been  a  loss  by  a  robbery  on  his  way  to 
the  next  station,  or  the  destruction  of  his  house  by  fire  after 
he  was  left  by  the  train  and  before  he  reached  home,  as  it 
might  be  inferred  by  a  lively  imagination  that  neither  would 
have  occurred,  or  they  could  have  been  prevented,  had  he 
reached  home  on  the  train  that  failed  to  stop  for  him. 

The  court  erred  in  refusing  to  permit  appellant  to  prove 
that  appellee  could,  had  he  desired,  have  procured  accommo- 
dations until  the  next  or  other  train  should  pass  to  Urbana, 
or  could  readily  have  procured  a  conveyance  for  the  purpose. 

From  what  has  been  said,  it  will  be  seen  that  appellee's 
instructions,  which  inform  the  jury  that  the  sickness  was 
caused  by  the  walk  to  Urbana,  were  wrong,  aud  should  not 
have  been  given  ;  and  we  have  examined  the  evidence  in  vain 
to  find  anything  on  which  to  base  the  instruction  that  the 
jury  might  consider  any  insult  or  indignities  offered  to  appel- 
lee, in  estimating  the  damages.  There  is  not  a  particle  of 
evidence  that  any  employee  of  the  road  said  one  word  to 
appellee  or  did  anything  to  him,  or  even  saw  him  or  knew 
he  was  there.  Under  such  circumstances,  it  is  impossible  to 
rightfully  say  or  infer  that  he  was  insulted  or  indignities  were 
offered  to  him.     It  would  be  a  perversion  of  language  to  say 
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there  was.     This  instruction  had  no  evidence  authorizing  it 
to  be  given. 

For  the  errors  indicated,  the  judgment  of  the  court  below 
is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Alva  Carpenter 

v. 
Eugene  Davis. 

1.  Parol  gift — title  to  the  proceeds  of  sale  by  the  donee,  with  the  per- 
mission of  the  donor.  Whilst  it  is  true  that  a  parol  gift  of  a  chattel  is 
incomplete  without  delivery,  yet  where  the  donor  permits  the  donee  to 
sell  the  gift,  and  the  donee,  wTith  the  proceeds  of  such  sale,  purchases 
from  the  donor  other  property,  the  title  to  such  property  is  perfect. 

2.  So,  where  one  gave  to  his  minor  step  son,  who  was  living  with  him 
as  a  member  of  his  family,  a  calf,  and  permitted  him  to  sell  it,  and  then 
sold  a  horse  to  him,  and  took  the  proceeds  of  the  sale  of  the  calf  in  paj^- 
ment  therefor,  it  was  held,  that  the  title  to  the  horse  passed  by  purchase, 
and  not  by  gift,  and  was  perfect  in  the  son. 

3.  Error — will  not  always  reverse.  Even  if  it  appears  that  some  im- 
proper testimony  has  been  admitted,  still,  if  the  legitimate  evidence  in 
the  case  fully  sustains  the  verdict,  and  it  is  apparent  that,  upon  another 
trial,  with  the  improper  evidence  excluded,  the  result  would  necessarily 
be  the  same,  the  judgment  will  not  be  reversed. 

Writ  of  Error  to  the  Circuit  Court  of  Tazewell  county ; 
the  Hon.  Charles  Turner,  Judge,  presiding. 

Messrs.  Harper  &  Casswell,  and  Mr.  George  Puter- 
baugh,  for  the  plaintiff  in  error. 

Messrs.  Stevenson  &.  Ewing,  for  the  defendant  in  error. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  law  is  well  settled,  that  a  parol  gift  of  a  chattel  is  in- 
complete without  delivery,  or  something  that  is  equivalent  to 
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it.  But,  we  think,  this  judgment  can  be  maintained  on  the 
ground  the  title  to  the  property  in  controversy  passed  by  pur- 
chase, and  not  by  mere  gift. 

The  calf  mentioned  in  the  testimony  seems  to  have  been  a 
gift,  and,  notwithstanding  the  relation  of  parent  and  child 
may  have  existed  between  the  parties,  the  donor  never  at- 
tempted to  resume  that  particular  gift,  but  suffered  plaintiff, 
who  was  then  a  minor,  to  sell  it  for  his  own  benefit.  With 
the  money  realized  from  the  sale,  the  horse  in  controversy 
was  purchased  of  defendant.  No  reason  is  perceived  why  the 
title  did  not  pass  to  plaintiff  as  effectually  as  if  the  horse  had 
been  bought  with  money  derived  from  any  other  source. 

The  testimony  as  to  the  original  gift  and  the  purchase  of 
the  horse  is  conflicting,  but  we  think  the  weight  of  the  evi- 
dence is  clearly  with  the  finding  of  the  jury. 

It  is  assigned  for  error,  that  the  court  admitted  improper 
evidence. 

Much  of  the  evidence  contained  in  the  depositions  of  certain 
witnesses,  that  had  been  taken  in  another  cause  between  the 
same  parties,  was  material,  on  the  issue  formed  on  the  plea 
of  property  in  Reuben  Carpenter.  It  tended  to  show  the 
alleged  sale  of  the  property  to  him  was  a  mere  sham,  and  to 
that  extent  it  was  proper.  No  doubt  the  court  admitted  some 
improper  testimony,  and  did  not  the  legitimate  evidence  so 
fully  sustain  the  verdict,  we  should  be  inclined  to  reverse  the 
judgment  for  that  reason.  We  are  satisfied,  a  new  trial,  with 
the  improper  testimony  excluded,  would  be  of  no  benefit  to 
plaintiff  in  error.  The  result  would  necessarily  be  the  same. 
Had  the  court  rejected  proper  evidence,  that  would  have 
been  of  advantage  to  him — it  would  have  presented  a  very 
different  question  for  our  consideration.  The  error  would 
then  have  been  much  more  prejudicial,  and  perhaps  would 
have  been  good  cause  for  a  reversal  of  the  judgment. 

We  perceive  nothing  in  the  instructions  that  was  calculated 
to  mislead  the  jury.     The  court  was  warranted   in   refusing 
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the  first  of  defendant's  instructions,  for  the  reason  there  was 
no  evidence  in  the  case  on  which  to  base  it. 

Notwithstanding  some  irregularities,  that  really  do  not 
affect  the  merits  of  the  case,  may  appear,  we  are  satisfied,  from 
a  consideration  of  the  whole  evidence,  justice  has  been  done, 
and  the  judgment  must  accordingly  be  affirmed. 

Judgment  affirmed. 


William  H.  Cottingham  et  al. 

V. 

Kiley  V.  Owens  et  al. 

1.  Misjoinder  of  plaintiffs.  Where  a  written  contract  was  exe- 
cuted in  the  name  of  one  of  the  plaintiffs  by  another  of  the  plaintiffs, 
and  the  proof  was,  that,  although  in  form  it  was  in  the  name  of  the  one, 
it  was,  in  fact,  executed  for  all  the  plaintiffs,  and  money  was  paid  by  the 
plaintiffs  on  the  contract  to  the  defendant,  and  the  defendant  made  default 
in  performing  his  part  of  the  contract,  it  was  held,  that,  notwithstanding 
the  form  of  the  contract,  the  plaintiffs  were  properly  joined  in  a  general 
indebitatus  assumpsit  count  to  recover  the  money  advanced. 

2.  Contract — of  readiness  and  willingness  to  perform.  Where  a  party 
is,  by  the  terms  of  a  contract,  required  to  pay  money  upon  performance 
by  the  other  party,  and  he  is  ready  and  willing  to  give  his  check  for  the 
money,  and  he  has  the  money  in  the  bank,  and  that  has  been  the  usual 
mode  of  making  payments  of  money  between  the  parties,  and  the  party 
who  is  to  receive  the  money  makes  no  objection  to  the  check,  these  facts 
show  a  sufficient  readiness  and  willingness  to  comply  with  the  contract 
by  the  one  party  to  entitle  him  to  recover  for  non-performance  by  the 
other. 

3.  Instruction.  Even  if  the  court  instructs  the  jury  as  to  the  amount 
of  their  verdict,  in  such  a  way  as  ignores  a  plea  and  claim  of  set-off,  yet, 
if  it  appears,  from  the  evidence,  that  the  finding  of  the  jury  was  not  too 
much,  even  if  they  had  allowed  all  the  set-off  proved,  the  instruction 
will  form  no  ground  of  error. 

Appeal  from  the  Circuit  Court  of  DeWitt  county ;  the 
Hon.  Lyman  Lacey,  Judge,  presiding. 
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Messrs.  Moore  &  Warner,  for  the  appellants. 

Mr.  E.  H.  Palmer,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit,  brought  by  Owens,  Strain, 
Peck  and  Barber,  the  appellees,  against  Cottingham  and 
Lake,  the  appellants,  to  recover  $400  claimed  to  have  been 
paid  by  the  former  to  the  latter,  upon  a  certain  contract  for 
the  sale  of  hogs,  made  between  the  parties,  and  which  appel- 
lants had  refused  to  execute.  The  plaintiffs  recovered  a  ver- 
dict and  judgment  for  $481.14,  and  the  defendants  appealed. 

It  is  first  objected  that  there  is  no  right  of  recovery,  because 
of  the  misjoinder  of  plaintiffs.  The  contract  under  which 
the  money  was  paid  was  in  writing,  commencing  thus: 
"Article  of  agreement  entered  into  by  and  between  Lake  and 
Cottingham,  of  the  first  part,  and  Strain  and  Owens,  by  Bar- 
ber and  Peck,  second  part,"  and  is  signed  "Strain  and  Owens, 
per  Peck  and  Barber;"  and  it  is  insisted  the  suit  should  have 
been  in  the  names  of  Strain  and  Owens  alone. 

The  action  is  not  brought  upon  the  contract,  but  for  money 
had  and  received,  the  declaration  containing  simply  a  general 
indebitatus  assumpsit  count.  The  proof  was,  that  Barber 
entered  into  the  contract  for  the  plaintiffs;  that  the  plaintiffs 
received  the  first  100  hogs  and  paid  for  them,  and  that  the 
plaintiffs  paid  the  money  sued  for.  We  are  of  opinion  that, 
under  the  evidence,  the  action  for  money  had  and  received 
may  be  maintained  in  the  name  of  the  plaintiffs,  notwith- 
standing the  form  in  which  the  contract  was  entered  into. 

The  breach  of  contract  claimed  is,  in  not  delivering,  on 
January  3,  1870,  100  hogs  of  the  weight  and  quality  required 
by  the  contract.  The  full  number  of  hogs  appellants  offered 
to  deliver,  but  appellees  refused  to  accept  them,  because  they 
did  not  meet  the  requirement  of  the  contract.  And  appel- 
lants next  insist  that  the  clear  preponderance  of  evidence 
was,  that  the  hogs  tendered  were  of  the  required  weight  and 
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quality.  The  testimony  in  this  respect  was  conflicting,  and 
we  do  not  think  the  finding  of  the  jury  upon  the  point  should 
be  disturbed. 

It  is  next  objected  that  the  evidence  fails  to  show  that  the 
appellees  were  ready  and  willing  to  comply  with  their  part 
of  the  contract  on  January  3,  1870,  in  paying  the  money  they 
were  required  to  pay  on  that  day,  because  Owens  testified 
that  he  had  no  money  with  him  at  the  time,  but  was  ready 
and  willing  to  give  his  check.  He  testified  that  he  had  been 
in  the  stock  business  twenty  years;  that  it  was  his  habit  of 
paying  for  stock  in  checks,  since  they  had  a  bank  ;  that  he 
did  not  carry  much  money  with  him;  that  his  checks  had 
never  been  refused ;  that  he  had  plenty  of  money  in  the 
bank,  and  was  ready  to  deliver  to  appellants  a  check  for  the 
amount  due  them;  that  no  objection  was  made  to  a  check, 
the  only  difficulty  was  about  the  weight  and  quality  of  the 
hogs.  The  $400  advanced  on  the  contract,  and  here  sued  for, 
had  been  paid  in  a  check.  The  first  100  hogs  were  paid  for 
by  a  check.  Payments  are  not  infrequently  made  in  that 
mode. 

We  are  of  opinion  the  proof  shows  a  sufficient  readiness 
and  willingness  to  pay  the  money. 

An  instruction  was  given  for  the  plaintiffs  that,  if  the  jury 
believed,  from  the  evidence,  that  the  defendants  received  of 
the  plaintiffs  $400  on  the  24th  of  November,  1869,  on  the 
contract,  and  that  the  defendants  broke  the  contract,  they 
would  find  for  the  plaintiffs  that  amount,  with  interest  from 
the  time  of  the  breach.  It  is  objected,  that  the  instruction 
was  erroneous,  in  this,  that  it  disregarded  the  defendants'  plea 
and  claims  of  set-off,  which  claims  were  proved,  of  $4  money 
loaned,  and  for  corn  fed  to  a  portion  of  the  hogs. 

The  breach  of  contract  was  January  3,  1870.  The  verdict 
was  rendered  August  29,  1873.  The  $400,  with  interest  from 
the  time  specified,  would  have  amounted  to  $487.72.  The  ver- 
dict was  for  $481,  so  that  the  amount  of  the  money  advanced, 
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with  interest,  was  not  allowed  by  the  jury,  by  a  sum  exceed- 
ing that  of  the  item  for  money  loaned. 

The  hogs  to  which  the  corn  was  fed  were  retained  by  the 
defendants,  and  afterwards  sold  by  them,  so  that  the  corn  was 
fed  to  their  own  hogs,  and  of  which  they  got  the  sole  benefit. 
This  was  no  just  item  of  set-off.  The  instruction  forms  no 
ground  of  error. 

Perceiving  no  error  in  the  record,  the  judgment  is  affirmed. 

Judgment  affirmed. 


Emily  Beseler 

V. 

Jacob  Stephani. 

1.  Trespass  for  an  assault,  etc. — recovery  must  be  on  the  ground  alleged. 
In  an  action  of  trespass,  where  the  injury  complained  of  was  an  assault 
by  the  defendant  upon  the  plaintiff,  and  having  sexual  intercourse  with 
her,  against  her  will,  and  the  defense  interposed  is,  that  the  intercourse 
was  with  her  consent,  and  the  evidence  shows  th^t  the  plaintiff  and  de- 
fendant had  such  intercourse  on  frequent  occasions,  and  that  the  result 
was  the  birth  of  a  child,  it  is  proper  to  instruct  the  jury  that  the  plaintiff 
is  not  entitled  to  recover  for  sexual  commerce  with  the  defendant,  or 
its  consequences,  if  had  with  her  consent. 

2.  Instruction  should  apply  to  the  case.  In  such  case,  it  is  improper 
to  define,  in  an  instruction,  the  crime  of  rape,  and  instruct  the  jury  to 
find  specially  whether  the  defendant  did  or  did  not  commit  a  rape  on  the 
plaintiff.  The  result  of  such  practice  is  necessarily  to  confuse  and  mis- 
lead the  jury. 

3.  Error,  will  not  always  reverse — improper  instructions.  A  new  trial 
will  not  be  granted  merely  on  the  ground  that  improper  instructions  have 
been  given,  when  it  appears  that  substantial  justice  has  been  done. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Lambert  Tree,  Judge,  presiding. 

Mr.  S.  S.  Willard,  Mr.  D.  J.  Schuyler,  and  Mr.  Geo. 
Gardner,  for  the  appellant. 

Messrs.  Nissbn  &  Barnum,  for  the  appellee. 
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Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

This  was  an  action  of  trespass,  by  the  appellant  against  the 
appellee. 

The  amended  declaration,  upon  which  the  trial  was  had, 
contains  four  counts.  It  is  alleged  in  the  first  count  that  the 
defendant  assaulted  the  plaintiff,  and,  with  great  force  and 
violence,  seized  hold  of  her,  and,  against  her  will,  dragged  and 
carried  her  from  one  room  in  the  house  of  defendant,  across 
the  house  to  another  room  in  the  house,  and  there  threw  her 
upon  the  bed  of  the  defendant,  and  there  held  and  detained  her 
for  an  hour,  and  attempted  to  carnally  know  her  against  her 
will,  by  reason  of  which  she  was  greatly  injured  and  became 
sick,  sore  and  disordered. 

The  second  count  alleges  that,  on  the   13th  day  of  April, 

1871,  defendant  assaulted  the  plaintiff,  and,  with  great  force 
and  violence,  seized  hold  of,  and,  against  her  will,  held  and 
detained  her  and  carnally  knew  her,  she  then  being  sick,  and 
that  thereby  she  became  injured,  sick  and  disordered,  and  so 
remained  for  a  long  time. 

The  third   count  alleges   that,  on   the   16th  day  of  April, 

1872,  the  defendant  assaulted  the  plaintiff,  and,  with  great 
force  and  violence,  seized  hold  of  her,  and  violently  dragged 
her,  while  she  was  pregnant  with  child,  and  in  the  pains  of 
child-birth,  the  defendant  knowing  her  pregnant  condition, 
out  of  and  from  his  house  to  or  upon  the  prairie  or  open 
field,  and  left  her  there  alone,  to  suffer,  without  help  or  assist- 
ance, and  that  thereby  she  became  sick  and  disordered,  and 
suffered  greatly  in  body  and  mind. 

The  fourth  count  is  an  allegation  of  an  assault  on  the 
plaintiff  by  the  defendant,  and  that  she  was  greatly  abused, 
wounded,  ill-treated  and  injured  by  him. 

The  defendant  pleaded  not  guilty,  accord  and  satisfaction, 
and  a  release  in  writing  under  seal.  To  the  last  plea,  plaintiff 
replied  that  the  release  was  obtained  by  the  fraud  and  covin 

26— 71st  III. 
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of  the  defendant.  Issues  were  properly  joined,  and  the  cause 
was  submitted  to  a  jury,  under  instructions  from  the  court, 
who  returned  a  verdict  in  favor  of  the  defendant.  Motion 
for  new  trial  was  made  and  overruled,  and  judgment  rendered 
upon  the  verdict  of  the  jury,  to  all  which  exception  was 
taken. 

The  only  questions  argued  under  the  errors  assigned  relate 
to  the  giving  of  instructions  by  the  court,  at  the  instance  of 
appellee.  It  is  not  claimed  by  the  counsel  for  appellant  that 
there  is  such  a  preponderance  of  evidence  in  favor  of  appel- 
lant that  a  new  trial  should  be  granted,  solely  upon  the  ground 
that  the  verdict  of  the  jury  was  not  authorized  by  the  evi- 
dence, but  it  is  insisted  that  the  evidence  was  so  nearly  bal- 
anced that  the  giving  of  an  improper  instruction  by  the  court 
in  behalf  of  either  party  would  have  necessarily  induced  the 
jury  to  return  a  verdict  that  way:  and  it  is  argued  that  the 
1st,  3d  and  5th  instructions,  given  at  the  instance  of  the  de- 
fendant, are  erroneous,  and  improperly  affected  the  action  of 
the  jury,  and  induced  them  to  find  as  they  did. 

The  1st  and  3d  of  these  instructions  are  as  follows: 

"  1.  The  court  instructs  the  jury  that  the  law  does  not 
permit  a  woman,  who  has  been  seduced,  to  maintain  any 
action  whatever  against  her  seducer,  for  any  damages  for  such 
seduction.  Therefore,  if  the  jury  believe,  from  all  the  evi- 
dence in  the  cause,  that  the  plaintiff  was  led  to  cohabit  with 
the  defendant,  only  because  he  seduced  her,  or  was  seduced 
by  her,  she  can  recover  no  damages  for  such  cohabitation  or 
its  consequences. 

"3.  If  the  jury  believe,  from  the  evidence,  that  the  de- 
fendant was  the  father  of  the  child  referred  to  in  the  testi- 
mony, and  that  the  act  of  copulation,  at  the  time  said  child 
was  begotten,  was  a  voluntary  act  on  the  part  of  the  plaintiff, 
and  not  the  result  of,  or  induced  by,  any  violence  or  threats 
of  the  defendant  on  that  occasion,  then  the  plaintiff  is  not 
entitled  to  any  damages  by  reason  of  said  act,  or  of  her  preg- 
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nancy  and  sickness,  or  of  her  confinement,  or  the  birth  of  the 
child,  or  of  any  pain,  suffering  or  expense  connected  there- 
with, or  resulting  therefrom." 

The  objection  urged  is,  that  the  action  is  not  brought  to 
recover  for  damages  growing  out  of  a  voluntary  cohabita- 
tion, or  its  consequences,  and  that  the  instructions  are  not 
applicable  to  any  evidence  in  the  case. 

It  is  true,  the  action  is  not  brought  to  recover  for  volun- 
tary cohabitation,  or  its  consequences,  but  the  plaintiff  claims 
damages  for  an  assault  committed  with  intent  to  ravish,  and 
also  for  an  assault  in  which  such  intent  was  consummated,  as 
well  as  for  other  assaults. 

The  fact  that  there  had  been  illicit  sexual  intercourse  be- 
tween the  parties,  on  frequent  occasions,  is  not  disputed,  but 
it  was  claimed  by  appellant  that  such  intercourse  had  its  in- 
ception in  force  and  violence,  while  the  defendant  denied  all 
violence,  and  claimed  that  such  intercourse  was  brought 
about  by  the  lascivious  conduct  of  appellant,  and  that  it  was, 
at  all  times,  with  her  consent.  The  evidence  of  both  parties, 
as  well  as  that  of  several  other  witnesses,  of  a  corroborative 
character,  was  heard  by  the  jury,  and  it  was  their  province 
to  determine  from  it  whether  the  appellee  was  guilty  of  the 
trespasses  wherewith  he  was  charged;  and  that  they  might 
do  so  intelligibly,  we  perceive  no  objection  to  their  being  in- 
formed by  the  court,  as  they  were,  substantially,  by  these 
instructions,  that  the  plaintiff  was  not  entitled  to  recover  for 
sexual  commerce  with  the  defendant,  or  its  consequences, 
when  had  with  her  consent.  We  find  sufficient  evidence  in 
the  record  to  sustain  the  theory  upon  which  these  instructions 
are  predicated,  and  we  do  not  think  their  tendency  is  such  as 
to  have  misled  the  jury. 

The  5th  instruction  is  as  follows  : 

"  The  statute  law  of  Illinois  defines  rape  to  be  the  carnal 
knowledge  of  a  female  forcibly  and  against  her  will." 
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There  was  certainly  no  necessity  for  the  giving  of  this  in- 
struction, as  the  term  "rape"  is  not  used  in  the  pleadings, 
and  its  definition  could  not  be  of  the  slightest  consequence, 
under  the  circumstances. 

The  court  also. directed  the  jury  to  find  specially  whether 
appellee  did,  on  the  night  of  the  11th  or  12th  of  April,  1871, 
or  at  any  other  time,  commit  a  rape  on  "appellant,  and  the 
jury  specially  found  in  the  negative. 

This  was  entirely  outside  of  the  case,  and   is   most  objec- 
tionable  practice.      The  trespasses  alleged   against  appellee 
are  specifically  and   distinctly  described  in  the  declaration, 
and  whether,   under  the  criminal   code,  they   constitute  the 
crime  of  rape,  is  unimportant.     This  is  a  civil  suit,  and  these 
acts,  under  the  law  applicable  to  such  cases,  constitute  only 
trespass.     It  is   not  proper  that,  in  the  trial  of  such  cases, 
the  definitions  and  penalties  of  the  criminal  code  should  be 
given  to  the  jury.     The  result  of  such  practice  is  necessarily 
to  confuse  and  mislead  the  jury,  and   possibly  to  intimidate 
them,  by  the   consideration   of  the  consequences  that  would 
flow  from  a  verdict  of  guilty,  if  the   party  were  tried   crimi- 
nally for  the  same  acts  which  constitute  the  alleged  trespass. 
The  rule,  however,  is,  that  a  new  trial  will  not  be  granted 
merely  on  the  ground  that  improper  instructions  have  been 
given,  where   it  appears,   from  the   record,  that  substantial 
justice  has  been  done.     Pahlman  v.  King, 49  111.  266;  Potter 
v.  Potter,  41    id.  80 ;   Curtis  v.  Sage,   35   id.   22;  McConnelv. 
Kibbe,  33  id.  177. 

We  have  carefully  examined  the  evidence  in  the  record 
before  us,  and  are  satisfied  that  substantial  justice  has  been 
done,  notwithstanding  the  errors  indicated.  The  evidence 
clearly  and  decidedly  preponderates  against  the  plaintiff,  and 
the  verdict,  under  proper  instructions,  could  not,  in  our 
opinion,  have  been  otherwise  than  for  the  defendant. 
The  judgment  must  be  affirmed. 

Judgment  affirmed. 
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Peter   Robertson 

v. 

William  R.  Jones  et  al 

1.  Measure  op  damages — in  trespass  for  talcing  coal  from  the  mine  of 
another.  In  an  action  of  trespass  for  taking  coal  from  the  plaintiff's 
mine,  he  can  recover  the  value  of  the  coal  after  it  is  dug  in  the  bank,  or 
he  can  recover  its  value  at  the  mouth  of  the  pit,  less  the  cost  of  convey- 
ing  it,  after  it  is  dug,  from  the  mine  to  the  mouth  of  the  pit.  The  plain- 
tiff is  not  limited  in  his  recovery  to  the  value  of  the  coal  taken,  in  the 
ground. 

2.  Same — in  trover  for  coal  taken  from  the  plaintiff'' s  mine.  It  seems,  when 
coal  is  taken  from  the  mine  of  another  and  he  makes  a  demand  for  it  at 
any  time  whilst  it  is  in  the  possession  of  the  person  who  took  it,  he  may 
recover,  in  an  action  of  trover,  the  value  of  the  coal  in  the  condition  in 
which  it  was  at  the  time  of  making  such  demand. 

Appeal  from  the  Circuit  Court  of  Madison  county;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

Mr.  Charles  P.  Wise,  for  the  appellant. 
Mr.  John  W.  Coppinger,  for  the  appellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  trespass,  brought  by  appellant,  in  the 
circuit  court  of  Madison  county,  against  appellees,  to  recover 
damages  for  coal  taken  from  the  mine  of  appellant. 

It  was  conceded  upon  the  trial  that  appellees  had  dug  and 
taken  from  the  mine  of  appellant  17,700  bushels  of  coal,  and 
the  only  question  presented  by  this  record  is,  as  to  the  correct 
measure  of  damages  for  the  coal  taken. 

The  circuit  court,  on  the  admission  of  evidence,  held  that 
appellant  was  only  entitled  to  recover  the  value  of  the  coal 
in  the  mine  before  it  was  taken  out,  and,  at  the  request  of 
appellees,  instructed  the  jury  as  follows  : 
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"The  court  instructs  the  jury  that,  if  they  find  for  plain- 
tiff, the  measure  of  damages  will  be  the  value  of  coal  taken, 
in  the  ground,  as  shown  by  the  testimony." 

It  is  said  by  Kent,  in  volume  2,  p.  362  :  "It  was  a  prin- 
ciple settled  as  early  as  the  time  of  the  Year  Books,  that 
whatever  alteration  of  form  any  property  had  undergone, 
the  owner  might  seize  it  in  its  new  shape,  and  be  entitled  to 
the  ownership  of  it  in  its  state  of  improvement,  if  he  could 
prove  the  identity  of  the  original  materials;  as,  if  leather  be 
made  into  shoes,  or  cloth  into  a  coat,  or  a  tree  be  squared 
into  timber." 

In  Bells  &  Church  v.  Lee,  5  Johns.  348,  it  was  held  that 
where  one  person  entered  upon  the  land  of  another  and  cut 
down  trees,  and  sawed  and  split  them  into  shingles,  and  car- 
ried them  away,  the  conversion  of  the  timber  into  shingles 
did  not  change  the  right  of  property. 

In  the  case  of  Davis  v.  Easley,  13  111.  198,  it  was  held  by 
this  court,  if  one  enter  upon  the  land  of  another,  cut  down 
trees  and  convert  them  into  boards,  the  owner  of  the  trees 
can  maintain  replevin  for  the  boards.  This  proceeds  upon 
the  principle  that  the  owner  of  property  wrongfully  taken, 
may  pursue  and  recover  it,  by  any  appropriate  action,  so  long 
as  it  can  be  identified. 

From  these  authorities,  it  follows,  that,  had  appellants  insti- 
tuted an  action  of  replevin  when  the  coal  had  been  dug  and 
placed  in  the  bank,  he  could  have  obtained  the  coal ;  or,  had 
the  coal  been  demanded  at  any  time  after  it  was  taken  from 
the  bank,  and  while  in  possession  of  appellees,  appellant 
could  have,  in  an  action  of  trover,  recovered  the  value  of  the 
coal  in  its  then  condition,  at  the  time  demand  was  made 
and  the  property  converted.  In  either  event  appellees  would 
have  obtained  nothing  for  digging  the  coal,  or  other  expenses 
connected  therewith. 

This,  however,  is  an  action  of  trespass.  No  demand  was 
ever  made  for  the  coal,  or  action  brought  to  recover  the  spe- 
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cine  property.  Upon  this  principle,  what  should  be  the  proper 
measure  of  appellant's  damages  ?  When  the  coal  was  dug  from 
the  bed,  it  became,  and  was  converted  by  appellees,  from  its 
original  condition  into  a  chattel.  The  moment  it  was 
severed  from  the  freehold,  a  right  of  action  then  existed  in 
favor  of  appellant.  If  he  could  maintain  replevin  and  re- 
cover the  coal  severed  from  the  land,  and  upon  this  there 
can  be  no  doubt,  upon  the  same  principle,  in  an  action  of 
trespass,  he  has  the  right  to  recover  the  value  of  the  coal 
after  it  is  dug  in  the  bank ;  or,  he  could  recover  the  value  of 
the  coal  at  the  mouth  of  the  pit,  less  the  cost  of  conveying 
it,  after  dug,  from  the  mine  to  the  mouth  of  the  pit. 

This  rule  is  founded  in  justice,  and  seems  to  be  sustained 
by  the  authorities. 

In  Martin  v.  Porter,  5  Mees.  &  Wels.  302,  which  was  a  case 
in  its  facts  very  analogous  to  the  one  under  consideration, 
Lord  Abinger  said  :  "  It  may  seem  a  hardship  that  the  plain- 
tiff should  have  this  extra  profit  of  the  coal,  but  still  the  rule 
of  law  must  prevail."  Park  said:  "I  am  not  sorry  this 
rule  is  adopted;  it  will  tend  to  prevent  trespasses  of  this 
kind,  which  are  generally  willful." 

In  Hilliard  on  Torts,  p.  419,420,  the  rule,  as  declared  by 
the  author,  is:  "  In  trespass,  for  severing  and  carrying  coal 
from  plaintiff's  mine,  the  proper  measure  of  damages  in  re- 
spect to  the  coal  taken  is,  its  value  as  soon  as  it  existed  as  a 
chattel ;  that  is,  as  soon  as  severed."  See,  also,  Martin  v.  Por- 
ter, 5  M.  and  W.  353. 

From  these  views,  it  follows  that  the  ruling  of  the  circuit 
court,  in  the  admission  of  evidence,  and  in  the  instruction 
given  for  appellee,  was  contrary  to  the  doctrine  here  an- 
nounced, and  was  error,  for  which  the  judgment  will  be  re- 
versed and  the  cause  remanded. 

Judgment  reversed. 
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William  Thrift 

V. 

William   Payne. 

1.  Contract — when  entire,  it  must  he  fully  performed.  To  recover  for 
wages  under  a  contract  to  work  for  a  specified  length  of  time,  a  plaintiff 
must  show  full  performance  ou  his  part,  or  a  release  by  his  employer,  or 
some  justifiable  cause  for  leaving. 

2.  Same — what  is  an  abandonment.  Where  a  plaintiff,  who  had  engaged 
to  work  for  a  certain  length  of  time  for  the  defendant,  got  the  consent  of 
his  employer,  before  his  time  expired,  to  absent  himself  for  a  short  time, 
and  was  absent  a  few  days  longer  than  he  expected  to  be,  but  held  him- 
self  subject  to  his  employer's  control,  and  returned  and  worked  for  him 
again  until  after  the  expiration  of  the  time  for  which  he  engaged,  it  was 
held  that  there  was  no  abandonment  of  the  contract,  and  that  plaintiff  was 
entitled  to  recover  on  it. 

Appeal  from  the  Circuit  Court  of  Macon  county,  the  Hon. 
Arthur  J.  Gallagher,  Judge,  presiding. 

Mr.  John  W.  Smith,  for  the  appellant. 
Messrs.  Park  &  Lee,  for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the 
Court : 

This  was  an  action  originally  brought  before  a  justice  of 
the  peace  of  Macon  county,  to  recover  for  work  and  labor 
under  a  contract.  The  plaintiff  had  judgment,  from  which 
the  defendant  appealed  to  the  circuit  court,  and,  on  trial  there 
by  a  jurv,  a  verdict  was  rendered,  under  instruction  of  the 
court,  for  the  plaintiff,  and  on  which,  overruling  a  motion  for 
a  new  trial,  the  court  entered  judgment.  To  reverse  this 
judgment  the  defendant  appeals,  and  makes  his  principal 
point  on  the  instructions. 

It  is  conceded,  the  contract  between  these  parties,  that  plain- 
tiff should   work  for  the   defendant  eight    months,  for  one 
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hundred  and  sixty  dollars,  or  twenty  dollars  per  month,  was 
an  entire  contract,  preventing  a  recovery,  unless  plaintiff 
should  show  he  had  performed  the  contract,  or  had  been  dis- 
charged from  its  performance,  by  the  defendant,  in  some  way. 

The  facts  show  that  plaintiff,  after  working  from  March 
6th,  the  time  of  commencement,  until  the  29th  of  September, 
near  seven  months,  obtained  permission  of  the  defendant  to 
absent  himself  for  a  few  days,  in  order  to  take  care  of  a  crop 
of  hay  of  his  own,  and  overstaid  his  time,  but  did  return  to  the 
defendant's  work,  on  his  request,  and  so  continued  at  intervals 
until  the  9th  of  November,  when  he  left  defendant's  employ- 
ment, without  any  notice  to  him.  At  this  date,  the  term — 
eight  months — had  fully  expired.  It  would  seem,  from  the 
testimony,  that,  from  the  time  he  received  permission  from 
his  employer  to  leave  and  attend  to  his  hay,  he  considered 
himself,  during  all  that  time,  subject  to  the  control  of  his  em- 
ployer, for  whenever  notified  he  was  wanted,  he  repaired  to 
the  work  of  his  employer. 

Under  these  circumstances,  the  question  is  presented,  was 
there  such  an  abandonment,  or  breach  of  the  contract,  by  the 
plaintiff,  as  to  bar  a  recovery. 

It  is  the  doctrine  of  this  court,  and  of  many  others,  that 
to  recover  on  an  entire  contract  like  this,  the  plaintiff  must 
show  full  performance  on  his  part,  or  a  release  by  his  em- 
ployer, or  some  justifiable  cause  compelling  him  to  leave. 
Eldridge  v.  Rowe,  2  Gilm.  98;  Badgley  v.  Heald,  4  ib.  64; 
Hansell  v.  Eriekson,  28  111.  257 ;    Swanzey  v.  Moore,  22  ib.  63. 

The  effect  of  this  absence  by  the  plaintiff  was  fairly  put 
to  the  jury,  as  was  the  whole  case,  by  the  instructions,  and 
we  concur  in  their  finding,  that  this  absence,  permitted  for  a 
few  days,  was  not,  by  being  extended  beyond  a  few  days,  an 
abandonment  of  the  contract,  and  of  plaintiff's  employment. 
But  one  month  and  more,  after  the  term  of  hiring  had  expired, 
defendant  wrote  a  letter  to  the  plaintiff,  proposing  to  pay  him 
the  balance  he  supposed  due  him,  which  he  stated  at  forty- 
two  dollars  and  twenty  cents.     Defendant  testifies,  this  letter 
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was  written  in  the  spirit  of  a  compromise,  but  it  does  not 
show  this  on  its  face.  It  says  :  "lam  willing  to  pay  you  as 
soon  as  I  can — will  do  so — the  sum  of  $42.20,  dollars  and 
twenty  cents."  This  goes  far  to  fortify  other  testimony  in 
the  record,  that  he  had  waived  the  supposed  abandonment  of 
the  contract. 

Now,  what  did  the  jury  do  ?  They  found  due  the  plain- 
tiff forty-nine  dollars  and  seventy-six  cents,  exceeding  the 
amount  offered  by  plaintiff  only  seven  dollars  and  fifty-six 
cents,  and,  by  calculation,  it  is  certain  the  jury  allowed  the 
defendant  full  credit  for  plaintiff's  lost  time,  caused  by  his 
overstaying  his  permitted  absence. 

We  do  not  perceive  any  error  in  the  finding  or  judgment, 

and  think  justice  has   been  done;   we,  therefore,  affirm  the 

judgment. 

Judgment  affirmed. 


Henry  M.  Whitmer 

V. 

James  C.  Rucker  et  al.  Exrs. 

1.  Witnesses — one  defendant  on  behalf  of  the  other  against  an  executor. 
Where  the  plaintiff  in  a  suit  on  a  joint  note  against  two  defendants  dies, 
and  the  suit  is  revived  in  the  name  of  his  executors,  one  of  the  defendants 
is  not  a  competent  witness  on  behalf  of  his  co-defendant,  as  to  a  transac- 
tion with  the  payee  in  his  lifetime,  of  which  the  proposed  witness  and 
the  payee  were  alone  cognizant. 

2.  The  intention  of  the  limitation  on  the  rights  of  parties  to  testify  in 
their  own  behalf  was,  to  secure  mutuality  of  right  in  testifying,  and  that 
one  party  to  the  suit  should  not  testify  in  a  case  where  the  party  with 
whom  the  contract  was  made  or  the  transaction  was  had  was  dead,  or, 
from  any  cause,  incapacitated  to  testify. 

Appeal  from  the  Circuit  Court  of  Macon  county;  the  Hon. 
Arthur  J.  Gallagher,  Judge,  presiding. 
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Messrs.  Ceea  &  Ewing,  for  the  appellant. 

Messrs.  Nelson  &  Roby,  for  the  appellees, 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  suit  was  brought  by  Rucker,  in  his  lifetime,  on  two 
promissory  notes,  given  to  him  by  appellant  and  Crissey. 
After  the  commencement  of  the  suit,  plaintiff  died,  and  the 
suit  was  revived  in  the  name  of  appellees,  his  executors. 
Appellant,  before  the  trial,  asked  for  a  continuance,  that  he 
might  procure  the  evidence  of  Crissey,  the  co-maker  of  the 
notes,  who  had  been  subpensed  and  had  failed  to  attend  as  a 
witness  ;  but  the  court  overruled  the  motion,  and  that  deci- 
sion of  the  court  is  assigned  as  error. 

Appellant  contends  that  his  co-defendant  was  a  competent 
witness,  under  the  statute.  This  is  the  first  and  part  of  the 
second  sections  : 

"Sec.  1.  No  person  shall  be  disqualified  as  a  witness  in 
any  civil  action,  suit  or  proceeding,  except  as  hereinafter 
stated,  by  reason  of  his  or  her  interest  in  the  event  thereof, 
as  a  party  or  otherwise,  or  by  reason  of  his  or  her  conviction 
of  any  crime  ;  but  such  interest  or  conviction  may  be  shown 
for  the  purpose  of  affecting  the  credibility  of  such  witness  ; 
and  the  fact  of  such  conviction  may  be  proven,  like  any  other 
fact  not  of  record,  either  by  the  witness  himself  (who  shall 
be  compelled  to  testify  thereto)  or  by  any  other  witness  cog- 
nizant of  such  conviction,  as  impeaching  testimony,  or  by  any 
other  competent  evidence. 

"Sec.  2.  No  party  to  any  civil  action,  suit  or  proceeding, 
or  person  directly  interested  in  the  event  thereof,  shall  be 
allowed  to  testify  therein  of  his  own  motion  or  on  his  own 
behalf,  by  virtue  of  the  foregoing  section,  when  any  adverse 
party  sues  or  defends,  as  the  trustee  or  conservator  of  any 
idiot,  lunatic  or  distracted  person,  or  as  the  executor,  admin- 
istrator, heir,  legatee  or  devisee  of  any  deceased  person,  or  as 
guardian  or  trustee  of  any  such  heir,  legatee  or  devisee,  unless 
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when  called  as  a  witness  by  such  adverse  party  so  suing  or 
defending." 

It  is  urged,  that  the  witness  did  not  offer  to  swear  on  his 
own  motion  or  in  his  own  behalf,  but  was  called  by  his  co- 
defendant,  and  hence  the  case  is  within  the  first  section,  and 
he  was  not  prohibited  from  testifying  by  the  second.  If  this 
construction  should  be  given  to  the  statute,  it  would  permit 
the  defendants  to  swear  in  every  case  where  there  was  more 
than  one,  as  each  could  call  the  other,  notwithstanding  the 
other  party  to  the  suit  sues  in  the  fiduciary  relation  mentioned 
in  the  second  section  of  the  act.  Such  could  not  have  been 
the  intention  of  the  legislature  ;  but  the  limitations  contained 
in  the  second  section  were  intended  to  secure  mutuality  of 
right  in  testifying,  and  that  one  party  to  the  suit  should  not 
give  evidence  in  a  case  where  the  party  with  whom  the  con- 
tract was  made  or  the  transaction  was  had  is  dead,  or,  from 
any  cause,  incapacitated  to  testify. 

Had  Crissey  been  admitted  as  a  witness,  it  would  have  been 
to  prove  a  transaction  with  the  payee  of  the  note,  in  his  life- 
time, of  which  they,  alone,  were  cognizant,  and  where  the 
version  of  the  defendant  only  could  have  been  before  the 
jury.  Such  a  law  would  tend  to  great  wrong  and  injustice, 
and  could  never  have  been  intended  by  the  law  makers. 
This  is  made  clear  by  the  exceptions  to  the  second  section. 
They  declare,  that  the  defendant  may  testify  to  facts  occur- 
ring after  the  death  of  the  opposite  party;  or  where  an  agent 
of  such  deceased  person  shall  testify  as  to  any  conversation 
or  transaction  with  the  opposite  party,  then  such  party  may 
testify  concerning  such  conversation  or  transaction  ;  or  where 
a  third  person,  not  a  party  in  interest,  shall  testify  to  a  con- 
versation or  admission  before  the  death  of  a  party,  who  was 
not  present,  then  the  party  with  whom  the  conversation  is 
claimed  to  have  been  had,  or  to  have  made  the  admission, 
may  testify;  or  where  the  party  suing  or  defending,  or  hav- 
ing a  direct  interest  in  the  suit,  shall  testify  as  to  any  conver- 
sation or  transaction  with   the  opposite  party,  he  may  also 
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testify  ;  or  where  the  deposition  of  a  deceased  party  shall  be 
read  in  evidence,  then  the  other  party  may  testify. 

These  exceptions  explain  and  make  the  purpose  of  the  stat- 
ute manifest,  and  show,  beyond  all  doubt,  that  it  was  not 
intended  that  one  party  to  the  suit  should  be  a  witness,  and 
when,  from  death  or  other  cause,  the  other  party  can  not  be 
heard  to  testify  in  his  own  behalf.  This,  like  all  other  reme- 
dial statutes,  has  a  spirit  that  extends  beyond  the  mere  letter, 
and  it  is  the  duty  of  the  courts  to  so  construe  such  statutes  as 
to  effectuate  the  objects  of  the  law  makers,  as  gathered  from 
the  enactment. 

We  are  clearly  of  the  opinion  that  Crissey  was  not  a  com- 
petent witness,  and  the  court  did  not  err  in  refusing  to  con- 
tinue the  cause,  and  the  judgment  is  affirmed. 

Judgment  affirmed. 


Stephen  Kern 
v. 

Samuel  D.  Strattsberger  et  al. 

« 

Chancery — will  not  afford  relief  against  a  judgment  at  law  obtained 
through  the  negligence  of  defendant.  A  bill  in  chancery,  filed  for  relief 
against  a  judgment  at  law,  alleged  that,  when  the  summons  in  the  suit 
at  law  was  served  on  the  complainant,  he  at  once  employed  a  reputable 
attorney,  but  who  was  pecuniarily  irresponsible,  and  exhibited  to  him  a 
receipt  against  the  claim  upon  which  the  suit  at  law  was  brought;  that 
the  attorney  told  him  the  receipt  was  a  good  defense  to  the  action,  and 
that  he,  the  attorney,  would  attend  to  it,  and  that  complainant  need  not 
give  himself  any  further  trouble  about  it,  and  that  complainant  heard  no 
more  of  the  suit  until  the  execution  was  served  upon  him.  The  bill  also 
showed  a  complete  defense  to  the  suit  at  law:  Held,  that  the  negligence 
of  the  attorney  was  the  negligence  of  the  party,  and  that  he  was  guilty  of 
such  laches  that  he  could  not  invoke  the  aid  of  a  court  of  equity  to  relieve 
him  against  the  judgment. 

Appeal  from  the  Circuit  Court  of  Vermilion  county;  the 
Hon.  Oliver  L.  Davis,  Judge,  presiding. 
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Mr.  Edward  H.  Brackett,  and  Mr.  Luke  Keilly,  for 
the  appellant. 

Mr.  C.  M.  Swallow,  for  the  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  bill  was  for  an  injunction  and  relief  against  a  judg- 
ment recovered  by  appellees,  against  appellant,  in  the  county- 
court  of  Vermilion  county,  by  default. 

The  suit  in  the  county  court  was  brought  against  appellant, 
and  a  number  of  other  persons,  said  to  compose  the  firm  of 
"Kern  Brothers,"  but  service  was  had  only  on  appellant. 

It  is  alleged  in  the  bill,  the  account  upon  which  the  action 
was  brought  had  previously  been  paid  by  A.  S.  Kern,  a  mem- 
ber of  the  firm  of  Kern  Brothers.  A  copy  of  the  receipt 
taken  is  filed  and  made  an  exhibit  in  the  cause. 

On  the  question  of  diligence,  it  is  alleged  the  summons  was 
served  on  appellant,  on  the  7th  day  of  January,  1873,  to 
appear  at  the  next  ensuing  term  of  the  county  court;  that, 
as  soon  as  he  was  served  with  process,  he  employed  John  P. 
Norvell,  who  is  alleged  to  be  a  reputable  attorney,  but  pecu- 
niarily irresponsible,  to  conduct  the,  defense  of  his  cause ; 
that  he  exhibited  to  his  attorney  the  receipt  against  the 
claim,  was  assured  by  him  it  would  constitute  a  complete 
bar  to  the  action,  and  that  he  need  not  give  himself  any 
further  trouble  about  the  cause,  as  he  would  attend  to  it  for 
him. 

It  is  not  alleged  appellant  gave  any  further  personal  atten- 
tion to  the  defense  of  the  suit,  but  relied  wholly  on  the  dili- 
gence of  his  attorney.  He  states  he  heard  no  more  of  the 
case  until  execution,  which  had  been  issued  on  the  18th  day 
of  February,  was  served  on  him.  On  the  24th  day  of  Feb- 
ruary, he  sued  out  a  writ  of  error,  and  obtained  a  supersedeas 
from  the  circuit  court.  At  the  September  term  following, 
the  cause  was  heard  in  the  circuit  court,  the  judgment  of  the 
county  court  affirmed,  and  immediately  thereafter  this  bill 
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was  filed.  The  circuit  court  denied  the  motion  for  an  injunc- 
tion and  dismissed  the  bill  for  want  of  equity.  That  decision 
is  assigned  for  error. 

The  defense  alleged  to  exist  against  the  suit  in  the  county 
court  is  shown  to  be  complete  at  law,  and  had  appellant  made 
it  in  that  court,  it  would,  no  doubt,  have  prevailed. 

The  right  to  relief  is  predicated  on  the  distinct  ground 
appellant,  as  soon  as  he  was  served  with  process,  employed 
competent  counsel  to  defend  the  suit,  and  that  he  was  guilty 
of  no  laches  in  relying  on  the  diligence  of  his  attorney. 

There  are  courts  of  the  highest  authority  which  have  held 
the  doctrine  contended  for,  that  relief  may  be  decreed  in 
such  cases  where  it  is  alleged,  as  in  this  case,  the  attorney, 
whose  negligence  caused  the  injury,  is  insolvent,  and  a  suit 
against  him  would  be  unavailing.  To  this  effect  is  Herhsch- 
man  v.  Baker,  7  Wis.  542. 

Counsel  cite  Griggs  v.  Gear,  3  Gilm.  2,  in  support  of  their 
view  of  the  law,  but  we  do  not  think  it  is  an  authority  in 
point.  Relief  was  granted  for  the  reason  the  attorney  had 
entered  the  appearance  of  the  complainants  in  a  cause  with- 
out any  authority  whatever.  Without  any  knowledge  of  the 
pendency  of  the  suit,  a  decree  was  subsequently  rendered 
against  them  for  $36,000.  It  being  shown  the  attorney  was 
insolvent,  it  was  held  the  complainants  were  equitably  en- 
titled to  relief.  That  case  is  very  different  in  its  facts  from 
the  one  at  bar.  It  will  be  observed,  the  defendants  were 
guilty  of  no  negligence  whatever  in  suffering  the  decree  to 
go  against  them. 

The  general  doctrine  is,  the  negligence  of  the  attorney  is 
the  negligence  of  the  party  himself,  and  we  are  inclined  to 
the  opinion,  in  the  absence  of  special  circumstances  making 
it  equitable  for  the  client  to  have  relief,  it  is  the  better  rule. 
Albro  v.  Dayton,  28  111.  325;  Smith  v.  Powell,  50  ib.  21; 
Spaulding  v.  Thompson,  12  Ind.  477;  Freeman  on  Judgments, 
sections  112  and  503. 
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In  Albro  v.  Dayton,  it  was  declared,  a  party  who  has  slept 
on  his  rights,  failing  to  make  his  defense  at  law,  upon  mere 
complaint  of  his  attorney,  can  obtain  no  relief  in  equity. 

In  Smith  v.  Powell,  it  was  held,  the  fact  a  party,  against 
whom  a  default  had  been  taken  in  a  suit  at  law,  applied  to 
an  attorney  to  make  a  motion  to  set  aside  the  default,  and  he 
failed  to  do  it,  is  no  ground  for  relief  in  chancery.  It  fol- 
lows, from  the  reasoning  of  these  cases,  the  negligence  of  the 
attorney  can  not  be  made  the  subject  of  relief,  unless  it  would 
be  excusable  if  attributable  directly  to  the  client. 

It  is  apprehended  it  can  make  no  difference,  in  principle, 
whether  the  attorney  is  solvent  or  insolvent.  The  cases  are 
decided  on  the  theory  the  party  is  himself  guilty  of  laches  in 
relying  on  the  diligence  of  his  attorney,  and  that  he  is  not 
excusable,  for  failing  to  make  his  defense  at  law  simply  be- 
cause he  employed  counsel  to  do  it  for  him.  Indeed,  the 
combined  diligence  of  both  is  required.  Otherwise,  the  party 
has  not  availed  of  all  the  means  the  law  has  placed  in  his 
hands  to  enable  him  to  make  his  defense.  This  he  must  do 
before  he  can  invoke  the  aid  of  a  court  of  chancery. 

There  is  no  allegation  as  to  how  it  happened  the  attorney 
employed  failed  to  appear  and  make  a  defense  for  appellant 
in  the  county  court,  nor  is  it  very  material,  so  far  as  this  case 
is  concerned.  The  bill  is  barren  of  any  allegation  that  shows 
diligence  on  the  part  of  appellant.  He  ought  to  have  pre- 
pared for  the  trial  of  the  cause,  by  procuring  the  attendance 
of  his  witnesses,  or  their  depositions.  Circumstances  may 
have  suddenly  arisen  that  rendered  it  impossible  for  the 
attorney  employed  to  attend  on  the  court.  The  law  gave 
him  a  day  in  court,  and,  having  failed  to  avail  of  his  privi- 
lege to  make  his  defense,  he  can  not  invoke  the  aid  of  equity 
to  relieve  against  the  consequences,  however  grievous,  of  his 
own  inexcusable  neglect. 

The  bill  was  properly  dismissed,  and  the  decree  is  affirmed. 

Decree  affirmed. 
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The  Camp  Point  Manufactueing  Company 

v. 
Chaeles  Ballou,  Admr. 

1.  Pleading-  and  evidence — recovery  confined  to  the  causes  averred 
in  the  declaration.  In  an  action  against  the  employer  for  an  injury  sus- 
tained by  an  employee,  by  reason  of  defective  machinery  provided  by  the 
employer,  the  right  of  recovery  is  confined  to  the  defects  specified  in  the 
declaration ;  and  it  is  error  to  instruct  the  jury  that  the  plaintiff  is  entitled 
to  recover,  if  the  injury  was  caused  by  any  defect  or  insufficiency  of  the 
machineiy. 

2.  Instruction — defective,  not  cured  by  others.  An  instruction,  given  for 
the  plaintiff,  that  he  is  entitled  to  recover  if  the  injury  complained  of  was 
caused  by  any  defect  in  the  machinery  provided  by  his  employers,  is  not 
cured  by  a  subsequent  instruction,  given  for  the  plaintiff,  that  he  is  enti- 
tled to  recover  if  the  injury  was  occasioned  in  manner  and  form  as  charged 
in  the  declaration. 

3.  Nor  does  the  fact  that  instructions  given  for  the  defendant  restrict 
the  plaintiff's  right  to  recover,  to  the  defects  alleged  in  the- declaration, 
obviate  the  objection  to  the  plaintiff's  instruction  that  he  may  recover  for 
injury  caused  by  any  defect  in  defendant's  machinery. 

4.  Master  and  servant — of  the  care  and  diligence  required  by  master 
in  providing  machinery.  As  respects  his  duty  towards  an  employee  in  his 
service,  which  involves  the  use  of  machinery,  the  employer  is  not  bound 
to  provide  machinery  which  is  absolutely  safe.  The  law  imposes  upon 
him  only  the  obligation  to  use  reasonable  and  ordinary  care  and  diligence 
in  procuring  suitable  and  safe  machinery,  and  if  the  machinery  provided 
is  reasonably  safe,  it  is  sufficient. 

5.  Where  an  employee  continues  to  work  with  machineiy  provided  by 
his  employer,  after  he  has  knowledge  of  its  defects,  he  is  deemed  to  have 
assumed  the  risk  of  such  defects,  at  least  when  he  has  not  been  induced 
by  the  employer  to  believe  that  a  change  would  be  made,  and  does  not 
plainly  object. 

6.  Evidence — opinion  of  witnesses.  In  an  action  by  an  employee 
against  his  employer,  on  account  of  an  injury  occasioned  by  the  breaking 
of  an  emery-stone,  provided  by  the  employer  and  being  used  by  the  em-' 
ployee,  where  the  evidence  left  it  doubtful  as  to  what  caused  the  breaking 
of  the  stone,  under  such  circumstances  it  was  competent  for  an  experi- 
enced machinist,  who  had  made  a  particular  inspection  of  the  machineiy 
and  an  examination  of  the  broken  pieces  of  the  stone,  to  give  his  opinion, 
as  a  witness,  upon  the  subject,  based  upon  his  observation  and  knowledge. 

27— 7  1st  III. 
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Appeal  from  the  Circuit  Court  of  Adams  county;  the 
Hon.  Joseph  Sibley,  Judge,  presiding. 

Messrs.  Wheat  &  Marcy,  for  the  appellant. 

Messrs.  Wheat,  Ewing  &  Hamilton,  and  Mr.  Henry 
L.  Warren,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  oninion  of  the  Court: 

j. 

This  was  an  action  brought  to  recover  for  damages  occa- 
sioned by  the  death  of  plaintiff's  intestate,  in  consequence  of 
the  bursting  of  an  emery-stone,  at  which  he  was  engaged,  in 
the  employ  of  the  defendant,  in  grinding  and  polishing  irons 
used  in  the  construction  of  agricultural  implements.  The 
stone  was  mounted  on  a  wooden  frame,  and  moved  by  a  steam 
engine,  which  propelled  the  other  machinery  in  the  defend- 
ant's factory.  It  turned  upon  an  iron  axle,  and  was  supported 
and  held  to  its  place  by  means  of  iron  clamps,  or  "flanches," 
which  were  tightened  upon  the  stone  by  nuts  turning  on  a 
screw  thread,  cut  on  the  axle.  The  engine  had  a  governor 
attached,  the  office  of  which  was  to  regulate  the  motion  of 
the  engine. 

It  was  claimed,  by  the  declaration,  that  the  death  of  the 
deceased  was  caused  by  reason  of  the  insufficiency  of  defend- 
ant's machinery,  in  three  respects : 

1.  That  the  governor  was  defective,  so  that  it  could  not 
properly  control  and  regulate  the  speed  of  the  engine,  whereby 
the  engine  worked  unsteadily  and  irregularly,  and  caused  the 
emery-stone  to  revolve  with  irregular  and  varying  velocity, 
by  means  whereof  the  stone,  while  revolving,  was  fractured 
and  broken  in  pieces. 

2.  That  the  clamps  upon  each  side  of  the  stone,  with  which 
it  was  clasped  and  braced,  were  of  a  size  and  diameter  too 
small  to  properly  hold  and  strengthen  the  stone,  and  prevent 
it  from  breaking  into  pieces  while  being  used. 

3.  That  a  strong,  firm  and  steady  frame  was  requisite  for 
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the  purpose  of  supporting  and  holding  the  stone  while  being 
used,  so  as  to  prevent  the  same  from  being  shaken  and  jostled, 
and  that  the  frame  was  insufficient  in  that  respect. 

The  plaintiff  recovered  in  the  court  below,  and  the  defend- 
ant appealed. 

It  is  assigned  as  error  that  the  court  erred  in  giving  and 
refusing  instructions. 

It  is  objected  to  the  second  and  fifth  instructions,  given  for 
plaintiff,  that  they  tell  the  jury,  in  effect,  that  the  plaintiff 
may  recover  if  the  accident  was  caused  by  any  defect  or  in- 
sufficiency of  the  machinery  used  by  the  defendant.  There 
was  evidence  given  of  several  defects  in  the  machinery,  not 
alleged  in  the  declaration,  and  the  instructions  should  have 
confined  the  right  of  recovery  to  the  defects  specified  in  the 
declaration.  It  is  insisted,  that  the  error  is  obviated  by  other 
instructions  for  the  plaintiff,  which  predicate  the  right  of 
recovery  on  the  deceased  having  been  killed  by  the  defend- 
ant's negligence,  in  manner  and  form  as  alleged  in  the  decla- 
ration. But,  after  having  been  instructed  that  the  plaintiff 
might  recover  if  the  accident  was  caused  by  any  defect  in  the 
machinery,  the  jury  would  not  feel  called  upon  to  search 
through  the  various  counts  of  the  declaration  to  find  out  what 
particular  defects  were  therein  complained  of.  That  would 
be  unimportant,  if  there  could  be  a  recovery  on  account  of 
any  defect.  Nor  does  defendant's  instruction,  restricting  the 
right  of  recovery  to  the  causes  of  action  alleged  in  the  decla- 
ration, cure  the  error.  Chicago,  Burlington  and  Quincy  Rail- 
road Co.  v.  Payne,  49  111.  500.  It  is  there  held,  that  it  is  not 
sufficient  that  a  part  of  the  instructions  contain  a  correct  ex- 
position of  the  law,  if  it  is  incorrectly  announced  in  others. 

It  is  further  objected,  to  the  second  instruction,  that  it  is 
not  qualified  by  reference  to  the  knowledge  which  the  de- 
ceased was  shown  to  have  had  of  the  alleged  defects. 

The  doctrine  upon  this  subject  appears  to  be,  that  an  em- 
ployee can  not  recover  for  an  injury  suffered  in  the  course  of 
the  business  about  which   he  is   empl'oyed,   from   defective 
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machinery  used  therein,  after  he  had  knowledge  of  the  defect, 
and  continued  his  work,  it  being  held,  that,  upon  becoming 
aware  of  the  defective  condition  of  such  machinery,  he  should 
desist  from  his  employment ;  but  if  he  does  not  do  so,  and 
chooses  to  continue  on,  he  is  deemed  to  have  assumed  the 
risk  of  such  defects,  at  least  when  he  had  not  been  induced 
by  his  employer  to  believe  that  a  change  would  be  made,  and 
had  not  plainly  objected.  The  Mad  River  and  Lake  Erie  Rail- 
road Co.  v.  Barber,  5  Ohio  St.  541  ;  Hay  den  v.  Smithville 
Manfg  Co.  29  Conn.  549  ;  Buzzell  v.  Laconia  Manfg  Co.  48 
Me.  113  ;  Wright  v.  New  York  Central  Railroad  Co.  25  N.  Y. 
562  ;  Priestly  v.  Fowler,  3  M.  &  W.  1  ;  Bynan  v.  Leach,  40 
Eng.  L.  &Eq.  491. 

As  to  the  insufficiency  of  the  governor,  causing  an  irregular 
and  at  times  an  extremely  rapid  motion  of  the  engine  and 
machinery,  and  the  insufficiency  of  the  frame,  causing  the 
stone  to  work  unsteadily,  that  state  of  things  existed  some 
time  before  the  accident,  and  during  the  whole  time  that  de- 
ceased had  been  at  work  grinding  upon  the  stone,  and  of 
which  no  one  may  be  supposed  to  have  had  better  means  of 
knowledge  than  himself,  who  was  in  the  constant  use  of  the 
stone. 

The  instruction  purports  to  contain  a  complete  state  of  facts 
sufficient  to  authorize  a  recovery,  and,  upon  that  state  of  facts, 
if  found  by  the  jury,  directs  them  to  find  for  the  plaintiff. 

In  view  of  the  evidence,  we  think  the  instruction  should 
have  been  qualified,  as  insisted  on  by  the  objection.  The 
same  objection  lies  to  the  seventh  instruction  for  plaintiff, 
and  the  same  remarks  as  above  may  be  made  as  to  the  error 
being;  cured  bv  instructions  for  the  defendant. 

These  instructions  were  defective,  too,  in  declaring  the 
defendant's  liability  under  the  facts  supposed,  irrespective  of 
the  fault  and  negligence  of  the  deceased.  There  was  evidence 
tending  to  show  that  the  bursting  of  the  stone  was  occasioned 
by  reason  of  its  condition  in  being  "out  of  true,"  or  of  bal- 
ance, and  by  reason  df  a  failure  in  keeping  the  nuts  properly 
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screwed  up,  so  as  to  keep  the  clamps  to  the  stone,  and  that 
such  failure  and  condition  of  the  stone  were  owing  to  the 
fault  and  negligence  of  the  deceased.  The  instructions  should 
have  negatived  such  supposed  fault  and  negligence  of  the 
deceased. 

The  following  instructions,  asked  by  the  defendant,  were 
refused  : 

"7.  The  defendant  was  not  bound  to  furnish  the  very  best 
or  most  improved  kind  of  machinery  to  be  used  in  its  manu- 
factory ;  and  if  the  jury  believe,  from  the  evidence,  that  the 
engine,  governor,  emery-wheel,  and  the  frame  and  flanges 
connected  with  the  same,  were  reasonably  safe,  and  such  as 
are  ordinarily  used  in  similar  establishments,  they  must  find 
for  the  defendant." 

"10.  Although  the  jury  may  believe,  from  the  evidence, 
that  an  improvement  has  been  made  and  patented  upon  the 
kind  of  governor  used  in  connection  with  said  defendant's 
engine,  yet  the  defendant  was  not,  on  that  account,  bound  to 
purchase  or  use  such  improved  governor." 

As  respects  his  duty  toward  an  employee  in  his  service, 
the  employer  is  not  bound  to  provide  absolutely  safe  machi- 
nery. The  law  imposes  upon  the  employer  only  the  obliga- 
tion to  use  reasonable  and  ordinary  care  and  diligence  in 
providing  suitable  and  safe  machinery.  See  cases  before 
cited,  and  Shearm.  &  Redf.  on  Negligence,  sees.  87,  92.  The. 
machinery  was  not  required  to  be  the  best  or  most  improved 
kind,  or  to  be  absolutely  safe.  It  was  sufficient  if  it  was 
reasonably  safe. 

Mr.  Gardner,  the  inventor  of  the  Gardner  governor — the 
one  here  used,  and  which  was  got  from  him — testified  that  it 
was  a  good  governor,  and  would  perform  what  it  was  intended 
for.  Its  failure  to  perform  its  office  would  seem,  as  attempted 
to  be  shown  by  the  evidence,  to  have  been  owing  to  its  being 
out  of  repair,  and  having  become  worn.  Merely  because  an 
improvement  had  been  made  and  patented,  the  defendant  was 
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not  required,  as  the  jury  might  have  supposed,  to  discard  the 
governor  it  had  and  purchase  the  improved  one.  We  think 
these  refused  instructions  should  have  been  given. 

Objection  is  taken  to  the  exclusion  of  a  question  put  by 
the  defendant  to  the  witness  Tyler,  as  to  how  he  accounted 
for  the  bursting  of  the  stone.  This  witness  was  a  machinist 
of  long  standing,  had  made  a  particular  inspection  of  the 
machinery,  and  an  examination  of  the  broken  pieces  of  the 
emery-stone.  The  testimony  in  the  case  left  it  in  much 
doubt  what  caused  the  bursting  of  the  stone.  It  was  import- 
ant that  the  jury  should  have  all  the  light  upon  the  subject 
they  could  get.  The  witness  appears  to  have  been  competent 
to  express  an  opinion  upon  the  subject,  and  should  have  been 
allowed  to  answer  the  question  and  express  an  opinion,  based 
upon  his  observation  and  knowledge. 

It  becomes  unnecessary  to  consider  the  further  error  as- 
signed, that  the  verdict  is  contrary  to  the  evidence. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Thomas  E.  Melvin  et  al. 

V. 

Charles  D.  Hodges. 

1.  Promissory  note — proof  of  the  execution  of,  when  put  in  issue.  It 
is  not  essential,  when  the  execution  of  a  note  is  put  in  issue,  to  prove  its 
execution  by  an  eye-witness. 

2.  By  delivering  a  promissory  note,  with  his  signature  to  it,  a  party  adopts 
the  signature,  and  is  bound  by  it,  whether  written  by  himself  or  not,  and 
proof  of  such  a  state  of  facts  is  sufficient  foundation  for  the  introduction 
of  the  note  in  evidence,  when  the  execution  of  it  has  been  put  in  issue 
by  plea  verified  by  affidavit. 

3.  Signature — comparison  of  with  another,  when  permitted.  Whilst  the 
genuineness  of  a  signature  can  not  be  proved  by  comparing  it  with 
another  signature,  admitted  to  be  genuine,  yet,  where  a  witness  testified 
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that  he  was  acquainted  with  the  defendant's  handwriting  when  young; 
that  he  had  been  absent  from  him  for  eighteen  years,  but  had  seen  him 
write  during  the  last  four  years,  and  that  he  would  not  take  the  signature 
in  dispute  to  be  his,  it  was  proper,  on  cross-examination,  for  the  purpose 
of  testing  the  accuracy  of  the  witness'  observation  and  memory,  to  show 
him  the  signature  to  the  plea  putting  the  execution  of  the  note  in  issue, 
about  the  genuineness  of  which  there  was  no  question,  and  ask  him 
whether  it  was  the  genuine  signature  of  the  defendant.  This  would  not 
be  proving  a  signature,  but  would  enable  the  witness  to  determine  how 
reliable  and  accurate  was  the  impression  of  the  defendant's  signature,  as 
fixed  in  his  memory,  with  a  view  to  confirming  or  modifying  his  pre- 
viously expressed  opinion  in  regard  to  the  signature  in  controversy. 

Appeal  from  the  Circuit  Court  of  Greene  county;  the  Hon. 
Cyrus  Epler,  Judge,  presiding. 

Messrs.  Knapp  &  Briggs,  for  the  appellants. 

Messrs.  Hodges  &  Burr,  and  Messrs.  Woodson  &  With- 
ers, for  the  appellee. 

Mr.   Justice  Scholfield   delivered   the   opinion   of  the 

Court : 

This  was  an  action  of  assumpsit,  brought  by  Charles  D. 
Hodges  against  Thomas  E.  Melvin  and  Henry  Rainey,  in  the 
Greene  circuit  court,  to  recover  the  amount  claimed  to  be 
due  on  a  certain  promissory  note.  The  defendant  Melvin 
was  alone  served  with  process.  He  pleaded  non  assumpsit, 
verified  by  his  affidavit.  The  jury,  upon  the  trial  of  the  case, 
rendered  a  verdict  in  favor  of  Hodges  for  the  amount  of  the 
note  and  accruing  interest.  Melvin  moved  for  a  new  trial, 
which  the  court  overruled.  The  defendant  Rainey  then 
entered  his  appearance,  and  consented  that  judgment  should 
go  against  himself  jointly  with  Melvin,  for  the  amount  found 
to  be  due  by  the  verdict  of  the  jury.  The  court  thereupon 
gave  judgment  against  the  defendants  for  this  amount.  The 
defendant  Melvin  took  several  exceptions  to  the  rulings  of 
the  court,  during  the  progress  of  the  trial,  and  brings  the  case 
here  by  appeal. 
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It  is  insisted  that  the  court  erred  in  permitting  the  note  to 
be  read  in  evidence  to  the  jury,  for  the  reason  that  its  execu- 
tion was  not  sufficiently  proved. 

The  plaintiff,  Hodges,  testified  that,  in  February,  1863,  the 
defendant  Rainey  applied  to  him  to  borrow  $500,  and  offered 
to  give  the  defendant  Melvin  as  security.  He  wrote  the  note 
and  handed  it  to  Rainey  for  his  and  Melvin's  signatures. 
Rainey  took  the  note,  went  away  with  it,  and,  in  a  few  days, 
returned  it  with  the  defendants' signatures  attached,  delivered 
it  to  the  plaintiff,  and  received  the  $500.  Rainey  testified, 
corroborating  Hodges  as  to  his  application  to  him  to  borrow 
the  $500,  the  writing  of  the  note  by  Hodges,  and  his  taking 
it  for  the  purpose  of  getting  the  defendants'  signatures ;  and 
also,  that  he  went  to  the  house  of  Melvin,  and  asked  him  to 
sign  the  note  ;  that  Melvin  hesitated  •  said  that  he  had  pretty 
much  quit  going  security  ;  that  his  wife  did  not  like  it;  but 
that,  after  hesitating  awhile,  Melvin  took  the  note,  went  into 
another  room  and  soon  returned,  and  handed  him  the  note, 
with  his  signature  annexed;  witness  remarked  that  his  sig- 
nature was  badly  written,  to  which  Melvin  replied,  "it  is 
good  enough." 

One  Rains  testified  that  he  was  step-son  of  Rainey;  that 
he  had  a  conversation  with  Melvin  in  the  fall  of  1863,  at 
Rainey's  house;  Melvin  then  said  he  was  only  on  one  note, 
and  that  was  to  Charles  D.  Hodges,  as  security  for  Rainey. 

We  are  unable  to  perceive  why  this  evidence  did  not  lay 
a  sufficient  foundation  for  the  introduction  of  the  note  in 
evidence.  It  was  not  essential  that  it  shonld  have  been 
proved  by  an  eye-witness  that  Melvin  signed  the  note.  By 
delivering  the  note  with  his  signature  affixed  to'it,  he  adopted 
the  signature  and  bound  himself  by  it,  whether  it  was  writ- 
ten by  himself  or  some  one  else.  Walters  v.  Trustees  of  Schools, 
12  111.  64. 

It  is  contended,  also,  that  the  court  erred  in  permitting  the 
plaintiff  to  have  the  witness,  M.  Borin,  for  the  purpose  of 
his  cross-examination,  to  examine  Melvin's  signature  to  the 
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plea,  to  test  his  knowledge  of  Melvin's  handwriting,  and 
Kervin  v.  Hill,  37  111.  209,  is  referred  to  in  support  of  the 
objection. 

In  that  case,  experts  were  called  by  the  plaintiff,  to  whom 
were  shown  the  signatures  to  certain  affidavits  made  by  the 
plaintiff,  and  on  file  in  the  cause,  and  they  were  asked  and 
permitted  to  state,  against  the  defendants'  objection,  whether 
the  signatures  to  the  affidavits  and  notes  sued  on  were  made 
by  the  same  person.  That  was  held  to  be  error,  the  court, 
per  Mr.  Justice  Lawrence,  saying:  "Whatever  we  might 
be  inclined  to  hold,  were  the  question  before  us  for  the  first 
time,  it  must  be  considered  the  law  of  this  State,  that  the 
genuineness  of  a  signature  can  not  be  proved  by  comparing 
it  with  another  signature  admitted  to  be  genuine." 

The  present  case,  however,  is  quite  different.  The  witness 
had  testified,  on  his  direct  examination,  that  he  was  well 
acquainted  with  Melvin  ;  that  he  had  gone  to  school  with 
him  in  Tennessee;  had  seen  him  write  often;  was  well 
acquainted  with  his  writing  when  young;  was  absent  from 
him  for  eighteen  years;  had  known  him  and  seen  him  write 
during  the  last  four  years,  and  would  not  take  the  signature 
to  the  note  to  be  his  handwriting. 

The  signature  to  the  plea  was  not  in  controversy,  nor  was 
its  genuineness  questioned.  The  object  in  having  the  witness 
to  examine  this  signature,  was  not  to  prove  a  signature  by 
comparison,  but  to  test  the  accuracy  of  the  witness'  memory. 
Had  there  been  any  question  as  to  the  genuineness  of  the  sig- 
nature to  the  plea,  it  would  certainly  not  have  been  compe- 
tent to  have  asked  the  witness  whether  it  was  Melvin's 
signature  or  not,  with  a  view  of  contradicting  him,  as  that 
would  have  raised  a  collateral  issue,  entirely  irrelevant  to 
the  case.  But  the  signature  being  admitted,  no  such  issue 
could  be  raised;  and  the  only  effect  the  examination  could 
have,  would  be  to  enable  the  witness  to  determine  how  accu- 
rate and  reliable  was  the  impression  of  Melvin's  signature, 
as  fixed  in  his  memory,  with  the  view  of  confirming  or  mod- 
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ifying  his  previously  expressed  opinion  in  regard  to  the  sig- 
nature in  controversy.  It  is  essential  to  justice  that  a 
considerable  degree  of  latitude  be  allowed  in  the  cross-exam- 
ination of  witnesses  for  the  purpose  of  testing  the  accuracy 
and  fairness  of  their  evidence.  "By  means  of  cross-exami- 
nation," says  Prof.  Greenleaf,  in  his  work  on  Evidence,  (Vol. 
1,  §  446,)  "the  situation  of  the  witness,  with  respect  to  the 
parties  and  to  the  subject  of  litigation,  his  interest,  his  mo- 
tives, his  inclination  and  prejudices,  his  means  of  obtaining 
a  correct  and  certain  knowledge  of  the  facts  to  which  he  bears 
testimony,  the  manner  in  which  he  has  used  those  means,  his 
powers  of  discernment,  memory  and  description,  are  all  fully 
investigated  and  ascertained." 

We  are  of  opinion  that  the  ruling  of  the  court  was  correct. 
The  examination  of  the  signature  could  not  prejudice  Melvin, 
and  it  was  proper,  as  a  basis  for  testing  the  accuracy  of  the 
witness'  observation  and  memory.  Adams  v.  Field,  21  Vt. 
256  ;  Hopkins  v.  Meg  quire,  25  Maine,  78 ;  Strectzer  v.  Lowell, 
33  id.  446  ;  Stone  v.  Hubbard,  7  dishing,  595 ;  5  id.  295 ;  19 
Ohio,  426. 

The  remaining  objection  urged  is,  that  the  verdict  is  con- 
trary to  the  evidence.  We  can  know  nothing  of  the  social 
position  occupied  by  these  witnesses,  nor  of  their  deportment 
and  appearance  while  on  the  witness  stand.  Our  knowledge 
in  this  respect  is  limited  to  the  facts  testified  to  by  them,  as 
incorporated  in  the  record  before  us.  Unless  these  facts 
clearly  preponderate  against  the  plaintiff,  it  is  our  duty  to  not 
disturb  the  verdict.  We  do  not  think  they  do.  The  prepon- 
derance of  the  evidence  is,  in  our  opinion,  in  favor  of  the 
plaintiff. 

We  perceive  no  substantial  error  in  the  instructions. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
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George  W.  Carpenter 

v. 

Charles  M.  Sherfy  et  dl. 

1.  Judgment—  must  be  for  a  certain  and  definite  sum  of  money.  A  judg- 
ment for  "four  hundred  and  sixty-one  and  53-100  damages,"  is  not  for  any 
sum  of  money,  and  is  therefore  a  nullity. 

2.  Sheriff's  deed — upon  a  sale  on  execution,  must  be  to  the  purchaser  or 
his  assignee.  A  sheriff's  deed  made  in  pursuance  of  a  sale  on  execution, 
must  be  to  the  person  to  whom  the  certificate  of  purchase  was  issued,  or 
to  his  assignee,  and  if  the  deed  is  made  to  another,  although  it  recites 
that  he  is  the  assignee  of  the  certificate,  it  is  a  nullity,  if,  in  fact,  the  cer- 
tificate was  not  assigned. 

3.  Ejectment — evidence  requisite  to  a  recovery  under  a  judgment  title. 
Ordinarily  a  plaintiff  who  seeks  to  recover  under  a  judgment  title,  is  only 
required  to  show  a  valid  judgment,  execution  and  sheriff's  deed,  but  if 
the  sheriff's  deed  recites  an  assignment  of  the  certificate  of  purchase, 
and  the  plaintiff  reads  the  certificate  in  evidence,  and  it  appears  that  it 
was  not  assigned,  it  will  prevent  a  recovery. 

Appeal  from  the  Circuit  Court  of  Ford  county;  the  Hon. 
Thomas  F.  Tipton,  Judge,  presiding. 

Mr.  S.  D.  Puterbaugh,  for  the  appellant. 

Mr.  E.  S.  Terry,  for  the  appellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment,  brought  by  appellees 
against  appellant,  to  recover  a  certain  tract  of  land  in  Cham- 
paign county.  The  venue  of  the  cause  was  changed  to  Ford 
county,  where  a  trial  was  had  before  a  jury,  and  a  verdict  ren- 
dered in  favor  of  appellees,  for  the  land  in  question.  A  mo- 
tion was  made  for  a  new  trial  and  overruled,  and  judgment 
entered  upon  the  verdict. 

Several  questions  have  been  raised  and  discussed  by  the 
counsel  of  appellant,  which,  in  the  view  we  take  of  the  case, 
it  will  not  be  necessary  to  consider. 
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The  land  in  question  was  originally  owned  by  A.  G.  Carl. 
The  plaintiffs  claimed  title  under  a  judgment  rendered  against 
Carl  and  a  sale  of  the  premises  upon  an  execution. 

The  plaintiffs,  in  order  to  prove  title  in  themselves,  intro- 
duced in  evidence  the  record  of  a  judgment  in  the  circuit 
court  of  Champaign  county,  in  favor  of  John  M.  Dunlap  and 
James  Dunlap,  against  Albert  G.  Carl,  rendered  April  20, 1859, 
which  reads  as  follows  : 

"This  day  (it  being  the  second  day  of  the  term.)  come  the 
plaintiffs,  by  A.  M.  &  H.  W.  Ayers,  their  attorneys ;  and  evi- 
dence of  service  of  process  upon  the  defendant  being  duly  had, 
and  he,  being  three  times  solemnly  called,  comes  not,  but  herein 
makes  default,  it  is  therefore  considered  by  the  court  that  the 
plaintiffs  have  sustained  damages,  by  reason  of  the  non-per- 
formance of  certain  promises  in  plaintiff's  declaration  men- 
tioned ;  but  because  these  damages  are  unknown  to  the  court, 
therefore  the  clerk  is  ordered  to  assess  and  report  the  same. 
Whereupon  the  clerk  assessed  and  reported  the  sum  of  four 
hundred  and  sixty-one  and  j^  damages,  which  is,  by  the 
court,  approved  ;  and  thereupon  it  is  adjudged  that  the  plain- 
tiffs recover  of  the  defendant  their  damages  aforesaid  assessed, 
and  also,  their  costs  in  this  behalf  expended,  and  that  they  have 
execution  therefor." 

The  plaintiffs  also  offered  in  evidence  a  certified  copy  of  an 
execution  issued  on  the  judgment,  on  the  20th  day  of  May, 
.1859,  and  the  return  upon  the  same,  showing  a  sale  of  the 
land  in  question,  for  the  amount  of  judgment  and  costs. 

Upon  making  the  sale,  the  sheriff  executed  and  delivered 
to  J.  M.  Dunlap,  one  of  the  plaintiffs  in  the  judgment,  a  cer- 
tificate of  purchase,  but  failed  to  file  for  record  a  duplicate 
thereof. 

The  original  certificate  was  offered  in  evidence  by  the  plain- 
tiffs. It  bears  date  Sept.  10,  1859,  and  shows  a  sale  of  the 
premises  on  that  day  to  J.  M.  Dunlap  on  the  execution  for 
1493.64,  amount  of  judgment  and  costs.  This  document  was 
recorded  by  J.  M.  Dunlap  on  the  26th  day  of  April,  1862. 
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Plaintiffs  then  read  in  evidence  a  sheriff's  deed,  dated  the 
26th  day  of  April,  1862,  from  the  sheriff  to  Jesse  Burt.  The 
deed  recites  that  the  deed  is  made  to  him  as  assignee  of  J.  M. 
Dunlap,  under  and  by  virtue  of  the  certificate  of  purchase. 

The  plaintiffs  then  read  in  evidence  a  deed  from  Jesse  Burt 
to  themselves,  dated  April  13,  1869. 

Upon  the  evidence  of  the  plaintiffs,  regardless  of  that  of 
defendant,  we  do  not  think  the  plaintiffs  were  entitled  to  re- 
cover. First,  they  failed  to  show  a  valid  judgment,  which 
was  the  foundation  of  their  title,  against  Carl.  The  judg- 
ment, as  appears  by  the  record  before  us,  is  not  for  any  defi- 
nite sum  of  money.  The  judgment  is  for  four  hundred  and 
sixty-one  and  •££$  damages.  Whether  this  amount  is  cents, 
mills,  or  what,  we  are  left  entirely  to  conjecture.  We  have 
no  right  to  indulge  in  presumptions  as  to  what  was  found  by 
the  court;  we  must  take  the  record  as  it  reads.  A  judgment 
should  be  for  a  certain  and  definite  sum  of  money.  This  judg- 
ment is  not  for  any  sum  of  money,  and  can  only  be  regarded 
as  a  nullity.  Lawrence  v.  Fast,  20  111.  338 ;  Pittsburgh,  Ft. 
Wayne  and  Chicago  Railway  (Jo.  v.  City  of  Chicago,  53  ib.  81. 

The  second  defect  in  plaintiffs' title  which  must  be  regarded 
as  fatal,  is  this:  The  certificate  of  purchase  given  by  the 
sheriff  to  J.  M.  Dunlap,  was  not  assigned.  The  statute  only 
authorizes  a  sheriff  to  make  a  deed  to  a  person  other  than  the 
purchaser,  upon  the  certificate  of  purchase  being  assigned. 

Sec.  21,  Gross,  p.  381,  declares:  ''Every  certificate  which 
shall  be  given  by  any  officer  to  any  purchaser,  under  the  pro- 
visions of  this  chapter,  shall  be  assignable  by  indorsement 
thereon,  under  the  hand  of  such  purchaser,  etc.  And  every 
person  to  whom  the  same  shall  be  assigned,  shall  be  entitled 
to  the  same  benefits  therefrom,  in  every  respect,  that  the  per- 
son therein  named  would  have  been,  if  the  same  had  not  been 
assigned  ;  and,  in  case  the  lands  mentioned  in  such  certificate 
shall  not  be  redeemed  in  pursuance  of  law,  shall  be  entitled 
to  a  deed  therefor." 
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Ordinarily  a  plaintiff  who  seeks  to  recover  under  a  judg- 
ment title,  is  only  required  to  show  a  valid  judgment,  execu- 
tion and  sheriff's  deed,  but  in  this  case  the  plaintiffs  went 
one  step  further,  and  introduced  in  evidence  the  certificate 
of  purchase,  which  was  not  assigned.  This  testimony,  in  the 
absence  of  proof  showing  an  assignment,  impeached  the  sher- 
iff's deed. 

The  deed  of  the  sheriff  to  Jesse  Burt,  the  certificate  of  pur- 
chase not  having  been  assigned  by  Dunlap,  was  unauthorized, 
and  conveyed  no  title  to  him. 

For  the  reasons  here  indicated,  the  judgment  will  be  re- 
versed and  the  cause  remanded. 


Judgment  reversed. 


Cleveland  J.  Saltee 


James  Sample. 

1.  Houses  —  whether  real  or  personal  property  —  and  herein,  whether  re- 
plevin will  lie.  A  house  built,  placed  on  pillars  for  permanency,  for  a 
residence,  and  not  to  serve  a  temporary  purpose,  becomes  a  part  of  the 
realty. 

2.  Where  the  owner  of  a  lot  sold  it  by  a  parol  contract,  on  a  credit  of 
one  year,  and  the  purchaser  erected  a  frame  house  thereon,  placed  upon 
pillars,  as  a  residence,  and,  before  the  expiration  of  the  year,  sold  the 
house  to  another,  who  removed  it  to  another  lot,  and  there  placed  it 
upon  brick  pillars  sunk  in  the  ground,  and  built  an  addition  to  it,  it 
was  held,  that  the  house  was  a  part  of  the  realty,  on  the  first  lot,  and  that 
when  it  was  removed,  and  became  fixed  upon  the  brick  pillars  on  the 
other  lot,  it  became  a  part  of  that  lot,  and  that  replevin  would  not  lie  for 
it. 

3.  In  such  case,  the  house,  during  its  transit  from  one  lot  to  the  other, 
might  be  regarded  as  personal  property,  but  not  after  it  became  perma- 
nently attached  to  the  other  lot. 

Appeal  from  the   Circuit   Court  of  Morgan  county;  the 
Hon.  Cyrus  Eplee,  Judge,  presiding. 
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Messrs.  Morrison  &  Whitlock,  for  the  appellant. 
Messrs.  Epler  &  Callon,  for  the  appellee. 

Mr.  Chief  Justice  JBreese  delivered  the  opinion  of  the 
Court : 

The  facts  in  this  case  are  substantially  these  :  One  Single- 
ton purchased  a  lot  in  the  town  of  Waverly,  in  the  county 
of  Morgan,  of  appellant,  on  time,  at  one  hundred  and  fifty 
dollars,  the  agreed  price.  Singleton  took  possession  of  the 
lot,  and  erected  on  it  a  small  frame  house,  on  pillars,  as  a 
residence.  In  the  absence  of  the  vendor,  who  had  contribu- 
ted some  money  towards  the  plastering  and  carpenter  work 
of  the  house,  Singleton  sold  the  house  to  one  Ranz,  about 
the  time  the  purchase  money  became  due.  and  Ranz  sold  it  to 
one  Dennis.  Dennis  and  Ranz  removed  the  house  to  a  lot 
belonging  to  Dennis,  placing  it  on  brick  pillars  sunk  in  the 
ground,  with  the  intention  of  making  a  residence  of  it,  for 
the  purpose  of  sale.  A  purchaser  was  found  in  appellee, 
Sample,  who  paid  them  six  hundred  dollars  and  over  for  the 
house  and  lot,  and,  to  fit  it  for  a  dwelling,  built  an  addition 
to  it  for  a  kitchen,  attached  to  the  main  building  by  resting 
the  frame  on  pieces  of  scantling,  2x4,  nailed  to  the  corner 
posts  of  the  main  building. 

The  purchase  money  from  Singleton  for  the  lot  was  not 
then  due,  nor  has  it  ever  been  paid  or  demanded,  and  no  deed 
made  by  appellant. 

On  appellant's  return  home,  finding  the  lot  he  had  con- 
tracted to  sell  Singleton  vacant,  the  house  having  been  re- 
moved, and  tracing  it  to  the  possession  of  appellee,  he 
demanded  a  return  of  it,  claiming  the  right  of  possession, 
which,  being  refused,  appellant  sued  out  a  writ  of  replevin 
for  the  house,  which  the  sheriff  executed  by  removing  the 
brick  pillars,  on  which  the  house  had  been  placed  by  Ranz 
and  Dennis,  and  detaching  the  "  addition  "  erected  by  appel- 
lee, and  removed  it  from  appellee's  lot,  but  to  what  place  it 
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was  taken  by  the  sheriff,  or  what  became  of  it,  the  record  does 
not  disclose. 

The  question  in  the  case  is,  was  this  house,  when  moved 
by  Dennis  and  Ranz  to  Dennis'  lot,  and  there  placed  on  brick 
pillars  sunk  in  the  ground,  and  to  which  appellee,  after  his 
purchase,  built  the  addition  fixed  to  the  building  by  nails, 
and  occupied  it  as  his  dwelling,  personal  or  real  property? 
If  the  former,  the  action  of  replevin  would  lie,  on  the  authority 
of  Ogden  v.  Stock,  34  111.  522.  That  case  does  not  show  the 
building  was  fixed  to,  and  had  become  a  part  of,  the  soil  of 
another  lot,  after  it  was  removed,  as  in  this  case.  It  was  built 
on  blocks,  resting  on  planks,  but  how  it  was  fastened  to  the 
soil  after  removal,  is  not  disclosed.  In  that  case,  also,  the 
contract  of  sale  provided,  that,  if  the  vendee  should  make 
default  in  any  of  the  payments,  the  vendor  should  have  the 
right  to  consider  the  agreement  terminated,  and  to  treat  the 
purchaser,  his  representatives,  or  assigns,  as  tenants  at  will, 
at  a  specified  rent.  Nothing  of  this  appears  in  this  case,  nor 
is  it  shown  that  any  written  contract  existed  for  the  sale  and 
conveyance  of  this  lot,  by  appellant,  to  Singleton,  nor  that  it 
was  any  part  of  the  bargain  that  Singleton  was  to  build  upon 
the  lot.  The  proof  is,  appellant  sold  the  lot  to  him  for  one 
hundred  and  fifty  dollars,  on  one  year's  time,  at  ten  per  cent. 
No  note  taken — no  contract  providing  for  a  deed  executed — 
no  stipulation  as  to  forfeiture  on  non-payment,  and  from 
aught  that  does  appear,  Singleton  can  yet  perform  his  con- 
tract, and  demand  a  deed.  He  may  be  able  to  satisfy  a  court 
of  equity  he  has  equitable  rights,  and  may  yet  obtain  a  title 
to  the  lot. 

But  we  are  clear  in  the  opinion  that,  if  this  house,  being 
placed  on  pillars  on  appellant's  lot,  for  permanency,  for  a 
residence,  not  to  serve  a  temporary  purpose,  it  became  a  part 
of  the  realty,  and  its  removal  to  another  lot,  and  there  fixed 
to  the  soil  for  permanency,  it  was  on  that  lot  a  part  of  the 
lot,  and  could  not  be  taken  from  it  by  a  writ  of  replevin. 
For  the  trespass    in  removing  the  structure  from  appellant's 


1874.]  Salter  v.  Sample.  433 

Opinion  of  the  Cour;. 

lot,  an  action  of  trespass  might  lie;  replevin  would  not,  for 
there  the  building  was  a  part  of  the  realty.  There  can  be  no 
question,  if  Singleton  had  the  title  to  the  lot,  he  could  have 
severed  the  house  from  it,  and  sold  it  as  personal  property ; 
but  when  the  same  house  was  removed,  and  became  a  part  of 
another  lot — a  part  of  the  realty — it  then  ceased  to  be  person- 
alty, and  for  a  damage  to  it  an  action  of  replevin  can  not  be 
maintained.  This  is  much  like  the  case  of  Dooleyv.  Crist, 
25  111.  551,  where  it  was  said  to  be  a  fundamental  rule,  that 
all  improvements  or  additions  placed  upon  land,  of  a  perma- 
nent nature,  adapted  to  its  use  and  better  enjoyment,  became  a 
part  of  the  land.  The  exception  is,  in  trade  fixtures,  and 
such  erections  as  a  tenant  may  make  for  his  own  convenience, 
with  no  regard  to  permanency.  By  express  agreement  of  par- 
ties, even  structures  designed  to  be  permanent,  placed  by  a 
tenant  upon  land,  or  by  a  vendee,  may  be  removed  as  personal 
property;  or,  if  the  owner  of  the  soil,  by  deed,  sells  a  tene- 
ment erected  upon  the  land,  it  would  become  dissevered,  and 
be  converted  from  real  to  personal  property.  But,  as  a  gen- 
eral rule,  when  a  building  is  erected  on  the  land,  the  pre- 
sumption is,  it  is  a  part  of  the  real  estate,  and  not  personalty, 
and  to  take  it  out  of  the  operation  of  this  rule,  a  state  of 
facts  must  be  shown  which  rebuts  the  presumption.  And  the 
court  further  sav,  even  when  a  stranger  constructs  a  building: 
upon  the  land  of  another,  without  his  consent,  it  becomes  a 
part  of  the  land,  and  he  would  become  a  trespasser  by  remov- 
ing it. 

Testing  this  case  by  what  is  there  said,  if  it  was  Single- 
ton's intention,  when  he  built  the  house  on  the  lot,  to  render 
the  improvement  permanent  when  erected,  there  can  be  no 
question  it  became  a  part  of  the  freehold,  and  no  subsequent 
change  of  intention  changed  its  character  to  that  of  personal 
property.  Not  being  the  owner  of  the  lot,  hccould  not  sever 
the  building  from  it,  if  the  intention  at  the  time  of  erecting 
it  was  to  render  it  a  part  of  the  realty,  and  this  fact  is  found 
by  the  court  trying  the  cause. 
28— 71st  III. 
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This  being  so,  the  lot  being  the  property  of  appellant,  the 
building  became  a  part  of  it,  not  as  a  chattel,  but  as  part  and 
parcel  of  the  realty,  and  any  one  meddling  with  it,  to  disturb 
it,  would  be  a  trespasser  on  the  realty.  So,  when,  by  means 
of  a  trespass,  the  building  was  placed  on  the  Dennis  lot,  upon 
brick  pillars  sunk  in  the  ground,  it  became  a  part  of  that 
lot,  it  was  incorporated  into  the  realty,  and  was  not  the  sub- 
ject of  a  writ  of  replevin.  In  its  transit  from  one  lot  to  the 
other,  it  might  be  regarded  as  personalty,  but  when  it  became 
attached  to  the  soil,  it  lost  that  character. 

As  to  the  advances  made  by  appellant,  for  plastering  and 
carpenter's  work,  it  appears  a  large  part  of  that  has  been 
arranged  by  the  services  of  Mrs.  Singleton.  But  there  is  no 
proof  these  advances  were  made  at  Singleton's  request,  and 
if  they  were,  they  do  not  change  the  nature  of  the  property. 
In  equity,  perhaps,  appellant  might  establish  a  lien  for  the 
amount. 

Holding  these  views,  we  must  affirm  the  judgment. 

Judgment  affirmed. 


The  Toledo,  Wabash  and  Westekn  Railway  Co. 


Jesse  H.  Thompson. 

1.  Carriers  op  stock — negligence.  Where  live  hogs  are  shipped  by- 
railroad,  it  is  the  duty  of  the  railroad  company  to  apply  water  to  them 
when  heated  and  in  danger  of  dying  from  the  want  of  such  an  applica- 
tion; and  it  is  gross  negligence  on  the  part  of  the  company  not  to  do  so. 

2.  If  water  is  scarce  on  the  line  of  a  railroad,  so  that  it  can  not  be  pro- 
vided for  the  purpose  of  applying  to  live  hogs  shipped  in  its  cars  when 
necessary,  it  is  the  duty  of  the  company  to  inform  shippers  of  the  fact 
before  they  ship ;  and  if  such  information  is  withheld,  and  hogs  are  ship- 
ped and  die  on  the  route  for  want  of  water,  the  company  will  be  liable. 

3.  Where  live  hogs  are  shipped  in  railroad  cars,  and  are  doing  well, 
and  not  suffering  for  water  at  a  given  point  or  station  on  the  route,  it  is 
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not  negligence  on  the  part  of  the  shippers  not  to  water  them  at  that  point 
or  station,  in  the  absence  of  information  that  water  can  not  be  had  at  the 
next  station ;  and  if  it  is  a  fact  that  water  is  scarce  at  the  next  station,  it 
is  the  duty  of  the  company  to  inform  the  shippers  of  the  fact,  and  it  is 
gross  negligence  not  to  give  such  information. 

4.  It  is  prima  facie  evidence  of  negligence  for  a  railroad  company  to 
permit  its  pump  at  a  station  to  be  out  of  repair,  so  that  water  can  not  be 
provided  for  live  hogs  on  its  train,  and  it  is  for  the  company  to  explain 
why  the  pump  is  so  out  of  repair,  and  show  that  it  is, not  by  their  neg- 
ligence. 

5.  Variance — between  the  declaration  and  evidence.  The  averment  of  a 
declaration  in  a  suit  for  the  value  of  hogs,  which  were  shipped  on  defend 
ant's  railroad,  and  died  through  the  fault  of  defendant,  was,  that  the  train 
was  stopped  and  permitted  to  stand  for  a  long  space  of  time  in  a  piece  of 
timber,  where  the  air  could  not  circulate.  The  evidence  showed  that  the 
train  did  stop  in  a  piece  of  timber,  as  averred,  but  it  further  showed  that 
it  was  in  a  cut  on  the  road  as  well  as  in  the  timber:  Held,  that  there  was 
no  variance. 

Appeal  from  the  Circuit  Court  of  Logan  county;  the  Hon. 
Thomas  F.  Tipton,  Judge,  presiding. 

Mr.  G.  B.  Burnett,  for  the  appellant. 

Messrs.  Beason  &  Blinn,  and  Mr.  E.  Lynch,  for  the  ap- 
pellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

Appellee  sued  the  railroad  company,  in  an  action  on  the 
ease,  for  injury  sustained  by  the  negligence  of  the  company, 
in  transporting  a  lot  of  hogs  over  their  road.  The  hogs  were 
put  aboard  of  the  cars  at  Mt.  Pulaski,  in  Logan  county,  in 
this  State,  to  be  carried  to  Pittsburgh,  in  Pennsylvania.  It 
appears  that  the  weather  was  very  warm,  and  a  number  of 
the  hogs  died,  from  overheating,  in  the  cars.  And  the  com- 
plaint is,  that  the  agents  did  not  nor  would  they  throw  water 
on  them  at  their  water  tanks,  at  proper  times,  so  as  to  pre- 
serve the  hogs  from  dying  from  heat.  On  the  other  side,  it 
is  claimed  that  water  was  scarce,  and  that  appellee's  agent 
went  on  the  same  train  to  take  care  of  the  hogs,  and  neglected 
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his  duty  in  not  caring  for  the  hogs,  and  that  the  negligence 
of  the  agent  was  as  great  or  greater  than  that  of  the  com- 
pany. 

It  is  urged  that  there  was  a  variance  between  the  aver- 
ments of  the  declaration  and  the  evidence  introduced  on  the 
trial.  It  is  averred  that  the  train  was  stopped  and  permitted 
to  stand  for  a  long  space  of  time  in  a  piece  of  timber,  where 
the  air  could  not  circulate.  The  evidence  shows,  that  the 
train  was  stopped  in  a  piece  of  timber,  as  averred,  but  it  fur- 
ther shows  that  it  was  in  a  cut  on  the  road  as  well  as  in  *the 
timber.  This,  we  think,  is  no  variance.  It  is  not  alleged 
that  being  in  the  timber  was  the  sole  cause  of  the  death  of 
the  hogs.  That  was  alleged  to  have  been  the  hot  weather, 
the  refusal  or  neglect  of  the  company  to  water  the  hogs,  and 
the  stopping  at  that  place  where  the  air  could  not  circulate. 
The  plaintiff  is  not  bound  to  state  all  the  minutse  or  circum- 
stances of  his  case,  in  detail.  Had  the  place  been  on  a  grade 
of  the  road,  it  was  not  necessary  to  aver  that  fact;  or  if  the 
place  was  exposed  to  the  sun,  and  increased  heat  from  that 
fact,  we  do  not  see  that  it  would  have  been  necessary  to  aver 
the  fact  before  proof  thereof  could  be  made. 

The  averment  is,  that  the  train  was  allowed  to  stand  for 
the  space  of  two  hours  in  a  piece  of  timber,  where  the  air 
could  not  properly  circulate.  The  averment  does  not  state 
that  the  timber  was  the  sole  or  only  cause  of  the  non-circula- 
tion of  the  air.  It  is  an  averment  as  to  a  place,  and  as  a  fact 
that  the  air  could  not  circulate  at  that  place.  It  may  be  in- 
ferred that  it  was  because  there  was  timber  there,  but  it  is 
not  a  direct  averment  of  the  fact,  and  is  but  argumentatively 
stated.  We  have  no  doubt  that  it  was  proper  to  admit  evi- 
dence that  the  cars  stood  in  the  cut  at  that  place,  and  that  it 
contributed  to  heating  or  suffocating  the  hogs,  and,  together 
with  the  neglect  to  remove  them  or  to  water  them,  as  averred 
and  proved,  they  died.  There  was  no  variance  between  the 
averment  and  the  testimonv. 
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The  evidence  shows,  up  to  the  time  the  train  was  stopped 
in  the  cut,  the  hogs  were  in  good  condition,  and  it  was  there 
they  commenced  dying,  and  not  having  been  watered  at  that 
station  or  the  next,  seems  to  have  contributed  to  the  loss. 
The  agent  of  plaintiff  requested  that  the  train  be  moved  from 
the  cut,  and  the  hogs  watered,  but  they  were  not  removed, 
and  were  permitted  to  remain  for  an  hour  or  more  in  that 
situation  after  the  request  was  made,  and  they  were  not  wa- 
tered there,  as  we  infer,  because  the  pump  was  out  of  repair. 
To  permit  it  to  be  out  of  repair,  was  prima  facie  evidence  of 
negligence  of  the  company,  and  they  did  not  explain  why  it 
was,  or  show  any  excuse  for  its  condition.  If  not  negli- 
gence, they  could  have  shown  it.  Nor  were  the  hogs  watered 
at  the  next  station,  as  the  conductor  promised  they  should 
be,  nor  do  they,  as  we  think,  show  a  sufficient  reason  for  not 
doing  so  when  they  arrived  there.  The  engine  was  supplied 
with  water  at  this  latter  station,  and  all  of  appellee's  witnesses 
say  there  appeared  to  be  an  abundance  of  water  for  the  pur- 
pose, and  the  agent  managed  to  get  water  upon  a  portion  of 
the  hogs,  equal  to,  perhaps,  one  car  load.  The  entire  evi- 
dence considered,  we  are  well  satisfied  that  it  justified  the 
jury  in  finding  the  employees  of  the  road  were  guilty  of  such 
negligence  as  to  render  the  company  liable. 

It  is  insisted,  the  agent  should  have  required  the  hogs  to 
have  been  watered  before  reaching  that  point.  We  fail  to 
find  any  evidence  that  they  required  it,  as  the  witnesses  who 
speak  on  the  subject  say,  the  hogs,  up  to  that  time,  were  in 
good  condition.  And  no  reason  is  shown  why  the  train  was 
not  taken  out  of  the  cut,  a  place  which,  the  evidence  tends  to 
show,  was  not  its  usual  place  of  stopping,  even  if  they  could 
not  be  watered  at  that  point.  This  seems  to  have  been  the 
place  where  the  trouble  first  commenced.  Had  the  conductor 
previously  informed  the  agent  of  plaintiff  that  water  could 
not  be  had  at  that  station,  then  the  company  might,  with 
some  plausibility,  say,  the  agent  was  guilty  of  negligence,  had 
he  refused  to  have  them  watered  before  reaching  that  station. 
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The  agent  could  not  be  presumed  to  know  that  water  would 
be  wanting  on  the  road,  but  the  employees  of  the  company 
must  have  known  the  fact,  and,  knowing  it,  they  were  guilty 
of  gross  negligence  in  not  having  water,  or  in  not,  at  least, 
communicating  the  fact.  The  conductor  had  large  experience 
in  shipping  stock,  and  it  is  a  reasonable  presumption  that  he 
knew  the  wants  of  such  animals  in  being  thus  transported. 
He  had  no  right  to  withhold  the  information.  The  employees 
of  the  road  must  use  some  diligence  to  aid  the  shippers  of 
stock.  They  can  not  withhold  such  information,  and  permit 
shippers  to  hazard  their  property  for  want  of  information  so 
easily  communicated. 

There  is  no  pretense  that  any  agent  of  the  company  noti- 
fied appellee's  agent  that  water  was  scarce  on  the  road,  so 
that  he  could  have  sought  some  other  route  -to  that  market 
or  sought  some  other  market,  or  even  that  he  might  have 
acted  differently  in  caring  for  the  hogs.  Good  faith  to  him 
required  that  such  information  should  have  been  given  be- 
fore he  shipped.  They  had  no  right  to  entrap  him  into  the 
loss,  by  failing  to  give  him  notice,  that  he  might  have  averted 
the  injury. 

It  is  urged,  that  the  hogs  were  driven  and  heated  before 
they  were  placed  on  the  cars,  and  were  not  watered  in  the 
pens  before  shipping.  There  is  no  evidence  that  there  was 
means  of  doing  so  at  the  pens,  nor  does  it  appear  that  they 
suffered  for  water  before  they  reached  the  place  they  were 
permitted  to  remain  in  the  cut. 

It  is  urged,  that  the  hogs  may  have  died  of  cholera.  There 
was  some  evidence  tending  to  prove  that  they  may  have  died 
from  that  disease,  but  on  that  point  the  evidence  was  conflict- 
ing, and  it  was  for  the  jury  to  find  the  fact,  and  we  think 
their  finding  on  that  question  is  sustained  by  the  evidence. 

It  is  also  urged,  that  the  jury  should  not  have  allowed  for 
all  the  hogs  that  died  in  the  shipment.  This  was  also  a  ques- 
tion for  the  jury.  It  may  be,  the  probabilities  are  that  a 
portion  of  them  would   have  died  under  the  most  favorable 
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circumstances,  but  it  is  not  clearly  established  that  such 
would  have  been  the  case,  and  we  see  no  reason  for  disturb- 
ing the  verdict  on  that  ground. 

In  the  case  of  The  Illinois  Central  Railroad  Co.  v.  Adams, 
42  111.  474,  it  was  held,  that  it  was  gross  negligence  in  the 
company  not  to  apply  water  to  hogs  when  heated,  and  in 
danger  of  dying  from  the  want  of  such  an  application.  This 
case,  in  that  respect,  is  similar  to  the  one  cited,  which  is 
conclusive  of  that  question. 

Perceiving  no  error  in  this  record,  the  judgment  of  the 

court  below  is  affirmed.  . 

Judgment  affirmed. 


The  Fiest  National  Bank  of  Quincy,  Illinois, 

v. 
Henry  F.  J.  Ricker. 

1.  Forged  check  —  rights  and  liability  of  hank  in  paying  the  same. 
The  drawee  of  a  bank  check  is  presumed  to  know  the  signature  of  the 
drawer,  and  if  the  drawee  pays  a  forged  check  to  the  holder,  he  will  not 
be  entitled  to  recover  back  the  money  so  paid,  where  there  has  been  no 
fraud  practiced  upon  him. 

2.  This  doctrine  proceeds  on  the  ground  that  the  loss  has  arisen 
through  some  neglect  or  default,  and  the  presumption  being  that  the 
drawee  knows  the  handwriting  of  the  drawer,  if  he  pays  a  forged  check, 
it  is  presumed  to  be  through  some  carelessness  on  his  part,  and  the  law 
imposes  the  loss  on  him. 

3.  The  drawee,  or  payor,  of  a  forged  bank  check  can  recover  back  the 
amount  paid  by  him  on  it,  where  the  holder,  or  payee,  is  himself  at  fault, 
or  has  been  guilty  of  fraudulent  practices  which  may  have  thrown  the 
drawee  off  his  guard. 

4.  Where  the  holder  of  a  forged  check,  which  he  had  received  and 
paid  for  without  knowing  that  it  was  a  forgery,  after  acquiring  knowledge 
of  facts  calculated  to  arouse  suspicion  that  it  was  such,  presented  it  at 
the  bank  on  which  it  was  drawn,  and  demanded  payment,  without  dis- 
closing such  facts,  and  was  told  by  the  teller  of  the  bank  that  he  did  not 
certainly  know  the  signature  to  the  check,  and  would  only  pay  it  on  con- 
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dition  that  the  holder  would  indorse  it,  and  thereupon  the  holder  did 
indorse  it,  and  receive  the  money  thereon,  and  the  bank,  within  a  few 
hours,  discovered  the  forgery,  and  demanded  that  the  money  be  refunded, 
it  was  held,  that  the  drawee  could  recover  the  money  thus  paid. 

5.  Estoppel— party  insisting  on,  must  have  acted  in  good  faith.  An 
estoppel  arising  out  of  a  presumption,  in  pursuance  of  legal  obligation,  as 
understood  in  commercial  law,  concerns  conscience  and  equity,  and  the 
party  who  would  avail  of  it  must  himself  have  acted  in  good  faith  toward 
the  party  on  whose  conduct  he  relies,  or  it  will  constitute  no  bar  to  the 
assertion  of  the  truth. 

6.  Where  the  holder  of  a  forged  check  presented  it  to  the  drawee,  and 
received  payment  on  it,  and  withheld  knowledge  which  he  then  possessed 
of  facts  which  rendered  it  morally  certain  that  the  check  was  a  forgery, 
he  is  not  in  a  position  to  set  up,  in  a  suit  brought  to  recover  back  the 
money,  that  the  drawee  was  obliged  to  know  the  signature  of  his  own 
depositors,  and  that  he  is  estopped  to  say  that  he  was  mistaken. 

Appeal  from  the  Circuit  Court  of  Adams  county;  the  Hon. 
Joseph  Sibley,  Judge,  presiding. 

Messrs.  Skinner  &  Marsh,  for  the  appellant. 

Messrs.  Wheat  &  Marcy,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

The  cases  are  numerous  that  decide  the  drawee  must  be 
presumed  to  know  his  correspondent's  signature.  In  case  he 
makes  payment  to  an  innocent  holder  for  value,  he  is  con- 
cluded by  the  act,  notwithstanding  the  bill  may  turn  out  to 
be  a  forgery.  If  he  accepts  a  bill,  he  must  pay  it,  and  if  he 
has  paid  it  in  the  usual  course  of  business,  he  can  not  recover 
the  money  back  from  the  payee,  or  holder.  Price  v.  Neale, 
3  Burr.  1354;  Wilson  v.  Alexander,  3  Scam.  392;  Hoffman  v. 
Bank  of  Milwaukee,  12  Wall.  181 ;  Bank  of  U.  8.  v.  Bank  of 
Georgia,  10  Wheaton,  348. 

The  same  principle,  for  still  more  politic  reasons,  has  been 
held  to  apply  to  bankers  in  the  payment  of  bank  notes  and 
checks.  Bankers  are  supposed  to  have  a  better  opportunity 
to  know  the  signatures  of  their  depositors  to  checks  than  a 
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drawee  that  of  a  single  correspondent,  whose  bills  are  drawn 
with  less  frequency,  and  are,  perhaps,  held  to  a  higher  degree 
of  diligence  in  that  regard. 

The  principles  applicable  to  checks  and  to  bills  are  re- 
garded as  sufficiently  analogous  to  make  a  decision  rendered 
upon  one  instrument  a  precedent  for  a  case  arising  on  the 
other.  Hence,  we  find  the  case  of  Price  v.  Neale  is  referred 
to  in  nearly  or  quite  all  the  decisions  on  this  question. 

That  was  an  action  to  recover  back  money  paid  on  two 
forged  bills.  It  was  declared  the  plaintiff  could  not  recover, 
for  the  reason  the  defendant  had  received  the  money  on  the 
bills  indorsed  to  him  for  a  valuable  consideration  without 
any  suspicion  of  forgery,  and  that  it  was  incumbent  on  the 
plaintiff  to  be  satisfied  the  bill  drawn  on  him  was  in  the 
drawer's  hand,  before  he  accepted  or  paid  it,  but  it  was  not 
incumbent  on  the  defendant  to  inquire  into  it. 

The  doctrine  of  this  case,  so  far  as  it  holds  the  drawee  is 
bound  to  know  the  handwriting  of  his  correspondent,  when 
applied  to  the  case  of  a  bill  accepted  or  paid  by  him,  where 
the  drawer's  name  has  been  forged,  has  seldom,  if  ever,  been 
departed  from.  It  is  said  to  have  its  foundation  in  a  sound 
public  policy,  and  considerations  of  convenience  in  commer- 
cial transactions  make  it  imperative  it  shall  be  enforced. 

The  general  rule,  no  doubt,  has  its  exceptional  cases,  and 
the  doctrine  as  stated  by  Lord  Mansfield,  in  Price  v.  Neale, 
has  certainly  been  very  much  limited  by  more  modern  de- 
cisions. The  difficulty  does  not  lie  in  the  general  rule  itself, 
for  it  is  undoubtedly  supported  by  reason  and  the  weight  of 
authority,  but  in  its  application  to  particular  cases. 

It  will,  perhaps,  afford  a  clearer  understanding  of  the 
points  in  controversy  if  we  give  a  brief  history  of  the  case 
at  bar,  as  made  by  the  evidence. 

On  the  morning  of  the  24th  of  June,  1873,  Hundrack  & 
Co.  deposited  with  the  appellant  bank  three  checks,  purport- 
ing to  be  drawn  in  their  favor  by  business  firms  of  the  city. 
Among  them  was  the  check  in  controversy?  purporting  to  be 
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signed  by  Manning  Bros.,  and  drawn  upon  appellee.  The 
party  making  the  deposit  immediately  drew  out  nearly  the 
entire  deposit.  This  transaction  occurred  after  the  hour  of 
10  o'clock,  at  which  hour  the  exchanges  of  checks  between 
the  several  banks  are  usually  made. 

On  the  same  day,  and  about  the  same  hour,  Hundrack 
deposited  a  number  of  checks  in  the  Union  Bank,  and  in 
like  manner  drew  out  the  largest  portion.  Among  the  checks 
deposited  with  the  Union  Bank  was  one  of  Bagby  &  Wood. 
About  11  o'clock  of  that  day,  it  was  presented  at  the  appel- 
lant bank  to  ascertain  if  it  was  all  right,  when  the  clerk  was 
told  there  were  no  funds  there,  but  probably  would  be  by  3 
o'clock.  In  the  afternoon,  the  attention  of  Wood  was  called 
to  this  check,  and  it  was,  upon  inquiry,  found  to  be  a  forgery. 

In  the  usual  course  of  business,  checks  of  other  banks 
received  after  10  o'clock  would  be  retained  until  that  hour 
the  next  day,  when  the  checks  would  be  exchanged  and  the 
balances  paid.  When  it  was  discovered  the  checks  of  Bagby 
&  Wood  were  forgeries,  there  was  some  uneasiness  manifested 
among  the  officers  of  the  appellant  bank  and  those  of  the 
Union  Bank  in  regard  to  these  and  other  checks  that  had 
been  deposited  by  Hundrack.  The  Union  Bank  had  also 
taken  from  Hundrack  &  Co.  a  check  of  Manning  Bros,  on 
appellee's  bank.  Both  parties  were  anxious  to  know  whether 
the  checks  they  had  taken  were  genuine.  On  sending  them 
to  appellee's  bank  shortly  before  3  o'clock,  they  were  promptly 
paid. 

There  is  a  direct  contradiction  in  the  evidence  as  to  what 
passed  between  the  witness  Mills  and  the  teller  of  appellee's 
bank,  when  the  former  presented  Manning  Bros.'  check,  the 
one  in  controversy,  for  payment.  It  is  certain,  Mills  did  not 
communicate  the  suspicions  that  had  been  aroused  on  learn- 
ing the  Bagby  &  Wood  checks  were  forgeries;  that  the  checks 
of  Schermerhorn  Bros.  &  Co.  drawn  on  the  Union  Bank  were 
probably  forgeries,  and  that  T.  S.  Hundrack,  who  had  made 
the  several  deposits  in  the  name  of  Hundrack  &  Co.,  and 
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who  alone  constituted  that  fictitious  firm,  had  fled  the  city. 
All  these  facts  were  within  the  knowledge  of  some  of  the 
principal  bank  officers  before  Mills  was  sent  to  appellee's 
bank  with  the  check. 

The  signature  to  the  check  purported  to  be  in  the  hand- 
writing of  August  Manning.  The  brother,  who  usually  signed 
the  checks,  is  Antoine.  The  proof  shows  August  signed  but 
few  checks,  and  hence  the  bank's  officers  were  not,"  in  fact, 
very  familiar  with  his  signature.  It  was  an  adroit  contrivance 
on  the  part  of  the  forger  to  avoid  detection,  for  it  is  proven 
August  was  temporarily  absent  from  the  city  on  that  day. 

The  teller  of  appellee's  bank  testifies  he  first  saw  the  check 
in  the  morning;  that  it  was  presented  by  a  man  who  repre- 
sented himself  to  be  Hundrack,  but  he  did  not  know  him. 
He  declined  to  pay  it  then,  because  he  had  doubts  about  the 
signature.  When  Mills  presented  it  in  the  afternoon  to  get 
it  certified,  he  says  he  told  him  he  was  not  acquainted  with 
the  signature,  but  supposed  it  was  the  signature  of  one  of  the 
Manning  Bros.,  with  which  he  was  not  acquainted,  but  if  he 
would  indorse  the  check,  he  would  pay  him  the  money.  Mills 
then  indorsed  it  for  appellant,  and  the  teller  paid  him  the 
money.  He  returned  and  told  the  cashier  of  the  appellant 
bank  what  he  had  done — that  he  had  indorsed  the  check  and 
got  the  money.     The  reply  was,  "  It  is  all  right." 

Mills  denies,  however,  much  of  this  conversation  with  the 
teller,  but  admits  he  indorsed  it  because*  it  was  the  custom 
among  banks  to  stamp  or  indorse  checks  payable  to  order. 
He  further  admits,  the  teller  said  to  him,  ';You  indorse  it, 
and  I  will  pay  you  the  money,"  to  which  he  replied  :  "  I 
said  to  him,  I  did  not  know  whether  I  was  authorized  to  in- 
dorse it,  but  I  would  do  so  ;  and  I  indorsed  it,  and  he  paid 
me  the  money ." 

Appellee  soon  discovered  the  checks  were  forgeries,  and 
the  same  afternoon,  within  a  few  hours,  offered  to  return  the 
one  in  controversy  to  appellant,  and  demanded  the  money 
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paid  on  it,  which  was  refused.  It  clearly  appears  the  forger 
had  fled  before  the  checks  were  presented  for  payment. 

The  principle  that  lies  at  the  foundation  of  all  the  cases  on 
this  subject,  and  which  is  said  to  preclude  a  recovery,  is, 
that  the  drawee  is  presumed  to  know  the  signature  of  the 
drawer.  Having  accepted  or  paid  the  bill,  he  is  estopped, 
on  considerations  of  public  policy,  from  denying  that  which 
it  was  his  duty  to  know.  The  law  will  not  permit  him  to 
allege  he  was  mistaken,  when  no  fraud  has  been  practiced 
upon  him.  The  doctrine  proceeds  on  the  ground  the  loss 
has  arisen  through  some  neglect  or  default,  and  the  presump- 
tion being  the  drawee  knows  his  correspondent's  handwriting, 
if  he  pays  or  accepts  a  forged  bill,  it  will  be  presumed  it  was 
through  some  carelessness  on  his  part,  and  the  law  will  im- 
pose the  loss  on  him. 

The  rule,  however,  presupposes  the  good  faith  of  the  trans- 
action, that  the  holder  was  a  purchaser  bona  fide  for  a  valu- 
able consideration,  for  the  law  certainly  is,  the  drawee  or 
payor  can  recover  where  the  payee  or  holder  is  himself  at 
fault,  or  has  been  guilty  of  fraudulent  practices  which  may 
have  thrown  him  off  his  guard.  The  reason  assigned  for 
the  decision  in  Price  v.  Neale,  is,  that  the  defendant  had 
received  the  bills  for  "a  fair  and  valuable  consideration,  which 
he  had  bona  fide  paid,  without  the  least  privacy  or  suspicion. 
Here  was  no  fraud,  no  wrong."  Great  stress  is  laid  on  the 
fact  "the  plaintiff  lies  by  for  a  considerable  time  after  he  had 
paid  these  bills,  and  then  finds  out  that  they  were  forged,  and 
the  forger  comes  to  be  hanged." 

The  reasoning  of  this  case  seems  to  have  been  adopted  in 
nearly  all  the  cases  on  this  subject,  with  more  or  less  distinct- 
ness. Hence  we  discover,  in  very  many  of  the  cases  where 
it  has  been  held  the  drawee  can  not  recover  back  money  in- 
advertently paid  on  a  forged  bill  or  check,  that  one  element 
of  defens'e  was  in  not  giving  prompt  notice  to  the  payee  or 
holder,  the  instrument  was  a  forgery.  The  tendency  of  all 
modern  decisions  seems  to  be,  that,  where  there  has  been  an 
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unreasonable  delay  in  discovering  the  forgery,  and  giving 
notice,  it  will,  in  every  instance,  bar  a  recovery  by  the  payor. 

It  will  be  observed,  from  a  consideration  of  the  evidence 
in  the  case  at  bar,  there  is  almost  a  total  absence  of  those 
facts  upon  which  the  decisions  have  been  rested,  that  hold 
the  payor  can  not  recover  back  money  paid  by  mistake  on  a 
forged  bill.  There  was  no  unreasonable  delay  in  giving 
notice  the  check  was  a  forgery.  It  was  given  in  a  few  hours 
after  the  payment  was  made.  The  forger  had  fled  before  the 
check  was  presented,  and  hence  it  can  not  be  said  the  delay 
worked  any  injury  to  appellant,  or  prevented  the  bank 
from  securing  itself,  or  that  the  payment,  if  retracted,  made 
its  condition  any  worse  than  if  appellee  had  refused  payment 
in  the  first  instance.  But  more  important  than  all,  there  is 
wanting  in  this  case  that  element  of  good  faith  that  is  to  be 
found  in  nearly  all  the  adjudged  cases  where  a  recovery  has 
been  denied. 

It  is  doubtless  true,  the  appellant  bank  received  the  check 
in  the  usual  course  of  business,  of  Hundrack,  without 
any  suspicion  it  was  a  forgery.  But  when  it  was  presented 
for  payment,  the  bank  officers  had  every  reason  to  believe  it 
was  spurious,  and  that  the  forger  had  absconded.  They 
knew  Bagby  &  Wood's  checks  were  forgeries.  No  actual 
knowledge  had  then  been  obtained  the  Manning  Bros.'  checks 
were  forgeries,  but  they  had  such  information  as  gave  ground 
for  such  belief,  and  would  put  any  prudent  man  on  his  guard. 
Without  imparting  the  information  in  their  possession,  the 
check  was  presented  at  appellee's  bank,  not,  perhaps,  for  pay- 
ment, but  for  certification. 

There  is  testimony  to  the  effect,  and  the  jury  had  the  right 
to  give  credence  to  it,  that  the  teller  of  appellee's  bank  told 
appellant's  clerk  he  did  not  certainly  know  the  signature  to 
the  check,  but  would  only  pay  it  on  condition  it  was  indorsed 
by  appellant,  which  was  done.  It  is  hardly  probable  the  check 
would  have  been  paid  but  for  the  indorsement.  No  one  can 
believe  appellee  would  have  paid  the  check,  had  his  teller  been 
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put  in  possession  of  the  facts  then  known  to  the  officers  of  the 
appellant  bank  or  the  Union  Bank.  The  cashier  was  in  pos- 
session of  such  facts  as  made  it  morally  certain  at  least  that 
it  was  a  forgery,  before  he  sent  the  check  to  appellee's  bank  for 
certification.  This  information  was  withheld.  Was  this  good 
faith  ?  These  facts  rendered  it  "against  conscience,"  to  use  the 
terse  language  of  Lord  Mansfield,  in  Price  v.  Neale,  for 
appellant  to  retain  appellee's  money. 

It  is  sought  to  bar  a  recovery,  for  the  reason  it  is  said 
appellee  is  estopped  to  deny  he  knew  the  signature  of  his  own 
depositor. 

The  defense  is  not  rested  so  much  on  the  ground  of  &xr estop- 
pel in  pais  as  upon  an  estoppel  arising  out  of  a  presumption 
in  pursuance  of  legal  obligation,  as  understood  in  commercial 
law.  Such  an  estoppel  is  of  vastly  less  significance  than  one 
created  by  deliberate  acts  of  the  party  Avhich  it  would  be 
inequitable  for  him  to  retract.  The  doctrine  of  estoppel  in- 
sisted upon,  as  was  said  in  Hefner  v.  Vandolah,  57  111.  520, 
concerns  conscience  and  equity,  and  the  party  who  would  avail 
of  it,  must  himself  have  acted  in  good  faith  toward  the  party 
on  whose  conduct  he  relied,  or  it  will  constitute  no  bar  to  the 
assertion  of  the  truth.  We  conceive  this  to  be  pre-eminently 
a  case  where  this  most  equitable  principle  would  find  its  most 
appropriate  application.  Appellant  claims  it  relied  on  the 
obligation  of  appellee  to  know  the  signature  of  his  own  de- 
positor, and  insists  he  is  estopped,  by  reason  of  this  legal 
presumption  that  prevails  in  banking  and  commercial  trans- 
actions, to  say  he  was  mistaken.  But  did  the  officers  of  the 
appellant  bank  act  in  good  faith  toward  appellee  in  withhold- 
ing the  knowledge  of  those  facts  they  possessed  ?  This  guilty 
conduct  induced  the  very  action  the  bank  relies  upon  as  an 
estoppel,  and  it  seems  to  us  it  would  be  most  inequitable  it 
should  prevail  as  a  defense. 

It  is  contended  there  is  no  duty  resting  on  the  innocent 
holder  of  a  check,  on  presenting  it  for  payment,  to  commu- 
nicate to  the  bank  suspicions  he  may  have  as  to  its  spurious 
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character,  if  at  the  time  he  took  it  he  had  no  reason  to  sus- 
pect it  was  a  forgery.  The  cases  of  TJie  Bank  of  St.  Albans 
v.  The  Farmers'  Bank,  10  Ver.  141,  and  Ward  v.  Allen,  2  Met. 
53,  are  cited  in  support  of  this  proposition. 

We  have  looked  into  those  cases,  but  we  do  not  think  they 
sustain  the  doctrine  to  the  extent  asserted.  While  we  have 
the  highest  respect  for  the  courts  that  rendered  those  deci- 
sions, we  must  be  permitted  to  express  our  dissent  from  the 
principle  insisted  upon,  as  being  unsound  in  law  and  in  good 
conduct.  No  warrant  can  be  found  for  its  introduction  in 
the  exigencies  of  banking  or  commercial  transactions.  Such 
a  doctrine,  in  our  opinion,  would  tend  rather  to  debase  than 
maintain  commercial  integrity. 

Where  exceptional  circumstances  and  excusing  facts  are 
made  clearly  to  appear,  courts  have  permitted  a  recovery,  and 
in  some  instances  very  slight  palliating  circumstances  have 
been  declared  sufficient.  The  case  of  Wilkinson  v.  Johnson, 
3  B.  &  C.  428,  is  a  well  reasoned  case  on  this  point. 

The  case  of  Goddard  v.  The  Merchants'  Bank,  4  Comst. 
147,  is  a  still  stronger  case  illustrative  of  the  exceptions  to 
the  general  rule.  In  that  case,  the  plaintiffs  were  informed 
a  draft  had  been  drawn  by  their  correspondent,  a  bank  in 
Ohio,  on  the  American  Exchange  Bank,  at  New  York,  which 
had  been  protested,  and  was  then  in  the  hands  of  the  notary. 
The  plaintiff  called  to  see  the  notary  about  taking  up  the  draft, 
but,  owing  to  his  absence,  did  not  see  the  draft.  On  this  infor- 
mation the  plaintiff  acted,  and  supposing  his  correspondent  (the 
Canal  Bank)  had,  by  mistake,  drawn  on  the  Exchange  Bank, 
with  which  it  had  just  before  kept  an  account,  instead  of  draw- 
ing on  the  plaintiffs,  and  wishing  to  protect  the  credit  of  the 
drawers,  he  left  a  check  with  a  party  in  the  office,  to  be  de- 
livered to  the  notary,  to  take  up  the  draft,  and  gave  direc- 
tions to  have  it  sent  to  his  office  that  day.  The  notary  took 
the  check  and  paid  the  money  to  the  defendants,  but  failed 
to  send  the  draft  as  requested.  When  the  plaintiff  called  the 
next  day  on  the   notary,  for  the  draft,  on   its  production  he 
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immediately  pronounced  it  a  forgery,  and  thereupon  went  to 
the  defendant's  bank  and  demanded  the  money  back.  On 
this  state  of  facts,  the  plaintiffs  were  permitted' to  recover,  on 
the  ground  they  were  guilty  of  no  negligence,  as  the  notary, 
when  he  received  the  check,  and  handed  it  over  to  the  defend- 
ants, both  he  and  thev  tacitlv  affirmed  the  draft  was  genuine. 

In  McKleroy  v.  Southern  Bank  of  Kentucky,  14  Lou.  Ann. 
R.  458,  while  admitting  the  full  force  of  the  general  rule,  it 
was,  nevertheless,  ruled,  where  a  party  becomes  the  holder 
of  a  forged  draft  before  it  had  been  accepted,  and  the  loss 
had  already  attached  before  payment  by  the  acceptors,  who, 
immediately  on  ascertaining  the  spurious  character  of  the 
paper,  gave  notice  to  the  holders,  such  a  case  was  an  excep- 
tion to  the  general  rule,  and  the  acceptors  were  not  estopped 
from  proving  the  forgery  and  recovering  the  money  back. 

The  principle  upon  which  the  case  is  decided  is,  the  holder 
had  suffered  no  loss,  it  having  already  occurred,  and  he  ought 
not  to  be  permitted  to  profit  by  the  mere  accident  of  payment. 

In  the  case  at  bar,  the  accident  of  payment  was  produced,  if 
the  testimony  of  the  teller  of  appellee's  bank  is  to  be  believed, 
by  the  act  of  appellant's  clerk  indorsing  the  check.  Payment 
had  been  refused  in  the  morning,  on  the  ground  the  teller  had 
doubts  as  to  the  signature.  While  it  is  not  claimed  a  recovery 
can  be  had  under  the  present  declaration  on  the  indorsement,  it 
is  a  fact  that  tends  to  show  appellee  was  guilty  of  no  negli- 
gence in  paying  the  check.  The  fact  of  the  indorsement 
induced  appellee  to  waive  his  doubts  as  to  the  genuineness 
of  the  signature  of  his  depositor,  which  he  would  not  other- 
wise have  done.  These  facts  bring  the  case  at  bar  clearly 
within  tlfe  principle  of  the  decision  in  Goddard  v.  The  Mer- 
chants' Bank,  supra. 

The  instructions  given  were  substantially  correct,  and  were 
such  as  the  nature  of  the  case  required.  Upon  the  whole  rec- 
ord, we  are  satisfied  the  verdict  was  warranted  by  the  law 
and  the  evidence.  The  judgment  must  therefore  be  affirmed. 
>s>  Judgment  affirmed. 
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Mr.  Justice  Walker  :  I  am  unable  to  find  that  the  First 
National  Bank  had  such  information  as  indicated  bad  faith 
in  receiving  the  money  on  the  check.  They  did  not  know  it 
was  a  forgery,  and  had  a  right  to  suppose  that  Kicker  would 
know  whether  it  was  genuine,  and  so  sent  to  learn  that  fact, 
and,  I  think,  were  not  required  to  disclose  what  they  had 
heard  in  reference  to  the  Bagby  &  Wood  check. 


Ell  Nathan  Hopkins  et  al. 

V. 

John  S.  Snedaker. 

1.  Rescission  of  contract — when,  complete  rescission  rendered  impos- 
sible by  act  of  defrauding  party,  a  partial  rescission  may  be  decreed.  Where 
a  party,  by  false  and  fraudulent  representations  as  to  the  character  and 
quality  of  his  land,  induces  another  to  exchange  other  lands  for  it,  and 
then  conveys  a  portion  of  the  land  thus  obtained  to  an  innocent  pur- 
chaser, so  that  it  is  out  of  his  power  to  re-convey  it,  and  thus  wholly 
rescind  the  contract,  it  is  competent  for  a  court  of  equity  to  decree  a  par- 
tial rescission,  and  to  require  the  party  in  fault  to  pay  to  the  other,  in 
money,  the  price  at  which  the  land  taken  by  him  was  estimated  in  the 
exchange,  and  take  a  re-conveyance  of  the  same,  and  to  make  the  amount 
of  money  so  decreed  to  be  paid  a  lien  upon  that  portion  of  the  land  con- 
veyed to  the  defrauding  party  which  he  still  holds. 

2.  Same — of  the  diligence  required,  when  ashed  for  on  the  ground  of 
fraud.  Where  a  contract  was  made  in  this  State  for  the  exchange  of 
lands  in  this  State  for  land  in  Missouri,  in  December,  1868,  and,  in  the 
following  spring,  the  owner  of  the  Illinois  land  learned  that  lands  in 
that  part  of  Missouri  where  the  land  taken  by  him  in  exchange  was 
situated  were  not  of  much  value,  but  learned  nothing  about  his  land  in 
particular  until  in  February,  1870,  when  he  went  to  see  it,  and,  on  the 
28th  of  February,  1870,  filed  a  bill  to  rescind  the  contract,  on  the  ground 
of  false  and  fraudulent  representations  as  to  the  quality  and  character 
of  the  Missouri  land:  Held,  that  there  was  reasonable  diligence  used 
for  the  discovery  of  the  fraud,  and  that  suit  was  brought  within  a  reason- 
able time  after  its  discovery. 

3.  Chancery  practice — what  relief  may  be  granted  under  a  general 
prayer.     Where  a  bill  contains  a  prayer  for  general  relief,  and  also  a 
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prayer  for  specific  relief,  the  complainant  may  have  other  specific  relief, 
provided  it  be  consistent  with  the  case  made  by  the  bill  and  with  the 
proof,  although  it  differs  from  that  specifically  prayed  for. 

4.  Fraudulent  representations — effect  of,  on  principal,  when  made 
by  his  agent  in  the  transaction.  Where  the  complainant  was,  by  the  false 
and  fraudulent  representations  of  one  of  the  defendants,  induced  to  make 
an  exchange  of  lands,  and,  in  doing  so,  conveyed  his  lands  to  the  other 
defendants,  and  received  a  deed  from  them  for  the  land  he  was  to  get  in  the 
trade,  it  was  held,  that  the  other  defendants  having  received  the  deed  and 
reaped  the  benefits  of  the  fraudulent  representation  made  by  their  agent, 
they  are  liable,  and,  they  having  put  it  out  of  their  power  to  re-convey, 
must  respond  in  damages. 

Appeal,  from  the  Circuit  Court  of  Ford  county;  the  Hon. 
A.  J.  Gallagher,  Judge,  presiding. 

Messrs.  Swan  &  Gray,  for  the  appellants. 

Messrs.  Wood  &  Loomis,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  brought  for  the  rescission  of  an 
executed  contract  for  the  exchange  of  lands,  whereby  the 
appellee  traded  to  the  appellants  90  acres  of  land  in  Ford 
county,  in  this  State,  for  a  certain  80  acres  of  land  in  Mis- 
souri. The  ground  of  the  bill  was,  false  and  fraudulent  rep- 
resentations as  to  the  character  and  quality  of  the  Missouri 
land. 

The  decree  in  the  court  below  found  that,  on  the  25th  day 
of  December,  1868,  the  complainant,  being  the  owner  of  the 
Ford  county  land,  traded  the  same  to  the  defendants  for  the 
Missouri  land;  that  the  Ford  county  land  of  the  complain- 
ant was  put  into  the  trade  at  $5000,  and  the  Missouri  land 
of  the  defendants  at  $1465;  that  defendants  paid  complain- 
ant $2500,  and  assumed  a  $1000  mortgage  on  the  Ford 
county  land,  which  they  have  since  paid  ;  that  the  false  and 
fraudulent  representations  were  made  as  charged  ;  that  com- 
plainant, upon  the  hearing,  had  tendered  back  a  deed  of  the 
Missouri   land,  and  that  defendants,  before  the  filing  of  the 
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bill,  had  conveyed  40  acres  of  the  Ford  county  land  to  a 
third  party ;  declared  that  it  was  inexpedient  to  render  a 
decree  of  a  rescission  of  the  whole  contract,  and  decreed  to 
the  complainant  the  sum  of  $1875.20,  being  the  amount  for 
which  the  Missouri  land  was  traded  ($1465  with  interest), 
and  that  the  defendants  have  leave  to  withdraw  the  deed  ten- 
dered to  them  of  the  Missouri  land. 

Defendants  appealed  to  this  court. 

The  proofs  show  a  very  clear  case  of  deceit,  and  false  and 
fraudulent  representations  as  to  the  character  and  quality  of 
the  Missouri  land,  and  such  as  manifestly  entitles  the  appel- 
lee to  relief. 

It  is  objected  against  the  decree,  that  appellee  was  not  in  a 
situation  to  restore  to  appellants  what  he  had  received  from 
them  in  the  trade.  Appellee  was  in  such  situation,  but  not 
the  appellants,  they  having  sold  40  acres  of  the  land  they 
received.  It  was  sufficient  to  make  such  an  offer  to  restore  in 
the  bill.  Webster  v.  French,  11  111.  275;  Miller  v.  Whittaher, 
23id.453;  Ryan  v.  Brant,  4:2  id.  18.  This.appelleedid.  Heof- 
fered  in  the  bill  to  reconvey  the  Missouri  land ;  to  repay  the 
$2500,  with  interest,  and  also  the  $1000  mortgage  which  had 
been  assumed  and  paid,  if  the  court  would  decree  a  cancellation 
of  the  whole  contract,  or  to  restore  a  portion  of  what  he  had 
received,  on  cancellation  of  the  contract  as  to  that  portion  of 
the  land  not  sold  by  appellants. 

It  is  insisted  that  a  rescission  must  be  total,  and  not  par- 
tial. This  is  the  general  rule;  but  appellants,  by  conveying 
a  part  of  the  land,  had  rendered  a  complete  rescission  of  the 
contract  impossible.  The  testimony  agrees  that  the  Ford 
county  land  was  sold  for  $5000,  and  that  the  Missouri  land 
was  put  in  at  a  certain  price,  the  parties  only  differing  as  to 
the  precise  sum,  appellants  testifying  that  it  was  $1365,  and 
appellee  that  it  was  $1465.  The  evidence  shows  that  the 
Ford  county  land  was  well  worth  $5000,  and  that  the  Mis- 
souri land  might  be  called  worthless,  the  evidence  being  that 
it  was  not  worth  more  than  12 J  cents  an  acre;  and,  as  it  had 
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never  been  occupied  by  appellee,  and  he  tendered  back  a.  con- 
veyance of  it  at  the  hearing,  it  was  but  just  to  allow,  as  the 
decree  did,  what  the  Missouri  land  was  put  into  the  trade  at, 
with  interest  thereon. 

It  is  further  objected  that  appellee  did  not  seek  the  aid  of  the 
court  in  a  reasonable  time.  The  trade  was  made  in  Ford  county, 
in  this  State,  December  25,  1868.  It  appears  that  the  next 
spring  or  summer,  appellee  had  information,  by  letter,  that  lands 
in  that  section  of  country  where  this  Missouri  land  was  situated 
were  not  of  much  value,  but  learned  nothing  in  regard  to  this 
particular  tract  of  land,  and  that  in  January,  1870,  he  ap- 
plied for  counsel,  and  was  advised  that  he  must  go  and  see 
the  land  before  he  could  bring  suit;  that  he  knew  nothing 
certain  about  the  land  till  February,  1870,  when  he  went  and 
saw  the  land,  and  ascertained  its  quality,  and  commenced  this 
suit  February  28,  1870.  We  are  of  opinion  there  was  rea- 
sonable diligence  used  here  for  the  discovery  of  the  fraud, 
and  that  suit  was  brought  within  a  reasonable  time  after  its 
discovery. 

It  is  again  insisted  that,  when  the  last  money,  under  the 
contract,  was  paid  to  appellee,  in  July,  1869,  and  a  receipt 
given  by  him,  all  differences  between  the  parties  in  respect 
to  the  Missouri  land  were  fully  settled,  and  appellee  then 
having  knowledge  of  the  quality  of  the  land.  Appellee's 
testimony,  taken  alone,  would  support  such  a  claim;  but  the 
evidence  upon  the  point  was  conflicting,  and  we  are  unable 
to  say  that  the  court  was  not  warranted  in  finding,  from  the 
whole  evidence,  that  no  such  pretended  settlement  was  made, 
and  that  appellee  had  not  then  sufficient  knowledge  of  the 
quality  of  the  Missouri  land  to  lose  his  claim  to  equitable 
relief  on  account  of  any  act  of  his  on  that  occasion. 

A  point  is  made  that  the  decree  does  not  conform  to  the 
prayer  of  the  bill;  but  there  was  a  prayer  for  general  relief, 
and.  where  a  bill  contains  a  prayer  for  general  relief,  and 
also  a  prayer  for  specific  relief,  the  complainant  may  have 
other  specific  relief,  provided   it  be  consistent  with  the  case 
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made  by  the  bill  and  with  the  proofs.      Wilkin  v.  Wilkin,  1 
Johns.  "Ch.    Ill ;  Bailey  v.  Barton,  8  Wend.  339. 

The  decree  here,  we  hold  to  be  proper,  under  the  allega- 
tions of  the  bill  and  the  proofs,  and  we  think  the  appellee 
should  have  the  relief  he  is  entitled  to,  although  it  differs 
from  that  specifically  prayed  for. 

The  decree  made  the  money  adjudged  to  be  paid  a  lien 
upon  the  remainder  of  the  Ford  county  land  in  the  hands  of 
the  appellants,  and  directed  that,  in  case,  upon  the  sale  of 
the  premises,  they  should  not  sell  for  sufficient  to  satisfy  the 
decree,  an*  execution  should  issue  for  the  deficiency.  It  is 
insisted  that  the  court  erred  in  decreeing  execution  against 
Abraham  S.  and  Phoebe  A.  Hopkins,  because  they  were  not 
parties  to  the  supposed  fraud. 

It  is  true  that,  chiefly,  the  trade  was  effected  through,  and 
the  representations  mad«  by,  Ell  Nathan  Hopkins,  one  of  the 
appellants  and  the  son  of  Abraham  S.  and  Phoebe  A.;  but 
the  deed  of  the  Missouri  land  was  made  by  the  two  latter, 
the  title  being  in  them,  or  in  Abraham  S.,  and  the  deed  of 
the  Ford  county  lands  was  made  to  them  jointly.  They 
reaped  the  fruits  of  the  fraudulent  representations  made  by 
their  agent,  and,  to  the  extent  that  they  derived  a  benefit 
therefrom,  we  see  no  objection  to  their  being  required  to 
respond. 

The  decree  must  be  affirmed. 

Decree  affirmed. 


James  Walden 

v. 

J.  W.  Lewis  et  al. 

1.  Error  will  not  always  reverse — excluding  evidence.  Even  if  the 
court  commits  an  error  in  refusing  to  permit  a  question  to  be  answered 
by  a  witness,  yet,  if  it  appears  that  the  witness  gave  all  the  evidence  that 
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was  sought  to  be  elicited  by  the  question,  which  in  any  view  of  the  case 
was  material,  the  judgment  will  not  be  reversed. 

2.  Costs — defective  abstract.  Where  the  appellant  omits  material  parts 
of  the  evidence  from  his  abstract,  and  thus  imposes  the  necessity  upon 
the  appellee  of  filing  an  additional  abstract,  and  the  judgment  is  affirmed, 
the  appellant  must  pay  for  the  additional  abstract,  and'  it  will  be  taxed  as 
costs  against  him.  » 

Appeal  from  the  Circuit  Court  of  McLean  county ;  the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

Messrs.  Gapen  &  Ewing,  for  the  appellant. 
Messrs.  Corlock,  Karr  &  Karr,  for  the  appellees. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

This  action  was  commenced  before  a  justice  of  the  peace 
of  McLean  county,  to  recover  the  price  of  a  corn  planter, 
alleged  to  have  been  sold  and  delivered  by  the  plaintiffs  to 
the  defendant,  and  thence  taken  by  appeal  to  the  circuit  court 
of  that  county.  When  the  suit  was  commenced,  Wesley  Wal- 
den and  John  Merri field  were  made  defendants,  with  the  ap- 
pellant, but  before  the  trial  in  the  circuit  court,  appellees 
dismissed  the  suit  as  to  them.  Appellant  then  filed  a  plea  in 
abatement,  on  account  of  the  non-joinder  of  these  parties, 
upon  which  issue  was  joined  and  trial  had,  resulting  in  a  judg- 
ment in  favor  of  appellees. 

During  the  progress  of  the  trial,  appellant  was  sworn  and 
testified  as  a  witness  ;  and,  after  testifying  that  he  did  not  buy 
the  corn  planter  for  himself,  his  counsel  propounded  several 
questions  to  him,  all  seeking  to  obtain  an  answer  showing 
that  he  purchased  it  for  himself  and  Wesley  Walden  and  John 
Merrifield,  jointly.  To  several  of  these  questions  objections 
were  urged,  and  sustained  by  the  court,  but,  finally,  this 
question  was  asked  and  objected  to,  and  the  objection  subse- 
quently withdrawn  and  the  answer  given  without  objection — 
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"  Question — State  whether  or  not,  in  an)'  of  the  conversations 
you  had  with  plaintiff's  agent,  anything  was  said  about  Wes- 
ley Walden  and  John  Merrifield  being  jointly  interested  with 
you  in  the  purchase  of  the  corn  planter  in  controversy? 

"Answer — In  all  the  conversations  but  the  first,  I  told  Mr. 
Isgrigg  that  Wesley  and  John  Merrifield  were  to  buy  with 
me.  I  told  Isgrigg  that  I  would  not  buy  a  corn  planter  if 
Wesley  and  Merrifield  did  not  take  an  interest  in  the  planter. 
Isgrigg  knew  all  about  it,  as  much  about  it  as  I  did." 

Appellant  insists  that  the  court  erred  in  sustaining  the  ob- 
jections to  the  questions  asked  by  his  counsel,  and  in  refusing 
to  permit  him  to  answer  them. 

Even  if  there  was  error  in  this,  we  are  unable  see  how  ap- 
pellant was  prejudiced  by  it.  He  had  previously  sworn  that 
he  did  not  buy  the  corn  planter  for  himself  alone  ;  and,  in  the 
answer  which  he  was  subsequently  permitted  to  give,  he  swears 
to  all  that  was  said  upon  the  subject  at  the  time  the  purchase 
was  made  from  the  agent  of  appellees.  He  therefore,  in  fact, 
gave  evidence  of  all  that,  in  any  view  of  the  case,  was  mate- 
rial, notwithstanding  the  questions  ruled  out.  Not  having 
been  injured  by  the  error,  if  such  it  was,  he  has  no  cause  to 
now  complain  of  it. 

The  evidence  clearly  and  decidedly  preponderates  in  favor 
of  the  appellees,  and  the  verdict  of  the  jury  was  right. 

Appellant  omitted  material  parts  of  the  evidence  from  his 
abstract,  and  thus  imposed  the  necessity  upon  appellees  of 
filing  an  additional  abstract.     For  this  he  must  pay. 

The  judgment  of  the  court  below  will  be  affirmed,  and  the 
appellees  will  recover  from  the  appellant,  as  well  as  their 
other  costs,  costs  to  be  taxed  for  the  additional  abstracts  filed 
by  appellees. 

Judgment  affirmed. 
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William  G.  Swannell  et  dl. 

V. 

William  Watson. 

Fraud  and  circumvention — not  available  as  a  defense  against  suit  by 
the  assignee  of  a  note,  when  defendant  has  been  negligent.  Where  the  fraud 
and  circumvention  in  procuring  the  execution  of  a  note,  relied  on  as  a 
defense,  in  a  suit  by  an  innocent  assignee,  was,  that  the  maker  was  unable 
to  read,  and  that  the  payee,  who  was  a  stranger,  read  it  to  him  as  another 
kind  of  instrument,  and  that  he  relied  upon  such  reading,  and  on  the 
strength  of  it  signed  the  note,  and  it  appeared  that,  at  the  time,  there  were 
several  of  his  neighbors  and  acquaintances  present,  and  he  did  not  ask 
them  to  read  the  note  for  him,  it  was  held,  that  there  was  not  sufficient 
diligence  and  precaution  shown  to  prevent  a  recovery. 

Appeal  from  the  Circuit  Court  of  Vermilion  county;  the 
Hon.  James  Steele,  Judge,  presiding. 

Mr.  James  N.  Orr,  for  the  appellants. 
Mr.  J.  B.  Mann,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  by  appellants 
against  appellee,  upon  two  promissory  notes,  bearing  date 
July  11,  1871,  due  in  nine  months,  given  by  appellee  to  Geo. 
W.  Ken  worthy,  and  by  him  indorsed  to  J.  F.  Powers,  and  by 
him  to  appellants. 

The  general  issue  and  special  pleas  of  failure  of  considera- 
tion, and  that  the  notes  were  obtained  by  fraud  and  circum- 
vention, were  filed,  upon  which  issue  was  taken.  A  trial  was 
had  before  a  jury,  and  verdict  for  appellee,  upon  which  judg- 
ment was  rendered. 

It  is  first  urged,  that  the  court  improperly  admitted  in 
evidence  a  blank,  left  by  Kenworthy  with  appellee,  to  be  used 
in  ordering  machines.  This  evidence  could  do  the  plaintiff 
no  possible  injury,  and  might  be  regarded  as  a  circumstance 
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in  corroboration  of  appellee's  testimony.  In  this  view  it  was 
not  error  to  admit  it  in  evidence. 

Neither  did  the  court  err  in  refusing  appellants'  fifth  in- 
struction, as  its  substance  was  embraced  in  the  third  and 
fourth,  given  at  their  request,  and  it  was  not  error  for  the 
court  to  refuse  duplicate  instructions. 

The  second  instruction,  given  for  appellee,  to  which  excep- 
tion was  taken,  is  as  follows  : 

"The  court  further  instructs  the  jury,  that  if  they  believe, 
from  the  evidence,  that,  at  the  time  said  notes  were  signed 
by  Watson,  he  was  uneducated,  and  unable  to  read  the  same, 
and  that  he  told  the  person  who  procured  the  same  to  be 
signed,  that  he  was  unable  to  read  the  said  notes,  and  requested 
him  to  read  the  same,  and  that  the  person  aforesaid  read  said 
notes  as  being  instruments  securing  said  Kenworthy  against 
loss  by  reason  of  furnishing  machines  to  said  defendant,  and 
certifying  that  said  defendant  was  the  owner  of  the  land  in 
said  notes  described,  and  by  thus  wrongfully  reading  said  notes 
said  person  procured  the  execution  of  the  same,  then  the  act 
of  so  doing  was  fraud  and  circumvention,  and  plaintiffs  are 
not  entitled  to  a  recovery  upon  said  notes." 

It  appears,  from  the  evidence  of  appellee,  that  two  of  his 
neighbors  were  present,  a  part  of  the  time,  when  he  was  con- 
tracting with  Kenworthy,  and  at  the  very  time  he  executed 
the  notes  they  were  on  his  premises,  near  by.  He  could 
have  easily  called  upon  them  to  read  the  papers  for  him,  be- 
fore he  executed  them.  This  he  failed  to  do,  but  placed 
implicit  confidence  in  Kenworthy,  a  man  he  had  never  seen 
before,  and  knew  nothing  of  him,  and  allowed  himself  to  be 
imposed  upon  by  the  false  reading  of  this  utter  stranger. 

This  can  not  be  regarded  as  the  use  of  diligence  and  proper 
precaution  on  the  part  of  appellee.  Due  care  required  that 
he  should  have  called  upon  those  who  were  near  by,  and  in 
whom  he  could  rely,  to  read  the  papers  for  him.  Had  he 
done  this,  the  notes  would  not  have  been  executed  and  placed 
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in  circulation.  Through  his  own  neglect  these  notes  have 
been  purchased  by  the  plaintiffs,  innocent  purchasers,  in  the 
usual  course  of  trade,  and  it  would  be  manifestly  unjust  that 
they  should  bear  the  loss,  when  appellee,  by  the  exercise  of 
reasonable  precaution,  could  have  known  whether  the  papers 
he  executed  were  promissory  notes  or  some  other  papers. 

The  instruction  given  entirely  ignores  any  care  and  dili- 
gence on  the  part  of  appellee,  and  for  that  reason  is  erroneous. 
Leach  v.  Nichols,  55  111.  273. 

There  was  evidence  before  the  jury  that  tended  to  prove 
appellee  could,  by  the  use  of  reasonable  diligence,  have  had 
the  notes  properly  read  to  him,  and  known  their  contents, 
before  he  executed  them.  This  testimony  was,  in  effect,  ex- 
cluded from  the  consideration  of  the  jury  by  the  instruction. 

For  the  error  indicated,  the  judgment  will  be  reversed  and 

the  cause  remanded. 

Judgment  reversed. 


Feank  Field 

V. 

The  Chicago  and  Kock  Island  Railroad  Co. 

1.  Common  carriers  —  limiting  their  common  law  liability  by  contract. 
That  common  carriers  may  limit  their  common  law  liability,  has  been 
settled  by  repeated  adjudications  of  this  court, 

2.  Where  railroad  companies,  as  common  carriers,  receive  goods 
marked  for  a  particular  place,  they  are  bound,  by  the  common  law,  to 
deliver  at  that  place,  but  they  may  restrict  this  liability  by  a  contract, 
fairly  and  understanding^  made;  and  when  so  made,  if  in  the  form  of  a 
bill  of  lading,  or  otherwise,  and  the  terms  understood  and  accepted  by 
the  shipper,  it  becomes  the  contract  of  the  parties. 

3.  So,  when  the  receipt  on  bill  of  lading  of  goods  marked  to  New 
York,  recited  that  the  goods  were  to  be  transported  over  the  line  of  the 
defendant's  road,  to  a  certain  station,  and  there  delivered,  in  good  order 
to  another  company,  whose  line  was  a  part  of  the  route  to  the  place  of 
destination,  and  that  the  liability  of  defendant,  as  a  common  carrier, 
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should  cease  when  the  goods  were  so  delivered  at  that  station  to  the 
other  company,  and  the  shipper  accepted  such  receipt  with  knowledge 
of  its  contents,  it  became  the  contract  of  both  parties,  and  the  responsi- 
bility of  the  company,  as  a  common  carrier,  ended  with  the  delivery  of 
the  goods  at  the  station  named  in  the  receipt. 

4.  Whether  the  shipper  has  knowledge  of,  and  assents  to,  a  clause  in  a 
bill  of  lading,  or  receipt,  for  goods  delivered  to  a  common  carrier,  whereby 
the  common  law  liability  is  limited,  is  a  question  of  fact  to  be  determined 
by  the  evidence  in  each  case. 

5.  Waiving  a  jury — effect  of,  on  review  in  appellate  court.  Where  the 
parties  waive  a  jury,  and  the  cause  is  tried  by  the  court,  sitting  as  a  jury, 
the  court  stands  in  the  place  of  the  jury,  and  the  decision  will  be  re- 
versed or  affirmed  by  the  same  rules  which  govern  when  the  facts  are 
tried  by  a  jury,  and  the  same  force  and  effect  will  be  given  to  the  finding 
of  a  judge  as  to  the  verdict  of  a  jury. 

Whit  of  Erkor  to  the  Circuit  Court  of  Tazewell  county; 
the  Hon.  John  Burns,  Judge,  presiding. 

Mr.  H.  B.  Hopkins,  for  the  plaintiff  in  error. 
Mr.  T.  C.  Witherow,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the 
Court : 

This  was  an  action  on  the  case,  originally  brought  to  the 
circuit  court  of  Peoria  county,  by  Frank  Field,  against  the 
Chicago  and  Eock  Island  Eailroad  Company,  as  common 
carriers,  and  taken  by  change  of  venue  to  Tazewell  county. 
There  are  thirty-two  counts  in  the  declaration,  all  counting 
on  different  shipments  of  flour,  made  by  plaintiff,  to  New 
York  city,  on  the  cars  of  defendant.  The  allegation  is,  that 
defendant,  as  such  common  carrier,  did  not  safely  transport 
and  deliver  the  flour  in  a  reasonable  time  after  it  was  put  on 
the  cars,  and  by  such  negligence  the  flour  was  delayed  and 
detained  in  its  transit  four  months,  whereby  it  was  damaged  to 
the  amount  of  two  thousand  dollars. 

The  seventeenth  count,  as  also  other  counts,  sets  out,  in 
full,  the  receipt,  or  bill  of  lading,  delivered  by  the  company 
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to  the  shipper,  and  accepted  by  him.  The  plea  was  non- 
assumpsit,  and  a  jury  waived,  and  the  cause  tried  by  the 
court  on  a  stipulation  which  need  not  be  set  out  in  full  in 
the  view  we  have  taken  of  the  case. 

The  defendant  relied  on  the  receipt,  or  bill  of  lading,  de- 
livered to,  and  accepted  by,  the  plaintiff,  at  the  time  of  the 
shipment,  the  blanks  in  which  were  filled  up  by  the  plaintiff, 
or  his  clerk,  who  had  charge  of  the  shipping.  These  bills 
recited,  in  plain,  good-sized,  printed  letters,  that  the  flour 
was  to  be  transported  over  the  line  of  the  defendant's  road, 
to  Chicago  station,  and  delivered  in  like  good  order  to  the 
consignee,  or  owner,  at  that  station,  or  to  such  company  or 
carrier,  if  the  same  are  to  be  forwarded  beyond  said  station, 
whose  line  may  be  considered  a  part  of"  the  route  to  the  place 
of  destination,  it  being  distinctly  understood  that  the  responsi- 
bility of  the  defendant,  as  a  common  carrier,  should  cease  at 
such  station,  when  delivered  to  such  person  or  carrier.  And 
on  this  clause  of  the  bills  of  lading,  also  in  fine,  plain  print, 
made  conspicuous  by  an  index  finger :  "  This  company  is 
not  responsible  for  accidents  or  delays  from  unavoidable 
causes.  The  responsibility  of  the  company,  as  carriers,  to 
terminate  on  the  delivery  of  the  freight,  as  per  this  bill  of 
lading,  to  the  company  whose  line  may  be  considered  a  part 
of  the  route  to  the  place  of  destination  of  said  goods  or 
packages." 

It  was  conceded  that  the  flour  reached  Joliet  in  proper  time, 
and  in  good  condition,  and  was  there  delivered  to  the  Michi- 
gan Central  Railroad  Company,  another  common  carrier,  in 
that  line  of  transportation. 

The  delay,  it  appears,  occurred  on  this  road,  and  on  the 
New  York  Central  Railroad.  The  deposition  of  the  plain- 
tiff, and  of  Filton,  his  clerk,  were  read  for  the  purpose  of 
proving  they  had  no  knowledge  of  these  stipulations,  and 
never  assented  to  them  ;  and  on  this  question  the  case  was 
tried.     The  court  found  the  shipper  had  notice,  and  there- 
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fore  the  receipt,  or  bills  of  lading,  was  the  contract  between 
the  parties,  and  gave  judgment  against  the  plaintiff. 

We  are  asked  to  reverse  the  judgment  on  the  facts  alone, 
and  to  say  the  court,  sitting  as  a  jury,  found  against  the 
facts — gave  judgment  against  the  evidence.  This  court  has 
often  held,  where  a  trial  is  had  by  the  court,  as  to  the  facts, 
the  court  stands  in  the  place  of  the  jury,  and  the  decision 
will  be  reversed  or  affirmed  by  the  same  rules  which  govern 
when  the  facts  are  tried  by  a  jury.  Ambs  v.  Honore,  24 
111.  122  ;  Eastman  v.  Brown,  32  ib.  53.  And  it  was  emphat- 
ically said  in  Wood  v.  Price,  46  ib.  435,  that  the  same  force 
and  effect  should  be  given  to  the  finding  of  a  judge  as  to  the 
verdict  of  a  jury. 

The  question,  then,  made  in  this  case,  of  the  knowledge  of 
the  shipper  as  to  the  contents  of  these  bills  of  lading,  has 
been  found  against  the  plaintiff — that  he  had  such  knowledge; 
and  looking  into  the  transaction  of  the  parties,  and  the  proof 
that  these  bills  of  lading  were  in  possession  of  the  plaintiff, 
and  filled  out  by  his  clerk,  it  was  impossible,  in  the  very 
nature  of  things,  their  contents  should  not  have  been  known 
and  well  understood  by  the  plaintiff;  and  it  is  in  proof  that 
the  clauses  here  complained  of  were  understood  by  the  ship- 
pers generally,  and  it  is  inconceivable  that  a  party  shipping 
eight  hundred  barrels  of  flour,  in  different  lots,  should  not 
have  knowledge  of  them.  It  is  past  reasonable  belief.  Were 
a  jury  sitting  in  the  case,  and  this  testimony  before  them, 
and  the  surrounding  circumstances,  they  might  have  refused 
to  give  credence  to  the  statements  of  plaintiff  and  his  clerk, 
and  we  could  not  have  interfered,  for  there  were  facts  exist- 
ing, which  the  jury  were  bound  to  take  into  consideration, 
sufficient  to  outweigh  such  statements.  The  court,  sitting  as 
a  jury,  has  considered  all  these,  and  we  can  not  say  the 
finding  is  against  the  evidence. 

It  does  not  seem  to  us,  that  the  question  so  ably  argued  by 
appellant's  counsel,  of  the  right  of  common  carriers  to  limit 
their  common  law  liability,  is  now  to  be  considered  in  this 
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case.  That  they  can  limit  it,  has  been  settled  by  repeated 
adjudications  of  this  court,  beginning  with  Illinois  Central 
Railroad  Co.  v.  Morrison,  19  111.  136. 

The  question  is  the  one  presented  and  decided  in  Adams 
Express  Co.  v.  Haynes,  42  111.  89,  where  it  was  held,  if  a 
common  carrier  gives  a  receipt  for  the  goods,  containing  pro- 
visions limiting  the  common  law  liability  of  the  company, 
and  the  shipper  accepts  the  receipt,  with  a  full  knowledge 
of  its  terms,  and  intending  to  assent  to  the  restrictions  con- 
tained in  it,  it  becomes  his  contract  as  fully  as  if  he  had 
signed  it ;  but  the  simple  delivery  of  the  receipt  to  the  ship- 
per is  not  conclusive  upon  him.  Whether  he  had  knowledge 
of  its  terms,  and  assented  to  its  restrictions,  is  for  the  jury  to 
determine  as  a  question  of  fact,  upon  evidence  aliunde,  and 
all  the  circumstances  attending  the  giving  the  receipt  are 
admissible  in  evidence,  to  enable  the  jury  to  decide  that  fact. 
These  views  were  reiterated  by  this  court  in  Illinois  Central 
Railroad  Co.  v.  Franhenberg,  54  111,  %%,  and  in  a  later  case  of 
Tyler,  Ullman  &  Co.  v.  Western  Union  Telegraph  Co.  60  ib. 
421. 

The  doctrine  of  this  court  is,  as  found  in  the  numerous 
cases  decided,  that  when  railroad  companies,  as  common  car- 
riers, receive  goods  marked  for  a  particular  place,  they  are 
bound,  by  the  common  law,  to  deliver  at  that  place;  but  they 
may  restrict  this  liability  by  a  contract,  fairly  and  under- 
standingly  made,  and  when  so  made,  if  in  the  form  of  a  bill 
of  lading  or  otherwise,  and  the  terms  understood  and  accepted 
by  the  shipper,  it  becomes  the  contract  of  the  parties,  and 
that  is  this  case.  By  the  common  law,  and  the  decisions  of 
this  court  in  conformity  therewith,  the  railroad  company,  de- 
fendant, were  bound  to  deliver  this  flour  in  New  York,  to 
John  Beck  &  Co.,  to  whom  it  was  consigned,  by  the  contract 
with  the  shipper,  appearing  in  the  form  of  a  bill  of  lading. 
The  terms  and  conditions  were  known  to  the  shipper,  and 
accepted  by  him.  Their  liability  was  restricted  to  their  own 
line,  and  for  this  they  were  competent  to  contract.     The  court 
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has  found  the  terms  and  conditions  of  these  bills  of  lading 
were  understood  and  accepted  by  the  shipper.  This  being 
so,  in  the  language  of  the  court  in  Adams  Express  Co.  v. 
Haynes,  supra,  it  became  the  contract  of  the  plaintiff  the  same 
as  if  he  had  signed  it.  This  fact  has  been  submitted  to  the 
court,  sitting  as  a  jury,  and  decided,  and  we  can  not  say  the 
finding  is  wrong. 

For  the  reasons  given,  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


The  Indianapolis  and  St.  Louis  Eailkoad  Co. 

v. 
Luthee  Millee. 

1.  Railkoad  contractors —  the  company  promising  the  laborers  em- 
ployed to  see  them  paid  if  they  will  work.  Where  the  laborers  employed 
by  contractors  and  sub-contractors  in  the  construction  of  a  railroad  quit 
work,  from  an  apprehension  that  they  will  not  be  paid,  and  are  about  to 
mob  one  of  the  principal  contractors,  and  the  president  of  the  railroad 
company  goes  to  the  place  where  the  mob  is  assembled,  and  in  a  speech 
to  them  says:  "Go  back  to  your  work,  and  I  will  see  that  you  are  paid," 
and  one  of  the  sub-contractors  is  present  and  hears  the  speech,  this  does 
not  constitute  a  contract  between  the  railroad  company  and  such  sub- 
contractor that  the  company  will  pay  such  sub-contractor  for  any  work 
he  may  do  on  the  railroad. 

2.  The  most  that  could  be  said  in  such  a  case,  even  if  the  language 
used  by, the. president  was  intended  to  apply  to  such  sub-contractor,  would 
be  that  the  company  should  pay  such  sub-contractor  for  the  work  done 
by  him,  according  to  the  terms  of  the  contract  existing  between  the  rail- 
road company  and  the  principal  contractor,  and  between  the  principal 
and  the  sub-contractor. 

3.  In  such  a  case,  the  sub-contractor  could  in  no  event  recover  from 
the  railroad  company  any  more  than  he  would  be  entitled  to  under  his 
contract  with  the  principal  contractor,  and  if  the  mode  of  measurement 
of  or  estimating  the  work  done  is  fixed  in  the  contract  between  the  com- 
pany and  the  principal  contractor,  the  sub-contractor,  as  against  the 
company,  will  be  bound  by  it,  although  his  sub-contract  may  provide  for  a 
different  mode. 


464  Ind.  &  St.  Louis  E.  K.  Co.  v.  Miller.     [Jan.  T. 

Opinion  of  the  Court. 

4.  Same — abandonment  of,  not  established  by  the  fact  that  the  company 
keeps  time  of  and  pays  the  laborers.  Where  a  contract  between  a  railroad 
company  and  a  contractor  for  the  construction  of  the  road  provided  that 
the  contractor  should  be  liable  for  the  payment  of  the  wages  of  his  labor- 
ers, and  when,  in  the  opinion  of  the  president  of  the  company,  it  should 
be  necessary  to  secure  the  laborers,  the  president  should  pay  them,  and 
their  receipts  should  be  a  sufficient  voucher  against  the  contractor,  as  so 
much  paid  on  the  contract,  and  the  president  of  the  company,  in  order  to 
prevent  the  laborers  quitting  work,  promised  to  see  them  paid,  and  there- 
upon appointed  a  timekeeper  to  keep  the  time  of  the  laborers,  and  paid 
all  the  hands  laboring  on  the  road,  including  those  employed  by  sub-con- 
tractors, it  was  held,  that  this  was  not  an  abandonment  of  the  contract 
between  the  company  and  the  contractor,  and  that  if  the  company  was 
liable  to  the  sub-contractors  for  any  work  done  by  them  or  their  men,  the 
amount  of  the  liability  would  be  measured  by  the  original  contract. 

5.  Instructions— should  be  based  on  the  evidence.  An  instruction  which 
tells  the  jury  that  if  a  certain  fact  exists,  virtually  tells  them  that  there 
is  evidence  from  which  they  can  find  that  fact;  and  if  there  is  no  such 
evidence,  the  instruction  is  calculated  to  mislead  the  jury,  and  is  erro- 
neous. 

6.  Principal  and  agent — effect  of  statements  made  by  agent  in  the  ab- 
sence of  his  principal.  The  statements  made  by  an  agent  in  reference  to 
the  matter  of  his  agency,  and  within  the  scope  of  his  employment,  are 
binding  upon  the  principal,  although  made  when  he  was  not  present. 

7.  Practice — counsel  in  argument  should  not  get  jurors  to  make  memo- 
randa to  take  with  them  to  the  jury  room.  Courts  should  not  countenance 
the  practice  of  permitting  attorne}^,  in  arguing  a  case,  to  have  jurors  take 
down  with  pencil  and  paper  his  calculations  of  amounts,  and  to  permit 
such  memoranda  to  be  taken  to  the  jury  room  to  be  used  in  finding  their 
verdict.  It  may  be  that  a  juror,  of  his  own  motion,  may  make  memo- 
randa of  evidence  or  of  points  in  an  argument,  but  it  should  not  be  at 
the  instance  of  counsel. 

Appeal  from  the  Circuit  Court  of  Christian  county;  the 
Hon.  Horatio  M.  Vandeveer,  Judge,  presiding. 

Mr.  S.  W.  Moultqn,  and  Mr.  M.  A.  Osborn,  for  the  ap- 
pellant. 

Messrs.  Henry  &  Penwell,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

The  company,  in  1869  and  1870,  were  engaged  in  building 
a  railroad   from   Indianapolis   to   Terre  Haute,    in   Indiana. 


1874.]        Ind.  &  St.  Louis  E.  R.  Co.  v.  Miller.  465 


Opinion  of  the  Corn*;. 


Tenny  &  Wright  contracted  to  construct  a  portion  of  the 
work.  Their  agreement  with  the  company  was  in  writing, 
and  the  company  was  bound  to  pay  therefor  on  monthly  esti- 
mates. The  contract  provided  that  Tenny  &  Wright  were  to 
be  liable  for  the  payment  of  wages  to  their  laborers,  and 
when,  in  the  opinion  of  the  president  of  the  company,  it 
should  be  necessary  to  secure  the  laborers,  the  president  had 
authority  to  pay  them,  and  their  receipts  therefor  should  be 
sufficient  vouchers  against  Tenny  &  Wright,  as  so  much  paid 
on  their  contract. 

Appellee  became  a  contractor  with  Tenny  &  Wright,  to  do 
the  work  on  three  sections  of  the  road,  being  40,  41  and  42, 
and,  as  such  sub-contractor,  commenced  work  thereon.  Some 
time  afterward,  the  laborers  on  other  portions  of  the  road  be- 
came apprehensive  that  they  would  not  get  pay  for  their  labor, 
quit  work  and  went  to  Greencastle  and  attempted  to  mob 
Tenny,  when  Morris,  the  president  of  the  road,  came  to 
Greencastle  and  addressed  the  men,  and  said  to  them:  "  Go 
back  to  your  work,  and  I  will  see  that  you  are  paid."  It 
seems  that  appellee's  hands  generally  remained  at  work  and 
did  not  join  in  the  movement  to  quit.  But  appellee  Avent  to 
Greencastle.  and  says  he  heard  the  promise,  but  he  does  not 
know  that  the  president  knew  he  was  there,  and  that  they,  at 
that  or  at  any  other  time,  had  no  conference  in  reference 
to  his  working  for  the  road,  either  as  to  manner,  extent  or 
compensation. 

The  laborers  returned  to  work,  and  the  company  appointed 
timekeepers  and  paid  all  of  the  hands  laboring  on  the  road, 
including  those  employed  by  appellee.  He  also  presented  his 
account  for  pay  for  his  teams  employed  on  the  road,  and  for 
his  own  labor,  received  payment,  receipted  for  the  same 
without  objection,  remonstrance,  or  by  any  act  indicating  that 
he  was  not  fully  satisfied  with  the  arrangement.  Nor  does  it 
appear  that  he  manifested  the  least  dissatisfaction,  nor  did 
he  claim  that  the   company  was  liable  to   him   in  any  other 

30— 71st  III. 
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wav,  or  for  anything  else,  until  after  the  work  was  all  com- 
pleted. 

It  appears  that  Tenny  &  Wright  remained  contractors  until 
the  completion  of  the  work,  and  settled  with  the  company. 
There  is  no  pretense  that  they  ever  abandoned  their  contract, 
or  that  the  company  released  or  discharged  them  from  its 
performance.  Nor  does  it  appear  that  appellee  abandoned 
his  contract  with  Tenny  &  Wright,  or  that  he  was  ever  re- 
leased or  discharged  from  its  performance,  but  they  seem  to 
have  increased  the  price  he  was  to  receive  for  handling  earth 
by  the  cubic  yard.  The  work  progressed  in  all  things  after 
as  before  the  difficulty  with  the  laborers,  except  the  company 
kept  the  time  and  paid  the  hands,  instead  of  the  contractors. 
So  far  as  disclosed,  the  company  hired  no  hands,  but  that  was 
done  by  the  contractors  as  before,  nor  were  new  contracts  let. 
The  old  contractors  and  sub-contractors  employed,  superin- 
tended and  managed  the  work  as  they  had  previously. 

On  a  final  settlement,  it  was  found  that  the  company  had 
paid  out  to  laborers  and  contractors  over  $200,000  more  than 
it  came  to  under  the  contract  with  Tenny  &  Wright ;  and 
that  more  had  been  paid  on  the  three  sections  embraced  in 
appellee's  contract  than  it  amounted  to  on  estimates  on  Tenny 
&  Wright's'  contract,  thus  leaving  no  money  in  the  hands 
of  the  company  belonging  to  appellee's  principals,  the  first 
contractors.; 

On  this  state  of  facts,  we  are  totally  at  a  loss  to  see  how  it 
can  be  held  that  the  promise  of  the  president  of  the  road 
could  be  construed  into  an  agreement,  express  or  implied,  with 
contractors  or  sub-contractors.  They  were  not  dissatisfied  or 
threatening  to  quit  work,  but  it  was  the  men  in  their  employ- 
ment who  were  so  acting,  and  it  is  manifest  that  the  language 
was  intended  to  be  addressed  alone  to  them.  Had  the  diffi- 
culty been  with  the  company  and  the  contractors,  all  know 
that  a  different  course  would  have  been  pursued.  The  presi- 
dent would  have  gone  to  or  sent  for  the  contractors  and  sub- 
contractors, and  the  old  contracts  would  have  been  rescinded 
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and  new  ones  made  with  them  or  others,  or  modifications 
made,  and  whether  new  ones  or  modifications  had  been  entered 
into,  the  changes  would  have  been  reduced  to  writing. 

It  is  totally  incredible  that  the  president  ever  could  have 
intended  to  permit  contractors  or  sub-contractors  to  proceed 
and  charge  what  they  saw  proper  for  labor  performed,  nor 
will  the  language  bear  such  a  construction,  if  the  words  em- 
ployed are  not  tortured  out  of  their  meaning.  He  was  ad- 
dressing common  laborers,  and  not  contractors.  He  made 
the  promise  to  the  laborers  to  whom  he  was  talking.  They 
had  quit  work  and  were  attempting  to  mob  a  contractor,  but 
there  is  no  evidence  that  the  contractors  or  sub-contractors 
had  quit.  And  the  language  used  was:  "Go  back  to  your 
work,"  not  continue  work  that  you  have  not  quit  or  threat- 
ened to  quit. 

Again,  appellee  gave  to  the  contract  there  made  by  the 
president  with  the  laborers,  its  true  construction,  by  presenting 
his  bill  for  labor  performed  by  him  and  his  teams,  and  by 
having  his  hands  receive  the  money  directly  from  the  com- 
pany instead  of  from  him.  He  had  no  estimates  made  of  the 
earth  removed,  and  presented  to  the  company  when  he  re- 
ceived payment  for  his  labor  and  for  the  use  of  his  teams. 
Had  he  supposed  the  contract  was  what  he  now  claims,  he 
surely  would  have  had  his  estimates  made  and  presented  for 
payment  at  each  pay  day.  But  he  manifested  his  conscious- 
ness that  such  was  not  the  agreement.  From  his  conduct,  it 
it  clear  that,  although  he  heard  the  promise  to  the  men,  he 
did  not  understand  it  to  embrace  him  as  a  contractor,  but 
only  as  a  laborer.  And  no  one  can  reasonably  suppose  that 
the  president  for  a  moment  understood  that  the  contractors 
and  sub-contractors  were  embraced  in  the  promise.  All 
know,  that  to  make  a  contract,  the  minds  of  the  parties  must 
meet  and  come  to  an  agreement  as  to  the  thing  to  be  done  or 
not  done.  Here,  the  language  employed,  the  surrounding 
circumstances,  and  the  subsequent  conduct  of  appellee,  all 
contradict  the  inference  that  the  minds  of  the  president  of 
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the  company  and  of  appellee  came  to  an  accord  on  what  is 
now  claimed  as  the  contract. 

Even  if  Morris  intended  to  include  contractors  and  their 
sub-contractors  in  the  promise,  it  could  not  have  been  ex- 
tended beyond  the  pay  they  were  to  get  under  the  terms  of 
their  contracts.  It  could  not  have  abrogated  existing  agree- 
ments. It  was  not  to  permit  laborers  to  work  and  charge 
what  they  might  choose,  but  it  was  simply  a  guaranty  by  the 
president  that  he  would  pay  them  reasonable  wages  under 
their  contracts  with  their  employers.  Not  that  they  should  go 
to  work  independent  of  their  contractors,  and  they  would  be 
paid  what  they  might  see  proper  to  charge.  If  the  language 
used  had  been  broad  enough  to  embrace  sub-contractors,  it 
would  have  been  no  more  than  a  guaranty  that  the  principal 
contractors  would  pay  them,  and  if  they  should  not,  the  presi- 
dent would  see  they  were  paid  according  to  their  agreement. 
But  the  evidence  shows  that  Tenny  &  Wright  were  overpaid,  or 
rather,  the  payment  of  the  men,  teams,  tools,  provisions,  feed 
for  teams,  etc.,  exceeded  their  contract  over  $200,000,  and 
appellee  had  been  paid  more  than  his  contract  with  Tenny  & 
Wright  called  for,  and  even  more  than  the  estimates  entitled 
them  to  recover  under  their  contract  with  the  company.  It 
is  true,  the  money,  except  on  two  or  three  occasions,  was  not 
paid  to  him,  but  directly  to  his  men;  so  there  was  nothing 
owing  from  Tenny  &  Wright  to  appellee  to  which  the  guar- 
anty made  by  Morris  could  attach.  That  guaranty  was 
fully  performed  when  all  the  money  was  paid  to  the  men 
which  was  due  them  for  their  labor. 

In  any  view  in  which  we  have  been  able  to  consider  the 
case,  we  can  not  see  that  the  company  has  incurred  any  lia- 
bility to  appellee  beyond  the  payment  of  the  men,  and  this 
they  have  done.  And,  even  if  Morris  had  guaranteed  pay- 
ment of  what  appellee  was  entitled  to  receive  under  his  con- 
tract, that  has  been  paid  in  full.  Hence,  the  verdict  is 
manifestly  against  the  evidence. 
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Appellee,  in  giving  his  testimony,  stated  that  he  had  re- 
ceived, in  all,  between  $21,000  and  $22,000,  and  that  if  his 
work  had  been  correctly  estimated,  it  would  have  come  to 
about  $26,000.  He  must,  therefore,  have  been  surprised 
when  the  jury  returned  a  verdict  in  his  favor  for  $12,000. 
Even  if  Tenny  &  Wright  ordered  appellant  to  pay  to  appellee 
all  that  the  estimates  would  give  him  on  these  three  sections, 
still  he  has  been,  if  the  evidence  is  to  be  trusted,  overpaid  on 
that  estimate.  But  if  we  were  to  exclude  all  the  testimony 
except  that  given  by  appellee  himself,  the  finding  would  be 
too  large  by  $7000  or  $8000. 

We  have  carefully  examined  appellee's  testimony,  and  fail 
to  find  that  he  threatened  or  intended  to  quit  work  under  his 
contract.  And  we  are  at  a  loss  to  see  upon  what  the  first 
and  third  of  appellee's  instructions  are  based.  They  say  to 
the  jury,  if  he  was  about  to  quit  work,  and  appellant's  agent 
told  him  if  he  would  go  on  they  would  pay  him,  etc.  These 
instructions,  in  this  particular,  have  no  evidence  on  which  to 
base  them.  We  do  not  find  in  the  evidence,  nor  have  we 
been  referred  to  any  from  which  it  can  be  reasonably  inferred, 
that  appellee  ever  intended  to  quit  or  abandon  work  under 
his  contract.  This  was  well  calculated  to  mislead  the  jury, 
as  they  virtually  told  the  jury  there  was  evidence  from  which 
they  could  find  the  fact. 

They  were  wrong  in  allowing  a  recovery  to  the  value  of 
the  work,  instead  of  the  price  fixed  by  the  agreement  between 
appellee  and  Tenny  &  Wright,  if  they  found  that  appellant 
had  assumed,  under  their  order,  to  pay  it,  and  any  portion  re- 
mained unpaid.  We  fail  to  find  that  appellant  ever  agreed 
to  pay  appellee  a  fair  compensation  for  his  work.  The  most 
that  can  be  claimed  they  agreed  was,  to  pay  to  the  extent 
they  had  agreed  to  pay  Tenny  &  Wright.  These  instructions 
fail  to  so  limit  the  extent  of  the  recovery,  and  tell  the  jury  they 
may  allow  a  reasonable  compensation.  We  think  these  in- 
structions misled  the  jury  to  find  a  verdict  so  much  larger 
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than  was  claimed  by  appellee  in  giving  his  testimony  to  the 
jury. 

The  second  of  appellee's  instructions  does  not  limit  the 
liability  to  the  extent  of  the  agreement  of  the  company  to 
pay  Tenny  &  Wright,  as  it  should.  The  fourth  instruction 
for  appellee  should  have  been  refused,  as  there  was,  so  far  as 
we  can  find,  no  evidence  upon  which  to  base  it.  We  find  no 
evidence  that  appellee  did  work  for  the  company  at  their 
request,  or  under  any  contract  or  agreement,  express  or  im- 
plied. All  the  evidence  tends  to  prove  that  he  performed  the 
labor  under  his  contract  with  Tenny  &  Wright. 

His  fifth  instruction  is  wrong.  It  tells  the  jury  that  if  Morris 
told  appellee  and  others,  that  if  he  and  they  would  go  to  work 
he  would  pay  them,  and  put  on  persons  to  keep  the  time  of 
the  men,  and  gave  directions  as  to  the  performance  of  the 
work,  and  that  Tenny  &  Wright  had  abandoned  their  contract, 
then  the  jury  might,  from  such  facts,  infer  the  work  was  done 
for  the  company,  and  not  as  a  sub-contractor.  When  Morris 
told  the  men  engaged  in  the  mob  he  would  see  them  paid,  it 
was  but  reasonable  and  prudent  on  his  part  that  he  should 
inaugurate  some  system  by  which  he  could  ascertain  the  ex- 
tent of  liability  the  company  was  thus  incurring  ;  and,  hence, 
that  act  did  not  tend  to  prove  the  company  had  taken  charge 
of  the  work,  to  the  exclusion  of  the  contractors.  And,  we 
apprehend,  all  contractors,  without  exception,  in  constructing 
railroads,  work  under  the  orders  and  directions  of  engineers 
of  the  company,  and  if  that  was  done  in  this  case,  it  did  not 
tend  to  prove  that  the  company  had  excluded  the  contractors, 
or  rescinded  their  contracts.  And  we  fail  to  find  any  evi- 
dence from  which  it  can  be  inferred  that  Tenny  &  Wright 
had  abandoned  their  contract. 

The  sixth  was  not  properly  limited,  as  it  informs  the  jury 
that  appellee  is  entitled  to  the  amount  Tenny  &  Wright  were 
to  receive,  in  case  they  found  the  facts  supposed  in  the  instruc- 
tion. From  that  amount,  the  money  paid  to  his  hands  and 
to   himself,  manifestly,  should  be  deducted,  and  the  instruc- 
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tion  should  have  so  informed  the  jury.  And  it  should  have 
limited  a  recovery  to  the  amount  Tenny  &  Wright  were  to 
pay  appellee. 

The  seventh  of  appellee's  instructions  was  calculated  to 
mislead,  and  no  doubt  did  mislead  the  jury.  It  was  imma- 
terial what  agreement  existed,  or  was  entered  into,  between 
appellee  and  Tenny  &  Wright.  It  could  not  bind  the  com- 
pany unless  they  assented  to  their  agreement,  and  agreed  to 
become  bound  by  it  on  a  sufficient  consideration.  If  the 
contract  of  Tenny  &  Wright  with  the  company  provided  for 
a  particular  mode  of  measuring  the  work,  they  could  not 
bind  the  company  to  a  different  mode  by  a  contract  with  ap- 
pellee. He  must  be  governed  in  that  respect  by  the  agreement 
of  his  principals  with  the  company,  when  he  is  endeavoring 
to  enforce  his  rights  against  the  company.  In  a  suit  between 
the  contractors  and  their  sub-contractors,  the  rule  would  be 
different. 

The  eighth  instruction  given  for  appellee  informs  the  jury, 
that  if  the  chief  engineer  had  no  personal  knowledge  of  the 
correctness  of  the  estimates,  and  his  knowledge  was  derived 
from  assistants,  and  their  reports  were  not  produced  on  the 
trial,  or  their  absence  accounted  for,  then  the  jury  may  dis- 
regard his  estimates  entirely.  On  turning  to  his  deposition, 
as  copied  into  the  record,  we  find  he  swears  he  made  the  esti- 
mates on  appellee's  work,  and  he  nowhere  states  that  he  made 
them  on  reports  from  others;  but  if  he  did,  his  estimates  must 
be  presumed  to  be  correct  until  it  is  shown  they  were  incor- 
rect. There  is  no  evidence  showing  that  the  work  was 
measured  by  another  competent  engineer  and  found  to  be 
incorrect.  And  as  he  was,  by  the  contract,  to  make  the  esti- 
mates for  the  parties,  his  calculations  must  govern  until  they 
are  shown  by  measurement  or  estimate  to  be  incorrect. 

The  eleventh  instruction  is  based  on  the  refusal  of  appellee 
to  go  on  .with  his  contract,  when  we  have  seen  there  was  no 
evidence  tending  to  prove  he  refused,  or  ever  gave  notice 
that  he  intended  to  cease  work.     This  was,  as  we  have  seen, 
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wrong,  and  should  have  been  refused.  And  the  twelfth  in- 
struction is  liable  to  the  same  objection.  The  ninth  is  too 
general.  If  an  agent  was  acting  for.  appellee  in  keeping 
the  time  of  his  hands,  statements  made  by  him  in  reference 
to  that  matter,  and  within  the  scope  of  his  employment, 
these  declarations  would  bind  appellee,  although  he  was  not 
present.  And  the  tenth  might  well  have  been  refused,  as  not 
applicable  to  the  evidence. 

The  damages  are  excessive  beyond  all  reason.  It  is  mani- 
fest that  appellant  paid  all  of  appellee's  hands,  including 
himself  and  teams,  and  for  provisions  furnished  to.  his  hands, 
and  feed  for  their  teams.  Then,  for  what  should  he  recover,  on 
any  theory  of  the  case?  Surely,  only  for  the  profits,  if  any, 
on  his  'contract  over  and  above  the  money  paid  for  the 
labor  in  constructing  the  work,  or  for  his  personal  services. 
In  either  view,  there  could  be  no  very  large  sum  due,  if  any 
weight  be  given  to  the  evidence.  If  for  profits,  the  weight 
of  the  evidence  shows  there  were  none.  If  for  personal 
services,  then  there  were,  at  most,  but  six  or  seven  months 
he  claims  he  labored  for  appellant.  Again,  the  court  below 
should  not  countenance  the  practice  of  permitting  attorneys, 
in  arguing  a  case,  to  get  jurors  to  take  paper  and  pencil  to 
take  down  his  calculations  of  amounts,  and  to  permit  such 
memoranda  to  be  taken  to  the  jury  room  to  be  used  in  find- 
ing their  verdict.  It  may  be  that  a  juror,  if  he  desire  it,  may 
make,  on  his  own  motion,  memoranda  of  evidence,  or  even 
of  the  points  of  argument  of  counsel,  but  it  should  only  be 
done  on  the  motion  of  a  juror,  and  not  by  counsel. 

For  the  errors  indicated,  the  judgment  of  the  court  below 
is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 
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Elizabeth  P.  DeLeuw  et  al. 
v. 

Jonathan  Neely. 

1.  Chancery — effect  of  a  decree  pro  confesso.  A  decree  pro  confesso 
only  concludes  a  party  as  to  the  averments  in  the  bill,  and  does  not 
amount  to  a  confession  of  any  fact  not  alleged  in  it. 

2.  Same — decree  can  not  be  rendered  for  that  which  is  neither  alleged  nor 
shown  to  exist.  On  a  bill  to  foreclose  a  mortgage  in  which  there  is  no 
allegation  or  prayer  in  regard  to  taxes,  and  where  there  is  no  proof  that 
there  are  any  unpaid  taxes  on  the  premises,  it  is  error  to  decree  a  sale 
with  directions  to  the  master  to  apply  any  of  the  proceeds  of  such  sale 
to  the  payment  of  any  unpaid  taxes  which  are  a  lien  on  the  premises. 

3.  Master  in  chancery.  The  court  has  no  authority,  in  a  decree  of 
foreclosure  of  a  mortgage,  to  invest  the  master  in  chancery  with  power, 
in  the  nature  of  judicial  duties,  to  adjudicate  upon  the  amount  or  legality 
of  such  taxes  as  he  may  discover  on  the  collector's  book  against  the 
mortgaged  premises.  These  are  strictly  judicial  questions,  and  can  only 
be  settled  by  the  court,  whilst  the  duties  of  the  master  in  chancery  are 
strictly  of  a  ministerial  character. 

4.  Foreclosure  op  mortgage — decree  may  cover  taxes  paid  by  mortgagee. 
Where  it  is  alleged,  in  a  bill  to  foreclose  a  mortgage,  that  the  mort- 
gagee has  paid  taxes  assessed  on  the  mortgaged  property,  to  protect  his 
security,  it  is  competent,  under  a  prayer  for  general  relief,  for  the  court 
to  decree  relief  as  to  such  taxes. 

Writ  of  Error  to  the  Circuit  Court  of  Morgan  county ; 
the  Hon.  Charles  D.  Hodges,  Judge,  presiding. 

Mr.  Oscar  A.  DeLeuw,  for  the  plaintiffs  in  error. 

Messrs.  Dummer  &  Brown,  for  the  defendant  in  error. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  bill  was  to  foreclose  a  mortgage.  One  objection  taken 
to  the  decree,  we  think,  must  be  sustained. 

A  sale  of  the  premises  was  decreed,  with  directions  to  ap- 
ply the  proceeds,  first,  to  the  payment  of  costs  of  suit  and  the 
sale  and  any  unpaid  taxes  which  are  a  lien  on  the  premises, 
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and  second,  to  the  liquidation  of  the  sum  of  money  adjudged 
to  the  complainant,  with  interest. 

The  report  of  the  special  master  shows  a  sale  of  the  premi- 
ses for  cash,  and  also,  that  the  amount  for  which  he  made 
the  sale  includes  the  sum  of  $45.40,  stated  to  be  unpaid  taxes 
on  the  mortgaged  premises.  The  report  was  approved  by  the 
court. 

The  bill  contained  no  allegation  or  prayer  in  regard  to 
taxes,  and  hence  it  is  insisted  that  part  of  the  decree  which 
provides  for  the  payment  of  "  unpaid  taxes"  is  unwarranted. 

The  record  shows  the  decree  was  rendered  pro  confesso,  as 
to  Elizabeth  F.  DeLeuw.  She  was  the  owner  of  the  mort- 
gaged premises,  and  it  is  her  interests  that  will  be  most  mate- 
rially affected  by  the  decree. 

The  practice  is  well  settled  in  this  State,  that  a  decree  pro 
confesso  only  concludes  a  party  as  to  the  averments  in  the  bill, 
and  does  not  amount  to  a  confession  of  any  fact  not  alleged 
in  it.  Gault  v.  Hoagland,  25  111.  268  ;  Wing  v.  Cropper,  35 
ib.  256. 

The  bill  contains  no  allegation  as  to  "  unpaid  taxes,"  nor  is 
there  anything  in  the  record  that  shows  there  were  any  such 
taxes  which  were  or  could  be  a  lien  on  the  mortgaged  premi- 
ses. It  is  not  perceived  how  the  court  could  render  a  decree 
for  that  which  is  neither  alleged  nor  shown  to  exist.  It  will 
not  do  to  say  the  special  master  could,  by  the  examination  of 
witnesses,  or  otherwise,  ascertain  whether  there  were  "  unpaid 
taxes,"  and  whether  the  same  would  constitute  a  valid  lien 
on  the  premises.  His  duties  are  strictly  of  a  ministerial 
character.  The  court  has  no  authority  to  invest  him  with 
power,  in  the  nature  of  judicial  duties,  to  adjudicate  upon 
the  amount  or  legality  of  such  taxes  as  he  may  discover  on 
the  collector's  books.  These  are  strictly  judicial  questions, 
and  can  only  be  settled  by  the  court. 

It  may  be  the  taxes  for  which  the  property  has  been  sold 
had,  in  fact,  been  paid  by  the  mortgagors  and  not  credited, 
and  thus  only  an  apparent  lien.     Or,  they  may  have  been  ille- 
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gaily  assessed,  and  hence  neither  the  land  nor  the  mortgagors 
liable  therefor.  The  power  to  adjust  these  questions  can  not 
be  delegated  to  a  special   master  appointed  to  make  the  sale. 

Had  it  been  alleged  in  the  bill  the  mortgagee  had  paid 
taxes  assessed  on  the  property  to  protect  his  security,  then, 
under  a  prayer  for  general  relief,  it  would  have  been  compe- 
tent for  the  court  to  decree  relief.  But  that  is  not  this  case. 
The  mortgagee  has  not  claimed  by  his  bill,  or  otherwise,  that 
he  ever  paid  any  taxes  assessed  on  the  property,  and  until  he 
has  discharged  such  taxes  he  need  not  concern  himself  about 
them.  It  has  never  been  held  to  be  proper,  so  far  as  we  are 
advised,  for  the  court  to  adjudge  that  taxes  which  may  accrue 
after  decree  can  be  ascertained  by  the  master,  and  paid  out 
of  the  proceeds  of  the  sale  of  the  mortgaged 'premises.  Such 
a  decree  would  be  manifestly  unjust,  and  might  subject  the 
mortgagors  to  great  hardships. 

This  view  of  the  case  will  render  it  unnecessary  to  consider 
the  other  objections  taken  to  the  decree. 

For  the  error  indicated,  the  decree  will  be  reversed  and  the 
cause  remanded. 

Decree  reversed. 


Lemuel  I.  Anderson 

V. 

Eliza  Friend. 

1.  Malicious  prosecution  —  good  faith  on  the  part  of  the  prosecutor. 
In  an  action  for  malicious  prosecution,  good  faith  on  the  part  of  the 
prosecutor  is  always  an  important,  if  not  a  vital  element  of  inquiry,  and 
is  always  a  sufficient  justification,  except  where  an  unreasonable  credu- 
lity is  manifested,  inducing  the  prosecutor  to  draw  conclusions  of  guilt, 
where  it  would  have  been  wanting  in  the  perception  of  a  person  of  ordi- 
nary prudence  and  judgment. 

2.  Same — any  fact  going  to  disprove  either  malice  or  want  of  probable 
cause  is  admissible  in  evidence.    The  ground  of  the  action  for  a  malicious 
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prosecution  is,  malice  and  the  want  of  probable  cause,  and  any  fact  going 
to  disprove  either  is  admissible;  and  honest  belief  on  the  part  of  the 
prosecutor,  of  the  guilt  of  the  accused,  founded  on  circumstances  tending 
to  show  that  he  has  committed  a  criminal  offense,  negatives  the  idea  of 
the  want  of  probable  cause  for  the  prosecution. 

3.  It  is  competent  for  a  defendant,  in  an  action  for  malicious  prose- 
cution, to  show  that  information  had  been  communicated  to  him  by 
others,  and  what  that  information  was,  relative  to  the  conduct  of  the 
plaintiff  in  connection  with  the  crime  for  which  he  was  prosecuted, 
upon  which  information  the  defendant,  in  part,  acted  in  instituting  the 
prosecution  complained  of. 

4.  Same — when  prosecution  instituted  by  advice  of  counsel.  Where  a 
party  communicates  to  counsel  all  the  facts  bearing  upon  the  guilt  of  the 
accused,  of  which  he  has  knowledge,  or  could  have  ascertained  by  rea- 
sonable diligence,  and  in  good  faith  acts  upon  the  advice  of  such  counsel 
in  prosecuting  the  party  accused,  he  can  not  be  held  responsible  in  an 
action  for  malicious  prosecution. 

5.  It  is,  of  course,  a  question  of  fact,  in  such  cases,  whether  the  party 
has  fairly  communicated  to  his  counsel  the  facts  within  his  knowledge, 
and  used  reasonable  diligence  to  ascertain  the  truth,  as  also  whether  he 
acted  in  good  faith  upon  advice  received  from  counsel,  to  be  determined 
by  the  jury,  from  the  evidence. 

6.  Same — evidence  as  to  why  criminal  prosecution  was  dismissed,  proper. 
In  an  action  for  malicious  prosecution,  where  it  appears  that  the  crimi- 
nal proceedings  upon  which  the  suit  was  founded  were  dismissed  by  the 
prosecuting  attorney,  it  was  competent  and  proper  for  the  defendant  to 
prove  by  the  prosecuting  attorney  why  he  dismissed  the  criminal  prose- 
cution. 

7.  Witnesses — when  the  husband  may  be  for  the  wife.  In  an  action  by 
the  wife  for  a  malicious  prosecution  against  her  for  a  criminal  offense, 
the  husband  is  a  competent  witness  for  her. 

8.  A  married  woman  is  authorized  to  bring  suit  in  her  own  name  for 
a  malicious  prosecution,  just  as  if  she  were  sole  and  unmarried;  and  she  is 
entitled  to  the  proceeds  of  whatever  judgment  she  may  recover,  as  her 
separate  property,  free  from  the  control  or  interference  of  her  husband. 

Appeal  from  the  Circuit  Court  of  Logan  county;  the  Hon. 
Thomas  F.  Tipton,  Judge,  presiding. 

Mr.  S.  A.  Foley,  for  the  appellant. 

Mr.  I.  T.  Hoblit,  and  Messrs.  Beason  &  Blinn,  for  the 
appellee. 


1874.]  Anderson  v.  Friend.  477 

Opinion  of  the  Court. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court  : 

This  is  an  action  on  the  case  for  malicious  prosecution,  by 
appellee  against  appellant.  The  charge  made  by  the  decla- 
ration is,  that  appellant  maliciously  and  without  probable 
cause  procured  appellee  to  be  arrested  and  prosecuted  be- 
fore a  justice  of  the  peace  for  larceny,  in  stealing,  in  con- 
junction with  two  other  persons,  a  hog,  the  property  of 
appellant. 

Appellee  is  a  married  woman,  and,  during  the  progress  of 
the  trial,  she  introduced,  as  a  witness  on  her  behalf,  her  hus- 
band, who  was  permitted  to  give  evidence,  against  appellant's 
objection,  and  this  is  one  of  the  errors  assigned  and  argued. 

It  is  provided  by  section  5  of  the  act  relating  to  the  com- 
petency of  witnesses  in  civil  cases,  in  force  February  14, 
1867,  "that  no  husband  or  wife  shall,  by  virtue  of  section  1 
of  this  act,  be  rendered  competent  to  testify  for  or  against  each 
other  as  to  any  transaction  or  conversation  occurring  during 
the  marriage,  whether  called  as  a  witness  during  the  existence 
of  the  marriage  or  after  its  dissolution,  except  in  cases  where 
the  wife  would,  if  unmarried,  be  plaintiff  or  defendant,  *  *  * 
and  except,  also,  in  cases  where  the  litigation  shall  be  con- 
cerning the  separate  property  of  the  wife;  in  all  which  cases 
the  husband  and  wife  may  testify  for  or  against  each  other  in 
the  same  manner  as  other  parties  may  under  the  provisions 
of  this  act." 

The  plaintiff  here  is  authorized  to  bring  suit  in  her  own 
name,  just  as  if  she  were  sole  and  unmarried,  because,  under 
the  law  as  it  now  stands,  she  is  entitled  to  the  proceeds  of 
whatever  judgment  she  may  recover,  as  her  separate  prop- 
erty, free  from  the  control  or  interference  of  her  husband. 

It  is  plain,  therefore,  that  her  husband  was  properly  admit- 
ted to  testify  as  a  witness  in  her  behalf,  under  the  language 
of  the  section  quoted. 

The  State's  Attorney  for  Logan  county,  Mr.  Hudson,  con- 
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ducted  the  prosecution  against  appellee,  in  his  official  capacity, 
and  he  dismissed  the  prosecution  without  going  through  the 
form  of  a  trial  before  the  justice  of  the  peace.  He  was 
sworn  as  a  witness  on  the  trial  in  the  court  below,  and  gave 
evidence  on  behalf  of  appellant.  Among  other  questions 
propounded  to  him  by  appellant,  was  the  following:  " Please 
state  to  the  jury  why  you  dismissed  the  case  before  the  jus- 
tice?" To  this,  appellee,  by  her  counsel,  objected,  and  the 
court  sustained  the  objection,  and  refused  to  allow  the  ques- 
tion to  be  answered.  Appellant  excepted,  and  insists  the 
court  erred  in  this  ruling. 

We  think  the  question  should  have  been  answered.  As 
was  said  in  Collins  et  al.  v.  Fisher,  50  111.  361,  "Such  reasons 
for  dismissing  the  suit  might  have  been  given  as  would  have 
in  a  manner  disrobed  the  case  of  all  pretense  of  malice, 
whereas,  by  its  rejection,  the  jury  were  left  to  infer  it  was 
dismissed  for  the  reason  that  it  had  been  unjustly  brought, 
or  to  any  other  influence  the  fertile  minds  of  the  jury  might 
suggest,  prejudicial  to  the  defendants."  The  fact  that  the 
State's  Attorney  was  not  acting  under  the  direction  or  con- 
trol of  appellant,  but  in  the  discharge  of  an  official  duty, 
instead  of  being  an  argument  against  the  admission  of  the 
evidence,  is  directly  the  reverse.  The  inference  which  the 
jury  would  likely  draw  from  the  fact  of  its  dismissal  by  him 
would  be  quite  as  prejudicial  to  appellant  as  if  the  dismissal 
had  been  by  himself,  and  there  is,  therefore,  the  same  neces- 
sity for  allowing  the  cause  which  induced  the  dismissal  to  be 
given  in  evidence  in  the  one  case  as  in  the  other. 

Appellant  offered  to  prove,  by  his  own  evidence,  that,  in 
commencing  the  prosecution,  he  acted  under  the  advice  of  the 
State's  Attorney;  that  he  acted  in  good  faith,  and  verily 
believed  that  appellee  was  guilty  of  larceny,  and  also  pro- 
posed to  give  in  evidence  what  had  been  communicated  to 
him  by  Robert  Weaver  and  William  Sapp,  relative  to  appel- 
lee's conduct  in  connection  with  the  larceny  charged,  upon 
which,  in  part,  he  acted  in  instituting  the  prosecution.    This 
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was  all  objected  to,  in  its  order,  by  the  counsel  for  appellee, 
and  the  objections  were  sustained  by  the  court,  and  the  evi- 
dence was  not  permitted  to  be  given.  Appellant  took  proper 
exceptions,  and  also  insists  that  these  rulings  were  erroneous. 

It  has  been  many  times  held  by  this  court  that,  if  a  party 
communicate  to  counsel  all  the  facts  bearing  upon  the  guilt 
of  the  accused,  of  which  he  has  knowledge,  or  could  have 
ascertained  by  reasonable  diligence,  and,  in  good  faith,  acts 
upon  the  advice  of  such  counsel,  he  can  not  be  held  respon- 
sible for  his  conduct  in  this  form  of  action.  It  is,  of  course, 
a  question  of  fact,  in  such  cases,  whether  the  party  has  fairly 
communicated  to  his  counsel  the  facts  within  his  knowledge, 
and  used  reasonable  diligence  to  ascertain  the  truth,  as  also 
whether  he  acted  in  good  faith  upon  the  advice  received  from 
counsel,  to  be  determined  by  the  jury,  from  the  evidence. 
Iloss  et  al.  v.  Innis,  26  111.  277;  Same  v.  Same,  35  id.  503; 
Wicker  v.  Hotchkiss,  62  id.  107;  Collins  v.  Hayte,  50  id.  337; 
Ames  v.  Snider,  69  id.  376. 

As  was  observed  in  Collins  v.  Hayte,  supra,  "good  faith  on 
the  part  of  the  prosecution  is  always  an  important,  if  not  a 
vital  element  of  inquiry,  and  is  always  a  sufficient  justifica- 
tion, except  where  an  unreasonable  credulity  is  manifested, 
inducing  the  prosecutor  to  draw  conclusions  of  guilt,  when 
it  would  have  been  wanting  in  the  perception  of  a  person  of 
ordinary  prudence  and  judgment."  And  so  it  was  held  in 
Jacks  v.  Stimpson,  13  111.  703.  The  mere  belief  of  the  prose- 
cutor, without  probable  cause  for  his  belief,  is  no  defense, 
but  "  an  honest  belief  of  the  guilt  of  the  accused,  founded 
on  circumstances  tending  to  show  that  he  has  committed  a 
criminal  offense,  negatives  the  idea  of  a  want  of  probable 
cause  for  the  prosecution."  The  question  is  not  whether  the 
plaintiff  was  actually  guilty,  but  whether  the  defendant  had 
reasonable  grounds,  from  the  facts  known  to  him  and  the 
communications  made  to  him,  to  believe,  and  did  actually 
believe,  that  the  plaintiff  was  guilty.  Faris  v.  Starke,  3  B. 
Monroe,  46 ;  Ross  v.  Innis,  26  111.  575. 
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As  the  ground  of  the  action  is  malice  and  want  of  probable 
cause,  any  fact  going  to  disprove  either  is  properly  admissible 
in  evidence.     Israel  v.  Brooks,  23  111.  277. 

And  it  is  said,  in  1  Greenleaf  on  Evidence  (7  Ed.),  sec. 
101,  "Where  the  question  is,  whether  the  party  acted  pru- 
dently, wisely  or  in  good  faith,  the  information  on  which  he 
acted,  whether  true  or  false,  is  original  evidence.  This  is 
often  illustrated  in  actions  for  malicious  prosecutions,  and 
also  in  cases  of  agency  and  of  trusts." 

That  a  party  who  is  told,  by  those  whom  he  has  no  cause 
to  distrust,  that  a  particular  individual  has  done  this  or  that 
thing,  which  is  not,  in  itself,  improbable,  and  which  he  does 
not  know  to  be  untrue,  has  probable  cause  for  believing  and 
acting  on  the  information  so  received,  is  a  proposition  too  self- 
evident  to  admit  of  argument;  and  the  policy  of  the  law  will 
no  more  permit  the  individual  who,  in  good  faith,  institutes 
a  criminal  prosecution  upon  information  thus  acquired,  and 
which,  addressed  to  a  reasonable  mind,  would  induce  the 
belief  of  the  guilt  of  the  accused,  to  be  mulcted  in  damages 
because  of  a  failure  to  establish  the  guilt,  on  the  trial,  than 
it  will  because  of  the  same  result  when  he  acts  upon  his  own 
knowledge. 

It  results,  from  these  views,  that,  in  our  opinion,  the  court 
below  erred  in  excluding  the  evidence  offered  for  the  pur- 
poses mentioned. 

There  is  a  single  objection  to  the  instruction  asked  by 
appellant  and  refused  by  the  court,  and,  but  for  that,  it 
should  have  been  given.  It  fails  to  include  the  hypothesis 
that  the  defendant  believed  the  representations  made  by  Sapp 
and  Weaver  to  be  true,  and  that,  in  filing  the  complaint,  he 
acted  upon  them,  believing  them  to  be  true. 

For  the  errors  indicated,  the  judgment  is  reversed  and  the 

cause  remanded. 

Judgment  reversed. 
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Andrew  B.  McConnell  et  al, 

v. 

The  People,  for  the  use  of  David  P.  Parvines. 

1.  Estoppel — a  party  is  estopped  to  question  the  application  of  funds  to 
the' payment  of  his  debt  made  with  his  assent.  Where  an  officer,  who  sells 
personal  property  on  an  execution,  applies  the  surplus  of  the  proceeds 
of  the  sale  to  the  payment  of  a  chattel  mortgage,  executed  by  the  defend- 
ant in  execution  upon  the  property  so  sold,  and  the  owner  is  present,  and 
assents  to  such  application,  he  is  estopped  from  afterwards  calling  in 
question  the  disposition  of  such  surplus. 

2.  Sheriff's  sale — application  of  proceeds  of  sale  of  personal  property \ 
after  payment  of  execution.  Where  a  sheriff,  by  virtue  of  an  execution  in 
his  hands  against  the  owner  of  personal  property  upon  which  there  was 
a  chattel  mortgage,  executed  by  the  owner,  levied  upon  such  personal 
propertj',  and  advertised  it  for  sale,  under  the  execution,  upon  a  certain 
day,  and  the  owner  of  the  chattel  mortgage  directed  the  sheriff  to  sell  the 
property  under  the  chattel  mortgage  at  the  same  time  he  sold  under  the 
execution,  and  the  sheriff  did  so,  without  giving  any  further  notice  of 
such  sale  than  the  one  under  the  execution,  and  applied  the  proceeds  to 
the  satisfaction  both  of  the  execution  and  the  mortgage  debt,  and  the 
owner  of  the  property  had  notice  that  it  was  the  intention  of  the  mort- 
gagee to  have  the  property  thus  sold,  and  was  present  at  the  sale,  and, 
after  it  was  over,  inquired  whether  there  was  any  balance  after  paying 
the  execution  and  mortgage  debt,  and  stated  if  there  was  he  wanted  it,  it 
was  held,  that  the  owner's  conduct  in  not  making  objection  amounted  to 
an  acquiescence  in,  or  assent  to,  the  payment  of  the  mortgage  debt  out  of 
the  proceeds  of  the  sale,  and  that  he  was  estopped  from  calling  it  in  ques- 
tion. 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the 
Hon.  John  A.  McClernasd,  Judge,  presiding. 

Messrs.  Kobinson,  Knapp  &  Shutt,  for  the  appellants. 

Messrs.  Morrison  &  Patten,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

September  16,  1872,  Purvines  executed  a  chattel  mortgage 
to  one  John  Champion,  of  a  lot  of  horses,  buggies  and  car- 
riages, to  secure  the  payment  of  a  note  for  $750,  given  by 
31— 71st  III. 
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the  former  to  the  latter,  dated  August  26,  1872,  payable  one 
year  after  date,  with  ten  per  cent  interest.  The  property,  by 
the  terms  of  the  mortgage,  was  to  remain  with  the  mortgagor 
until  the  maturity  of  the  note,  with  the  provision  that,  in 
case  of  default  in  payment,  or  of  any  danger  or  apprehension 
that  the  property  might  be  taken  in  execution  against  the 
mortgagor,  then  the  mortgagor  should  deliver  up  the  prop- 
erty to  the  mortgagee,  and  that,  on  default  of  payment,  or 
in  case  of  any  danger  from  execution  as  aforesaid,  then  the 
mortgagee,  or  his  attorney,  agent,  or  assigns,  might  take 
possession  of  the  property,  and  sell  the  same  at  public  sale 
to  the  highest  bidder,  for  cash  in  hand,  for  the  satisfaction 
of  the  debt,  after  giving  at  least  ten  days'  notice  of  the  sale, 
in  the  manner  therein  prescribed. 

On  the  28th  of  October,  1872,  one  of  the  appellants,  McCon- 
nell,  as  sheriff  of  Sangamon  county,  levied  upon  said  mort- 
gaged property,  by  virtue  of  an  execution  which  came  into 
his  hands  October  19,  1872,  from  the  circuit  court  of  Sanga- 
mon county,  in  favor  of  one  Cartwright,  against  Purvines, 
and  on  the  same  day,  October  28,  McConnell  advertised  the 
property  for  sale  on  the  8th  of  November,  1872.  Before  the 
sale  by  the  sheriff,  and  on  said  8th  of  November,  Cartwright, 
the  plaintiff  in  execution,  purchased  of  Champion,  the  mort- 
gagee, the  note  and  chattel  mortgage — the  note  not  being 
indorsed  to  him  until  after  the  sale — and  on  that  day,  Cart- 
wright directed  the  sheriff  to  sell  the  property  to  satisfy  the 
mortgage  debt,  as  well  as  the  amount  of  the  execution.  On 
the  8th  of  November,  McConnell  sold  the  property  under  the 
execution,  and  also  under  the  mortgage,  as  the  agent  of  Cart- 
wright. No  other  notice  of  the  sale  was  given  than  the  one 
given  by  the  sheriff  October  28,  1872.  The  sheriff's  return 
to  the  execution  is,  that,  by  virtue  of  the  execution,  he  sold 
the.  property  for  $1696.50,  of  which  amount  he  had  applied 
the  sum  of  $765  to  satisfy  the  mortgage,  which  was  a  prior 
lien  to  the  execution.  The  execution  was,  besides,  satisfied 
in  full  from  the  proceeds  of  the  sale. 
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This  was  an  action  against  McConnell,  and  his  sureties  on 
his  official  bond  as  sheriff,  to  recover  the  sum  of  $765  of  said 
proceeds,  which  he  had  paid  to  satisfy  the  mortgage.  There 
was  a  recovery  against  the  defendants  for  $765,  and  they 
bring  the  case  here  by  appeal. 

The  question  presented  by  the  record  is,  whether,  under 
the  facts  of  the  case,  there  was  here  a  right  of  recovery. 

Without  adverting  to  anything  else,  we  are  inclined  to  the 
opinion  that  there  is  enough  in  the  record  to  establish  the 
fact  of  an  assent  or  acquiescence  on  the  part  of  Purvines  in 
the  disposition  which  the  sheriff  made  of  that  portion  of  the 
proceeds  of  the  sale  sued  for,  to-wit:  the  payment  of  it  upon 
the  mortgage,  and  that  that  is  a  sufficient  ground  to  defeat 
the  right  of  action.  There  is  the  following  evidence  bearing 
upon  that  point:  Purvines  testifies  that,  about  a  week  before 
the  sale,  he  was  told  by  his  brother  that  Cartwright  was 
going  to  buy  the  Champion  mortgage,  and  sell  under  it. 
Elliott,  the  deputy  sheriff,  testifies  that  Purvines  came  to  the 
sheriff's  office  two  or  three  days  before  the  sale,  and  inquired 
of  him  how  much  it  would  take  to  release  the  property;  that 
he,  Elliott,  informed  him  Cartwright  had  said  he  was  going 
to  buy  the  mortgage,  or  had  bought  it,  and  was  going  to 
have  the  property  sold  under  that  also;  that  it  would  require 
about  $1700  to  pay  all  there  was  against  the  property,  men- 
tioning the  mortgage,  executions  which  were  in  the  hands  of 
a  constable,  and  the  execution  and  fee  bill  in  the  sheriff's 
hands.  Purvines  said  if  he  could  raise  the  money  to  pav  the 
execution,  he  thought  he  could  arrange  the  mortgage,  and 
should  do  so  if  he  could.  Cartwright,  on  the  day  of  sale, 
stated  to  the  sheriff  that  he  was  the  owner  of  the  mortgage, 
and  directed  the  sheriff  to  sell  to  satisfy  the  debt  described 
in  the  mortgage. 

The  sheriff  announced,  before  making  the  sale,  that  the 
property  would  be  sold  free  from  all  liens,  mentioning  the 
mortgage  as  one  that  would  be  paid  out  of  the  proceeds. 
Purvines  testifies  that  the  sale  was  about  half  over  when  he 
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got  there;  that  when  he  got  to  the  sale,  he  heard  for  the  first 
time  that  the  property  was  to  be  sold  to  pay  the  mortgage 
debt,  in  addition  to  the  executions.  McConnell  and  Elliott 
both  testify  that  Purvines  came  to  the  sheriff's  office  twice,  after 
the  sale  was  made,  arid  inquired  whether  there  was  anything 
left,  after  paving  the  executions  and  mortgage ;  if  so,  he 
wanted  it;  that  he  took  no  exceptions  to  the  sale.  Purvines 
testifies  that  he  does  not  think  he  called  at  the  sheriff's  office 
to  make  any  inquiry  about  the  mortgage  or  sale. 

Under  this  evidence,  we  think  Purvines  must  stand  affected 
with  knowledge  that  the  property  wras  sold  to  satisfy  the 
morto-ao'e  debt,  as  well  as  the  execution, and  that  his  conduct 
amounted  to  an  assent  or  acquiescence  in  the  payment  of  the 
mortgage  debt  out  of  the  proceeds  of  the  sale. 

Had  Purvines  made  objection  to  the  sale  of  the  property 
to  satisfy  the  mortgage  debt,  or  to  the  appropriation  of  any 
of  the  proceeds  of  the  sale  to  that  purpose,  the  officer  might 
have  refrained  from  doing  what  he  did  do,  or  have  taken 
steps  to  ascertain  his  right  and  duty  in  the  premises,  and  to 
fully  protect  his  own  interest.  But,  from  Purvines  making 
no  objection,  and  his  implied  sanction  of  what  was  done,  the 
sheriff  was  lulled  into  security,  disarmed  of  apprehension  as 
to  the  regularity  of  his  course,  and  encouraged  to  do  what  is 
now  complained  of. 

We  think  that  Purvines  should  be  held  estopped,  by  his 
own  conduct,  from  calling  in  question  the  disposition  which 
McConnell  made  of  a  portion  of  the  proceeds  of  the  sale,  in 
the  payment  of  this  mortgage  debt. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Zepheniah  Dowden  et  ah 
v. 

Jesse  T.  Wilson. 

1.  Chancery — referring  issues  of  fact  to  a  jury  is  discretionary  with  the 
court.  The  granting  or  refusing  a  motion  to  refer  issues  of  fact  on  a 
bill  to  foreclose  a  mortgage,  is  a  matter  in  the  discretion  of  the  court. 

2.  Same — effect  of  amending  dill  by  consent  and  waiving  oath  to  answer, 
after  sworn  answer  filed.  Where  the  defendant  in  a  chancery  suit,  after 
filing  his  answer  under  oath,  stipulated  that  the  complainant  might  amend 
his  bill,  and  waive  the  oath  to  the  answer  of  defendant,  and  complainant 
made  the  amendment  under  this  stipulation,  and  the  defendant  filed  an 
answer  not  sworn  to,  it  was  not  necessary  for  the  complainant  to  overcome 
the  sworn  answer  by  evidence  equal  to  two  witnesses. 

3.  Foreclosure  of  mortgage — note  and  mortgage  must  be  produced  or 
their  loss  or  destruction  proved.  It  is  error  for  a  court  to  render  a  decree 
of  foreclosure  of  a  mortgage,  without  the  note  and  mortgage  are  produced 
or  their  non-production  accounted  for,  notwithstanding  the  answer  of  the 
defendant  may  admit  their  execution. 

4.  Secondary  evidence  of  the  contents  of  the  note  and  mortgage 
would  not  be  admissible  without  first  making  proof  of  the  loss  or  de- 
struction of  the  originals. 

Appeal  from  the  Circuit  Court  of  Ford  county ;  the  Hon. 
A.  J.  Gallagher,  Judge,  presiding. 

Mr.  Calvin  H.  Frew,  for  the  appellants. 
Messrs.  Swan  &  Gray,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  chancery,  filed  in  the  circuit  court  of 
Ford  county,  by  Jesse  T.  Wilson  against  Zepheniah  Dowden 
and  Hiram  Wesley,  to  foreclose  a  mortgage  given  by  Dowden 
to  Wilson,  to  secure  the  payment  of  three  promissory  notes, 
amounting  to  $1000. 

The  cause  was  heard  on  bill,  answer,  replication  and  evi- 
dence introduced  by  each  party,  and  a  decree  rendered  in  favor 
of  the  complainant. 
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The  court  refused  to  refer  certain  issues  of  fact  to  a  jury 
on  motion  of  the  defendants,  and  it  is  claimed  this  was  error 

The  granting  or  refusing  of  the  motion  was  clearly  in  the 
discretion  of  the  court.  While  it  is  often  very  proper  in  a 
chancery  case,  where  the  facts  are  complicated,  to  have  an 
issue  of  fact  submitted  to  a  jury,  yet  the  facts  in  this  case 
were  not  of  that  complicated  character  to  render  it  obliga- 
tory, or  even  necessary,  for  the  court  to  take  the  verdict  of 
a  jury  upon  them. 

It  is  urged  by  appellants  that  the  answer  of  the  defendants 
being  under  oath,  and  not  disputed  by  evidence  equivalent  to 
two  witnesses,  it  should  have  been  held  and  taken  by  the 
court  as  true. 

There  would  be  some  force  in  this  position  were  it  not  for 
the  fact  that,  after  the  answer  was  filed,  the  solicitors  for  de- 
fendants stipulated  that  the  complainant  might  amend  his  bill 
and  waive  the  oath  to  the  answers  of  defendants,  which  amend- 
ment was  made  under  the  stipulation,  and  then  defendants 
filed  answers  not  sworn  to.  This  effectually  disposes  of  the 
position  taken. 

The  main  defense  relied  upon  by  the  defendants  in  the  cir- 
cuit court,  and  also  insisted  upon  here,  is,  that  the  considera- 
tion of  the  notes  had  failed. 

It  is  alleged  in  the  answer,  the  notes  and  mortgage  were 
given  for  a  patent  right  in  certain  counties  in  the  State  of 
Indiana,  on  a  patent  wagon  brake  ;  that  complainant  repre- 
sented to  defendant  Dowden  that  the  invention  was  useful, 
cheap,  durable  and  popular,  and  that  he  had  the  right  in  the 
counties  he  proposed  to  sell;  and,  relying  solely  on  these  rep- 
resentations, he  executed  the  notes  and  mortgage;  that  the 
invention  was  worthless  and  not  as  represented,  and  that 
complainant  had  previously  sold  and  disposed  of  the  patent 
to  a  part  of  the  counties. 

The  evidence  preserved  in  the  record  does  not  sustain  the 
position  taken. 
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The  complainant  testifies  that  he  made  no  representations 
that  were  not  true.  Defendant  testifies  that  all  the  represen- 
tations made  were  false,  and  in  order  to  prove  the  invention 
of  no  value,  he  calls  three  or  four  witnesses  who  have  never 
seen  it  tried,  but  give  their  opinion,  from  an  examination  of 
the  model,  that  the  wagon  brake  will    not  work  successfully, 

We  do  not  consider  this  evidence  sufficient  to  establish  a 
failure  of  consideration  of  the  notes.  If  the  wagon  brake 
was  worthless,  certainly  the  defendants  could  have  proven 
that  it  had  been  actually  tried  and  would  not  work  as  claimed 
and  represented. 

If  the  complainant  sold  this  patent  right  to  the  defendants, 
and  agreed  that  a  wagon  brake  made  according  to  the  patent 
would  do  good  work,  and  was  thus  valuable;  and  if,  upon 
actual  trial,  the  invention  turns  out  to  be  worthless  and  the 
brake  will  not  do  the  work  recommended,  then  the  complain- 
ant ought  not  to  recover. 

The  evidence  does  not  show  this  state  of  facts,  nor  does 
the  defendant  prove  that  complainant  had  previously  sold  any 
part  of  the  territory  he  purchased.  He  testifies  a  certain  per- 
son claimed  to  have  bought  a  portion  of  it,  but  whether  this 
was  the  fact  or  not,  he  does  not  show. 

There  is,  however,  one  ground  upon  which  the  decree  will 
have  to  be  reversed.  The  notes  and  mortgage  upon  which 
the  decree  was  rendered  were  not  produced,  neither  was  it 
proven  that  they  were  lost  or  destroyed.  The  court  permit- 
ted parol  evidence  of  the  contents  of  the  notes  and  mortgage, 
without  requiring  proof  of  their  loss  or  destruction. 

We  understand  it  to  be  well  settled  that  the  complainant 
had  no  right  to  introduce  secondary  evidence  of  the  contents 
of  these  papers,  without  first  making  proof  of  the  loss  or  de- 
struction of  the  originals.  1  Greenleaf  on  Evidence,  558; 
Snapp  v.  Hunt,  24  111.  549;  Snapp  v.  Pierce,  ib.  158. 

At  the  hearing,  it  was  error  for  the  court  to  render  a  decree 
in  favor  of  the  complainant  upon  the  notes  and  mortgage, 
unless  they  were  produced  or  their  non-production  accounted 
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for.  Lucus  Y.Harris,  20  111.  165;  Moore  v.  Titman,  35  ib. 
310. 

It  is,  however,  urged  by  appellee  that  the  answer  of  the 
defendant  admits  the  execution  of  the  notes  and  mortgage, 
and  hence  their  production  was  not  necessary. 

This  position  is  not  tenable.  A  promissory  note  is  a  nego- 
tiable instrument — the  ownership  and  title  could  be  changed 
by  indorsement.  The  fact  that  the  defendants  admitted  in 
their  answer  that  they  executed  the  notes  and  mortgage,  did 
not  show  that  complainant,  at  the  time  of  the  trial,  owned 
and  had  the  right  to  a  judgment  thereon. 

For  this  error  the  decree  will  be  reversed,  and  the  cause 
remanded,  with  leave  for  either  party  to  take  further  proof. 

Decree  reversed. 


Samuel  C.  Conwell 

v. 

McClellan  Watkins  et  al. 

1.  Practice — how  and  when  want  of  parties  to  a  till  can  he  taken  ad- 
vantage of.  The  want  of  proper  parties  to  a  bill  in  chancery  can  not  be 
taken  advantage  of,  for  the  first  time,  in  the  Supreme  Court,  unless  it 
appears  that  parties  are  omitted  whose  rights  are  so  connected  with  the 
subject  matter  of  the  suit,  that  a  final  decision  thereof  can  not  be  made 
without  materially  affecting  their  interests. 

2.  Where  the  want  of  proper  paities  is  apparent,  advantage  should  be 
taken  of  it  by  demurrer  or  by  motion  to  dismiss ;  if  not  patent,  by  plea  or 
answer. 

3.  Return  op  execution — presumption.  Where  an  execution  was 
issued  and  placed  in  the  hands  of  a  sheriff,  who  levied  it  upon  real  estate, 
but  proceeded  no  further  with  it,  and  it  was  found  several  years  after- 
wards in  the  clerk's  office,  it  will  be  presumed  that  the  sheriff  returned 
it  there,  as  it  was  his  duty  to  do  so. 

4.  Lien — levy  of  an  execution  on  real  estate.  The  levy  of  an  execution 
upon  real  estate  has  no  force  in  the  creation  of  a  lien,  except  in  the  single 
instance  where  the  execution  is  issued  to  a  foreign  county,  and  a  certifi- 
cate of  levy  recorded  as  the  statute  requires. 
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5.  Judgment  lien — not  continued  beyond  seven  years  by  levy  of  an  exe- 
cution. The  levy  of  an  execution  on  land  in  the  county  where  the  execu- 
tion issues,  creates  no  lien  on  the  land;  in  such  case  the  lien,  if  any 
exists,  is  that  of  the  judgment,  and  the  levy  of  an  execution  will  not  ope- 
rate to  continue  the  lien  of  the  judgment  beyond  the  statutory  period  of 
seven  years. 

6.  Cloud  upon  title  —  subsequent  sale  on  execution.  Where  a  judg- 
ment, was  rendered  in  1858,  and  an  execution  issued  upon  it  and  levied 
upon  real  estate  in  June,  1858,  and  no  further  steps  taken  until  in  Feb- 
ruary, 1867,  when  the  property  was  advertised  for  sale  under  the  execu- 
tion, and  sold,  it  was  held,  that  the  sale  could  not  be  sustained,  and  the 
title  acquired  under  it  should  be  set  aside  as  a  cloud  upon  the  title  of  one 
who  had  become  the  owner  of  the  title  by  conveyances  from  the  defend- 
ant in  the  execution,  after  the  levy  and  before  the  sale. 

7.  Same — reimbursing  the  subsequent  purchaser.  In  a  bill  to  remove  a 
cloud  upon  the  title  of  complainant,  caused  by  a  sale  under  an  execution 
against  a  former  owner,  which  was  issued  and  levied  in  1858,  but  upon 
which  the  sale  was  not  made  until  in  1867,  it  is  not  contrary  to  equity  to 
grant  the  relief  sought  without  requiring  the  re-payment  to  the  purchaser 
at  the  sale  under  the  execution,  of  the  amount  paid  b}r  him  at  the  sale. 
The  maxim  of  caveat  emptor  applies  in  such  a  case — the  purchaser  takes 
his  chances  in  bidding,  and  is  presumed  to  know  what  he  is  buying,  and 
all  about  it. 

8.  Same — decreeing  conveyance.  On  a  bill  to  remove  a  cloud  upon  the 
title  of  complainant,  it  is  not  proper  for  the  court  to  decree  a  conveyance 
of  the  title  alleged  to  be  a  cloud,  to  the  complainant.  It  is  sufficient  for 
the  court  to  remove  the  deeds  as  a  cloud  upon  complainant's  title,  and 
then  stop. 

9.  Relief — must  not  be  granted  to  a  stranger  to  the  record.  Where  the 
record  shows  a  bill  filed  by  a  complainant,  and  there  is  nothing  in  the 
record  showing  that  such  complainant  died  after  the  filing  of  the  bill,  and 
that  an  administrator  had  been  appointed,  it  is  error  for  the  court  to  grant 
relief  to  one  as  the  administrator  of  such  complainant.  If  the  complain- 
ant dies  during  the  pendency  of  the  suit,  and  an  administrator  is  ap- 
pointed, and  seeks  the  relief  to  which  his  intestate  was  entitled,  these 
facts  should  be  made  to  appear,  by  proper  amendments,  before  taking  a 
decree. 

Appeal  from  the  Circuit  Court  of  Mason  county;  the  Hon. 
Charles  Turner,  Judge,  presiding. 

Messrs.  Dearborn  &  Campbell,  for  the  appellant. 

Messrs.  Lacey  &  Wallace,  for  the  appellees. 
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Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the 
Court : 

This  was  a  bill,  exhibited  by  Thomas  Watkins,  on  the 
equity  side  of  the  circuit  court  of  Mason  county,  against 
Samuel  C.  Conwell,  to  remove  a  cloud  upon  the  title  to  a 
certain  tract  of  land  therein  described,  claimed  by  the  com- 
plainant, caused  by  the  sale  of  the  same  tract  of  land  on  an 
execution  issued  out  of  the  circuit  court  of  that  county,  and 
of  which  the  defendant  had  become  the  purchaser. 

During  the  progress  of  the  cause,  complainant  died,  and 
Mary  A.  Watkins,  the  sole  devisee  under  his  last  will  and 
testament,  was,  on  motion,  substituted  as  complainant.  De- 
fendant having  answered  the  original  bill,  setting  up  a  title 
derived  from  a  source  other  than  that  of  the  execution  debtor 
and  the  sale  by  the  sheriff,  the  complainant  filed  a  supple- 
mental bill,  praying  that  the  title  thus  acquired  by  defendant 
should  be  decreed  to  her. 

The  court  decreed  as  prayed  in  the  original  and  supple- 
mental bills,  and  further  found,  on  the  hearing  on  the  assess- 
ment of  damages,  there  was  due  from  defendant  to  Thomas 
Watkins,  as  administrator  of  the  estate  of  Mary  A.  Watkins, 
deceased,  as  rent  for  the  land  in  controversy,  during  the  time 
it  was  controlled  by  the  defendant,  the  sum  of  one  hundred 
and  fifty  dollars,  and  decreed  that  the  defendant  pay  that 
sum  to  the  said  administrator. 

To  reverse  this  decree  the  defendant  appeals,  and  makes 
the  point  that  proper  parties  were  not  before  the  court — that 
neither  John  McCowan  nor  Joseph  Brown  was  a  party. 

This  objection  can  not  be  made  in  this  court  for  the  first 
time — it  comes  too  late,  unless  it  shall  appear  parties  are 
omitted  whose  rights  are  so  connected  with  the  subject  mat- 
ter of  the  suit,  that  a  final  decision  thereof  can  not  be  made 
without  materially  affecting  their  interests.  Scott,  Adnw.  v. 
Bennett,  1  Gilm.  646  •  Prentice  v.  Kimball,  19  111.  320,  where 
it  was  also  held,  where  the  want  of  proper  parties  is  apparent, 
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advantage  should  be  taken  of  it  by  demurrer  or  by  motion  to 
dismiss — if  not  patent,  by  plea  or  answer. 

But  the  record  shows  these  persons  were  made  parties,  and 
McCowan  brought  in  by  publication,  but  no  default  was 
taken  against  him.  As  to  Joseph  Brown,  he  was  made  a 
party  to  the  bill,  but  no  process  was  served  on  him,  nor  was 
he  brought  in  by  publication ;  consequently  no  default  could 
be  taken  against  him.  As  to  McCowan,  regularly  his  default 
should  have  been  entered,  if  he  failed  to  comply  with  the  rule 
to  plead  or  answer  the  bill.  But  it  was  not  material,  as  the 
record  shows  he  had  no  real,  subsisting  interest  in  the  matter 
in  controversy.  The  judgment  he  had  against  Fenan,  which 
caused  this  cloud,  had  been  satisfied  by  the  purchase  of  Fen- 
au's  land  by  Conwell.  As  to  Brown,  the  suit  should,  regularly, 
have  been  dismissed,  as  he  had  died  before  the  commencement 
of  the  suit,  and  his  heirs  had  sold  and  conveyed  all  their  in- 
terest in  the  land  to  the  defendant.  The  defendant,  really, 
was  the  only  party  in  interest.  He  sets  up  the  deed  in  proof 
of  his  claim  and  interest.  He,  and  he  only,  had  the  legal 
and  equitable  title,  if  there  was  any  outstanding.  The  origi- 
nal bill  was  filed  for  the  purpose  of  setting  aside  the  sale 
under  the  execution  by  force  of  which  he  claimed,  and  he, 
only,  was  the  party  to  be  affected  by  that. 

The  next  point  made  by  appellant  is,  that  the  proof  does 
not  sustain  the  decree.  This  is  based  on  the  alleged  duty  of 
complainant  to  prove  that  sheriff  West  returned  the  execution 
into  the  clerk's  office,  as  an  officer.  The  allegation  in  the 
bill  is  not  that  he  so  returned  the  execution.  It  is  alleged, 
the  execution  was  placed  in  his  hands  on  the  19th  of  May, 
1858,  and  that  he  levied  it  on  the  land  in  question  on  the 
third  day  of  June  next  following,  and  proceeded  no  further 
with  the  execution,  but  returned  it  to  the  clerk's  office,  where 
it  remained  until  February,  1867,  (nineteen  years)  when  ap- 
pellant took  it  from  the  clerk's  office,  and  placed  it  in  the 
hands  of  the  then  sheriff,  who,  thereupon,  advertised  the  land 
under  it,  and  sold  it  to  appellant.     The  decree  finds  the  fact, 


492  Conwell  v.  Watkins  et  al.  [Jan.  T. 

Opinion  of  the  Court. 

that  the  execution  was  levied  on  this  land  June  3,  1859,  and 
afterwards  returned  into  the  clerk's  office  before  any  sale  was 
made  ;  that,  afterwards,  it  was  taken  out  of  the  office  by 
appellant,  in  1867,  and  placed  in  the  hands  of  the  then  sheriff, 
who  sold  the  land  under  it  to  appellant. 

We  think  the  evidence  fully  sustains  this  part  of  the  find- 
ing. There  being  no  direct  evidence  on  the  point  how  this 
execution  got  back  to  the  clerk's  office,  the  presumption  that 
every  public  officer  does  his  duty  must  be  indulged,  that  the 
then  sheriff  returned  it,  as  it  was  his  duty  so  to  do. 

A  sale  under  it,  no  matter  how  this  execntion  got  into  the 
clerk's  office,  made  nineteen  years  after  the  levy,  can  not  be 
sanctioned.  If  the  judgment  against  Fenan,  after  being  cer- 
tified into  the  circuit  court,  became  a  lien  on  this  land,  it 
became  so  the  day  it  was  filed,  which  was  May  8, 1858.  The 
execution  issued  upon  it  was  no  lien,  but  that  fact  continued 
the  lien  of  the  judgment  for  seven  years,  but  the  levy  did  not 
operate  to  continue  the  lien. 

In  Tenney  et  al.  v.  Hemmenway,  53  111.  97,  this  court  said, 
that  the  levy  of  an  execution  upon  land  had  no  force  in  the 
creation  of  a  lien,  except  in  the  single  instance  where  the 
execution  is  issued  to  a  foreign  county,  and  the  certificate  of 
levy  recorded  as  the  statute  requires ;  with  that  exception,  the 
lien,  if  any  exists,  is  that  of  the  judgment,  and  the  levy  of  an 
execution  will  not  operate  to  continue  the  lien  of  the  judg- 
ment beyond  the  statutory  period  of  seven  years. 

On  the  point  that  the  decree  is  contrary  to  equity,  in  not 
requiring  the  re-payment  to  appellant  of  the  money  he  paid 
for  the  land  under  this  execution  sale,  he  being  a  bona  fide 
purchaser,  we  have  only  to  say,  the  maxim  of  caveat  emptor 
well  applies  in  such  a  case.  Appellant  took  his  chances  in 
bidding,  and  is  presumed  to  have  known  what  he  was  buying, 
and  all  about  it. 

Upon  the  poin't  that  the  court  decreed  the  title  appellant 
derived  from  the  Browns  to  be  conveyed  to  complainant,  was, 
on  the  authority  of  the  case  of  Hucker  v.  Dooley  et  al.  49  111. 
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377,  error.     It  was  sufficient  for  the  court  to  remove  these 
deeds  as  a  cloud,  and  then  stopped. 

On  the  remaining  point,  that  the  court  decreed  the  pay- 
ment of  a  sum  of  money  to  Thomas  Watkins,  administrator 
of  Mary  A.  Watkins,  as  rents,  this  was  erroneous,  as  the 
record  nowhere  shows  that  any  such  person  as  Thomas  Wat- 
kins was  administrator  of  Mary  A.  Watkins,  or  that  she  had 
died  during  the  pendency  of  the  suit,  and  before  final  decree. 
All  these,  and  such  like  contingencies,  should  have  been  pro- 
vided for  by  proper  amendments  to  the  bill. 

The  decree  is  reversed  in  these  two  last  points,  and  affirmed 
as  to  the  others.  The  appellant,  however,  will  be  required 
to  pay  all  the  costs,  as  there  does  not  appear  to  be  any  equity 
in  his  claim.  He  had  good  reason  to  knowFenan  had  parted 
with  this  title  to  the  land  to  Watkins,  and  that  the  Browns, 
of  whom  he  purchased,  had  no  title  when  they  conveyed  to 
him,  and  he  gave  to  some  of  them  a  mere  trifle  for  these  deeds, 
and  to  the  others  nothing.  He  seemed  desirous  of  enjoying 
the  luxury  of  a  lawsuit,  and  ought  to  pay  the  costs  attend- 
ing it. 

Decree  reversed  in  part. 


The  Toledo,  Wabash  and  Western  Railway  Co. 

v. 
Adam  Corn  et  al. 

1.  Pleading — what  averments  in  a  declaration  are  sufficient  in  a  suit 
against  a  railroad  for  permitting  fire  to  escape.  An  averment  in  a  decla- 
ration that  it  was  the  duty  of  the  defendant  to  keep  its  right  of  way  free 
from  dry  grass  and  weeds,  and  to  so  construct  and  operate  its  locomo- 
tives as  to  prevent  the  escape  of  fire  to  the  adjoining  property,  by  being 
communicated  from  its  locomotives  to  such  dry  grass  and  weeds,  is  sub- 
stantially an  averment  that  it  was  the  duty  of  the  company  to  provide  its 
locomotives  with  the  best  appliances  to  prevent  the  escape  of  fire,  and  to 
so  use  them  that  it  would  not  be  liable  to  escape;  and  the  performance 
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of  this  duty  is  sufficiently  negatived  by  an  averment  that  the  engine  was 
so  negligently  used  that  fire  did,  by  reason  of  such  negligence,  escape 
and  produce  the  injury  complained  of. 

2.  Railroads — only  required  to  use  the  most  approved  machinery.  The 
law  does  not  require  a  railroad  company  to  provide  and  use  the  best 
known  appliances  that  mechanical  skill  and  ingenuity  have  been  able  to 
devise  and  construct  to  prevent  the  escape  of  sparks  from  its  locomo- 
tives, without  reference  to  whether  the  company  could,  by  any  degree  of 
effort,  know  of  such  inventions  or  not,  or  whether  the}r  have  been  tested 
and  proved  to  be  the  best. 

3.  A  railroad  company  is  not  bound  to  purchase  the  patent  for  ever}*- 
invention  claimed  to  be  an  improvement  on  such  machinery,  and  test  it; 
but  when  such  an  invention  has  been  tested  and  approved  as  better  than 
that  it  is  using,  it  is  required  to  adopt  and  use  the  better  machineiy.  In 
this,  as  in  the  discharge  of  their  other  duties,  railroad  companies  can 
only  be  required  to  employ  due  diligence  to  provide  themselves  with  the 
best,  but  can  not  be  held  to  unreasonable  and  ruinous  efforts  to  prevent 
injury. 

4.  Instructions — when  erroneous,  always  ground  for  reversal  in  doubt- 
ful cases.  Where  it  is  manifest,  from  the  evidence,  that  justice  has  been 
done,  and  that  any  other  finding  would  not  be  permitted  to  stand,  a 
faulty  instruction  should  be  disregarded,  but  where  it  is  not  manifest 
that  the  verdict  is  right,  and  it  can  be  seen  that  the  faulty  instruction 
may  have  contributed  to  the  result,  it  is  proper  that  another  jury  should 
pass  upon  the  evidence,  under  proper  instructions. 

Appeal  from  the  Circuit  Court  of  Macon  county;  the 
Hon.  Arthur  J.  Gallagher,  Judge,  presiding. 

Messrs.  Nelson  &  Eoby,  for  the  appellant. 

Messrs.  Crea  &  Ewing,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

It  is  objected  that  the  third  of  appellees'  instructions  is 
not  warranted  by  the  averments  in  the  declaration  ;  that  it 
contains  no  averment  that  it  was  the  duty  of  the  company  to 
provide  its  engines  with  the  best  and  most  approved  appli- 
ances to  prevent  the  escape  of  fire,  and  that  its  escape  was 
owing  to  a  want  of  such  apparatus.  It  is  averred  that  it  was 
the  duty  of  the  company  to  keep  its  right  of  way  free  from 
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dry  grass  and  weeds,  and  to  so  construct  and  operate  its  loco- 
motives as  to  prevent  the  escape  of  fire  to  the  adjoining  prop- 
erty, by  being  communicated  from  its  locomotives  to  such 
dry  grass  and  weeds  on  its  right  of  way ;  but  the  company, 
not  regarding  its  duty,  did  omit  to  do  its  duty  in  that  behalf, 
and  negligently  permitted  dry  grass,  weeds,  etc.,  to  accumu- 
late on  its  right  of  way,  and  so  negligently  conducted  and 
operated  a  certain  locomotive  engine  that  fire  escaped  there- 
from, through  its  negligence;  that  fire  fell  into  the  dry  grass, 
weeds,  etc.,  in  the  right  of  way,  and  spread  and  communi- 
cated to  the  property  of  appellees,  whereby  it  became  and 
was  destroyed. 

Whilst  this  declaration  is  not  as  skillfully  drawn  as  to 
render  it  entirely  formal  and  accurate,  according  to  the  strict 
rules  of  pleading,  still  we  regard  it  as  making,  in  substance, 
the  averment  that  it  was  the  duty  of  the  company  to  provide 
its  locomotives  with  the  best  appliances  to  prevent  the  escape 
of  fire,  and  to  so  use  them  as  that  it  would  not  be  liable  to 
escape,  and  that  the  duty  was  negatived  by  the  averment  that 
the  engine  was  so  negligently  used,  on  this  occasion,  that  fire 
did,  by  reason  of  such  negligence,  escape  and  produce  the 
injury;  and  appellant  seems  to  have  so  understood  the  aver- 
ment, as  it  introduced  evidence  to  prove  that  such  appliances 
were  used;  that  they  were  in  good  repair,  and  skillfully  and 
prudently  used.  We  are,  therefore,  of  opinion  that  it  would 
not  have  been  error  for  the  court  to  have  given  proper 
instructions  on  that  question. 

But  an  examination  of  the  instruction  shows  that  it  does 
not  state  the  law  correctly.  It  informs  the  jury  that  it  is  the 
duty  of  appellant  to  use  the  best  known  appliances  that 
mechanical  skill  and  ingenuity  have  been  able  to  devise  and 
construct  to  prevent  the  escape  of  sparks  from  its  locomotive 
engines,  and  that,  if  they  believe  that  the  use  of  such  appli- 
ances, in  proper  repair,  would  have  prevented  the  escape  of 
fire,  then  they  should  find  for  appellees.  This  instruction  is 
too  broad,  as  it  requires  appellant,  at  all  events,  to  use  the 
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best  known  appliances  that  mechanical  skill  and  ingenuky 
have  been  able  to  invent,  and  this,  too,  whether  it  could,  bv 
any  degree  of  effort,  know  of  such  inventions  or  not,  or 
whether  they  had  been  tested  and  proved  to  be  the  best.  In 
the  case  of  Bass  v.  Chicago,  Burlington  and  Quincy  Railroad, 
28  111.  9,  it  was  said  :  "  Negligence  ought  to  be  implied  from 
the  escape  of  fire,  and  the  onus  should  be  upon  the  company 
against  which  an  action  is  brought  for  such  negligence,  to 
show  that  all  of  the  most  approved  mechanical  contrivances 
were  used  to  prevent  its  escape."  And  in  the  case  of  The 
Toledo,  Peoria  and  Warsaw  Railroad  v.  Pindar,  53  111.  447,  it 
was  said  that  such  companies  should  be  required  to  provide, 
and  to  keep  constantly  in  use  and  in  proper  repair,  the  most 
approved  machinery  to  prevent  fire  from  spreading  from  their 
engines  to  the  farms  and  buildings  along  the  line  of  their 
roads.  This  is  as  far  as  this  court  has  gone  in  stating  the 
rule,  and  we  regard  it  as  being  as  rigid  as  the  proper  use  of 
such  bodies  can  conform  to  without  being  subjected  to  great 
loss  and  wrong. 

The  rule  announced  in  these  cases  only  requires  the  use  of 
the  most  approved  machinery,  but  not  the  best  known  that 
mechanical  skill  and  ingenuity  can  devise  and  construct, 
whether  approved  or  even  unknown  to  appellants,  or  perhaps 
beyond  their  means  of  being  known  by  the  use  of  all  rea- 
sonable efforts.  To  be  approved,  such  appliances  must  not 
only  be  constructed,  but  so  far  used  as  to  be  approved  over 
others,  before  a  company  can  be  required  to  adopt  them.  The 
company  is  not  bound  to  purchase  the  patent  for  every  inven- 
tion claimed  to  be  an  improvement  on  such  machinery,  and 
test  it,  but  it  must,  when  such  an  invention  has  been  tested, 
and  has  been  approved  as  better  than  those  it  is  using,  be 
required  to  adopt  and  use  the  better  machinery.  In  this,  as 
in  the  discharge  of  its  other  duties,  it  can  only  be  required 
to  employ  due  diligence  to  provide  itself  with  the  best,  but 
can  not  be  held  to  unreasonable  and  ruinous  efforts  to  pre- 
vent injury. 
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Inasmuch  as  the  evidence  was  conflicting  as  to  where  the 
fire  started,  we  think  the  jury  should  have  been  correctly 
instructed.  Had  the  evidence  been  so  clear  as  to  show  that 
the  verdict  was  right,  and  that  no  other  could  have  been  found 
without  being  set  aside,  then  we  should  not  hesitate  to  affirm 
the  judgment.  We  never  affirm  against  erroneous  instruc- 
tions, unless  we  can  see  that  the  result  could  not,  or  clearly 
should  not,  be  varied  with  correct  instructions. 

Where  it  is  so  manifest,  from  the  evidence,  that  justice 
has  been  done,  that  any  other  finding  would  not  be  permitted 
to  stand,  then  faulty  instructions  should  be  disregarded,  as 
we  can  see  they  did  not  contribute  improperly  to  the  rendi- 
tion of  the  verdict ;  but  where  it  is  not  manifest  that  the 
verdict  is  right,  and  we  can  see  that  faulty  instructions  may 
have  contributed  to  the  result,  in  such  cases  it  is  proper  that 
another  jury  should  pass  upon  the  evidence,  under  proper 
instructions. 

The  questions  as  to  whether  appellant  negligently  permit- 
ted the  fire  to  escape,  by  failing  to  keep  its  right  of  way 
properly  freed  from  dry  grass  and  weeds,  and  whether  it  was 
employing  the  proper  machinery  in  the  " smoke-stack"  of 
its  engine,  were  questions  for  the  jury,  and,  inasmuch  as  the 
case  will  have  to  be  submitted  to  another  jury,  we  refrain 
from  commenting  on  the  weight  of  the  evidence. 

But,  for  the  error  in  giving  the  third  of  appellees'  instruc- 
tions, the  judgment  of  the  court  below  is  reversed  and  the 
cause  remanded. 

Judgment  reversed. 
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James  B.  Hamilton  et  ah 

v. 

The  People  oe  the  State  of  Illinois. 

1.  Criminal  law— power  of  the  court  where  prisoner  pleads  guilty  to  an 
indictment  for  murder.  The  only  limitation  placed  upon  the  power  of 
the  court  by  the  act  of  1867,  in  relation  to  capital  punishment,  is,  that  it 
shall  sentence  no  person  convicted  of  murder  to  death,  unless  the  jury 
have  so  returned,  as  a  part  of  their  verdict;  and  the  183d  section  of  the 
Criminal  Code  of  1845  not  being  inconsistent  with  the  act  of  1867,  is  not 
repealed  by  it;  and  under  this,  the  last  named  section,  the  court  has  the 
power,  when  a  person  indicted  for  murder  pleads  guilty,  to  sentence  him 
to  imprisonment  in  the  penitentiary  for  life. 

2.  The  act  of  1869,  amendatory  of  the  law  of  1867,  so  far  as  it  applies 
to  the  power  of  the  court  to  sentence  a  prisoner  to  imprisonment  in  the 
penitentiary  upon  a  plea  of  guilty  to  an  indictment  for  murder,  conferred 
no  new  power.    It  simply  re-enacted  the  law  as  it  then  stood. 

Writ  op  Error  to  the  Circuit  Court  of  Henry  county; 
the  Hon.  George  W.  Pleasants,  Judge,  presiding. 

Mr.  E.  Callahan,  for  the  plaintiffs  in  error. 

Mr.  James  K.  Edsall,  Attorney  General,  for  the  People. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

Plaintiffs  in  error,  at  the  February  term,  1868,  of  the  cir- 
cuit court  of  Henry  county,  were  indicted  for  the  murder  of 
Peter  Hoist. 

At  the  October  term,  Hamilton  having  filed  a  plea  of  not 
guilty,  upon  his  motion  a  separate  trial  was  awarded  him,  a 
jury  was  impanneled,  and  the  trial  proceeded.  The  next  day 
he  withdrew  his  plea  of  "not  guilty,"  and  entered  a  plea  of 
"guilty."  The  same  day,  Murphy,  who  was  jointly  indicted 
with  Hamilton  for  the  murder  of  Hoist,  came  into  open  court, 
and  entered  a  plea  of  "guilty,"  and  thereupon  the  court  sen- 
tenced both  of  them  to  the  penitentiary  for  life. 
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The  act  of  1867,  in  relation  to  capital  punishment,  pro- 
vides :  "No  person  shall  be  sentenced  to  death  by  any  court, 
unless  the  jury  shall  have  so  found  in  their  verdict  upon  the 
trial."  And  it  is  now  insisted,  that  when  a  prisoner,  under 
that  statute,  pleads  "guilty"  to  an  indictment  for  murder,  he 
can  neither  be  sentenced  to  imprisonment  in  the  penitentiary, 
nor  sentenced  to  death. 

Under  the  provisions  of  that  act,  it  was  competent  for  the 
jury  impanneled  to  try  a  party  charged  with  murder,  in  case 
of  conviction,  to  return,  as  a  part  of  their  verdict,  either  that 
the  prisoner  suffer  death  by  hanging,  or  that  he  be  imprisoned 
in  the  penitentiary  for  the  term  of  his  natural  life,  or  for  a 
term  not  less  than  fourteen  years.  It  will  be  observed,  the 
only  limitation  placed  upon  the  power  of  the  court  is,  it  shall 
sentence  no  person  convicted  of  murder  to  death,  unless  the 
jury  have  so  returned  as  a  part  of  their  verdict. 

This  act  must  necessarily  be  construed  in  connection  with 
the  existing  laws  upon  that  subject.  The  183d  section  of  the 
Criminal  Code,  E.  S.  1845,  was  not  in  conflict  with  the  act 
of  1867,  and  was  not,  therefore,  repealed.  It  provides,  in 
all  cases  where  the  party  indicted  shall  plead  "guilty,"  such 
plea  shall  be  received  and  recorded,  "and  the  court  shall 
proceed  to  render  judgment  and  execution  thereon,  as  if  he 
or  she  had  been  found  guilty  by  jury." 

No  reason  is  perceived  why  the  court,  under  this  section 
of  the  statute,  did  not  possess  ample  power  to  sentence  the 
accused,  on  their  plea  of  guilty,  to  the  penitentiary  for  life, 
the  same  as  if  they  had  been  found  guilty  by  a  jury. 

The  act  of  1869,  amendatory  to  the  law  of  1867,  was  in- 
tended to  confer  additional  powers  on  the  court  in  capital 
cases,  and,  notwithstanding  the  plea  of  guilty,  it  was  made 
lawful  for  the  court  to  "'sentence  the  prisoner  to  be  executed  ;" 
and,  by  way  of  making  the  law  complete  in  itself,  it  was  ad- 
ded, "or  may  sentence  such  prisoner  to  the  penitentiary,  in 
the  same  manner  as  might  be  done  by  the  verdict  of  a  jury." 
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The  court  already,  by  the  existing  law,  had  full  authority, 
on  a  plea  of  guilty,  in  capital  cases,  to  sentence  the  prisoners 
to  the  penitentiary,  and  the  act  of  1869  conferred  no  new 
power  in  that  regard.  It  simply  re-enacted  the  law  as  it 
then  stood. 

Perceiving  no  error  in  the  record,  the  judgment  is  affirmed. 

Judgment  affirmed. 


The  Illinois  Central  Kailroad  Company 


Thomas  Godfrey. 

1.  Right  op  way — is  the  exclusive  property  of  the  railroad  company. 
The  right  of  way  of  a  railroad  company  is  its  exclusive  property,  upon 
which  no  unauthorized  person  has  a  right  to  be,  for  any  purpose,  and  any 
person  who  travels  upon  the  right  of  way  of  a  railroad  company,  for  his 
own  convenience,  as  a  foot-way,  and  not  for  any  purpose  of  business  con- 
nected with  the  railroad,  is  a  wrong-doer  and  trespasser. 

2.  The  mere  acquiescence  of  a  railroad  company  in  the  use  of  its 
track  or  right  of  way  by  persons  passing  along  it,  as  a  foot-way,  does 
not  give  such  persons  a  right  of  way  over  the  track,  nor  is  the  company 
bound  to  protect  or  provide  safe-guards  for  persons  so  using  its  grounds. 

3.  Negligence — the  degree  of  care  to  be  used  by  a  party  complaining  of 
negligence  of  another.  Where  both  parties  are  equally  in  the  position  of 
right,  which  they  hold  independent  of  the  favor  of  each  other,  the  one 
complaining  of  an  injury  is  only  bound  to  show  that  it  was  produced  by 
the  negligence  of  the  defendant,  and  that  the  complaining  party  exercised 
ordinary  care  or  diligence  to  avoid  it.  But  where  the  party  injured  is 
himself  in  the  wrong,  or  not  in  the  exercise  of  a  legal  right,  or  was  at  the 
time  enjoying  a  privilege  or  favor  granted  without  compensation  or  ben- 
efit to  the  party  granting  it,  and  of  whose  carelessness  complaint  is  made, 
the  party  complaining  must  use  extraordinary  care  before  he  can  properly 
complain  of  the  negligence  of  the  other. 

4.  As  a  general  rule,  it  is  culpable  negligence  for  a  party  to  cross  a 
railroad  track,  at  a  highway  crossing,  without  looking  in  every  direction 
that  the  rails  run,  to  ascertain  whether  a  train  is  approaching,  and  this 
requirement  applies  with  increased   force  to  one  who  was  not  lawfully 
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using  the  railroad  track,  but  passing  laterally  along  it,  not  at  a  highway- 
crossing. 

5.  Same — when  railroad  company  only  liable  for — when  wanton  and  wil- 
ful injury.  When  a  plaintiff  is  unlawfully  upon  the  track  of  a  railroad 
company,  and  is  injured  by  a  passing  train,  the  company  can  only  beheld 
liable  for  wanton  or  wilful  injury,  or  such  gross  negligence  as  evinces 
wilfulness. 

6.  Pleading  and  evidence.  In  a  suit  against  a  railroad  company  for 
injuries  occasioned  to  the  plaintiff  by  being  struck  by  a  passing  train, 
where  the  declaration  contained  no  averment  that  there  was  a  city  ordi- 
nance regulating  the  rate  of  speed  of  trains  at  the  place  of  the  accident, 
it  was  improper  to  admit  evidence  as  to  the  rate  of  speed  being  greater 
than  that  prescribed  by  the  ordinance. 

Appeal  from  the  Circuit  Court  of  Macon  county;  the 
Hon.  Arthur  J.  Gallagher,  Judge,  presiding. 

This  was  an  action  on  the  case,  brought  by  appellee  against 
appellant,  to  recover  for  injuries  received  from  being  run 
against  by  a  switch  engine  in  appellant's  yard,  at  Decatur,  a 
short  distance  north  of  the  crossing  of  the  Toledo,  Wabash 
and  Western  railway. 

The  evidence  shows  that  the  defendant's  road  at  the  local- 
ity of  the  crossing,  consists  of  three  tracks,  running  in  almost 
a  right  line  for  a  distance  of  some  500  feet  south  from,  and 
over  200  feet  north  from  the  crossing  of  the  Toledo.  Wabash 
and  Western  railway,  the  west  and  middle  tracks  being  7^ 
feet  apart;  the  passenger  depot  and  platform  being  in  the 
south-east  angle  of  the  roads  ;  the  freight  house  and  platform 
in  the  north-west  angle.  The  injury  occurred  a  little  north 
of  the  centre  of  the  freight  house,  about  76  feet  north  from 
said  railway  crossing,  and  on  the  west  rail  of  the  middle  track. 
The  plaintiff  was  on  his  return  home  from  hunting  for  his 
cow,  and  got  upon  defendant's  road  at  the  crossing  of  the  T., 
W.  and  W.  railway,  and  walked  north  between  the  west  and 
middle  tracks  to  the  point  where  the  accident  occurred.  The 
switch  engine  moved  north  on  the  middle  track,  from  a  point 
south  of  Eldorado  street,  about  500  feet  south  from  the  rail- 
way crossing,  and  overtook  plaintiff  at  the  point  where  the 
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accident  occurred,  struck  the  plaintiff  and  caused  the  injury. 
He  was  knocked  down,  both  his  feet  were  run  over  by  the 
wheels  of  the  locomotive  and  so  injured  that  they  had  after- 
wards .to  be  amputated. 

Persons  had  been  in  the  habit  of  passing  and  re-passings 
on  foot,  between  the  middle  and  west  tracks  on  defendant's 
road,  from  the  crossing  north,  past  the  point  of  accident,  for 
a  number  of  years,  without  objection  by  the  company. 

Plaintiff  was  well  acquainted  with  the  locality.  He  had 
been  in  the  habit  of  crossing  there  for  many  years.  As 
plaintiff  states  it,  he  "passed  over  the  T.,  W.  and  W.  railway, 
going  home;  looked  behind  me  and  didn't  see  any  engine; 
got  on  the  Central  track  on  the  north  side  of  the  T.,  W.  and 
W.  railway,  where  the  roads  cross ;  had  passed  there  a  good 
many  times  for  the  last  seven  years;  I  was  walking  along 
there  between  the  two  west  tracks  ;  had  got  about  30  steps 
north  of  the  T.,  W.  and  W.  railway;  just  as  I  was  going 
north,  one  of  the  hands  from  the  freight  house  said,  look  out; 
I  heard  him,  and  before  I  could  look  round  I  was  struck; 
was  knocked  down  ;  it  was  about  half  past  3  o'clock  P.  M. ; 
didn't  see  any  engine  when  I  got  on  the  road;  didn't  hear  a 
whistle  or  bell  sounded  ;  I  didn't  know  which  track  it  wTas 
on  when  I  heard  the  man  speak." 

This  comprises  all  the  evidence  as  to  the  plaintiff's  care 
and  caution.  Immediately  before  the  accident,  plaintiff  was 
going  north  on  the  left  hand  side  of  the  engine.  The  wit- 
ness, Stafford,  was  riding  on  the  engine  with  Adams,  the 
engineer,  and  was  in  the  cab,  on  the  left  hand  side.  He  tes- 
tifies that  he  saw  Godfrey,  the  plaintiff,  when  the  latter  was 
10  feet  ahead  of  the  engine,  and  the  length  of  a  walking- 
cane  from  the  left  hand  rail  of  the  middle  track.  "I  didn't 
have  no  idea  he  was  going  to  get  in  the  way  of  the  engine. 
He  just  looked  like  he  staggered  up  against  the  engine;  the 
beam  on  the  front  of  the  engine  hit  him;  it  sticks  out  over 
the  rail  about  8  inches" — (another  witness  testified  18  inches). 
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Adams,  the  engineer,  testifies  that  he  was  at  his  place  on 
the  right  hand  side  of  the  cab,  looking  out  of  the  window, 
with  his  head  out,  watching  for  the  train  on  the  other  road, 
there  being  an  engine  and  train  on  the  T.,  W.  and  W.  rail- 
way, just  east  of  the  crossing,  headed  west,  the  head  stand- 
ing within  3  or  4  feet  of  the  main  track  of  defendant's  road; 
that  he  did  not  see  plaintiff  until  after  he  was  hurt;  that  the 
engineer,  from  the  engineer's  station  in  the  cab,  could  not  see 
a  man  walking  in  front  of  the  cab,  2  to  4  feet  to  the  left  of 
the  engine,  unless  the  man  was  25  or  30  feet  ahead  of  the 
engine. 

Edmunson,  the  yard-master,  was  sitting  on  the  cross-beam 
in  front  and  at  the  right  hand  side  of  the  engine.  He  testi- 
fies that  he  was  looking  at  the  engine  on  the  T.,  W.  and  W. 
railway,  and  did  not  see  plaintiff.  The  switch  engine  was 
worked  by  the  engineer  alone — no  fireman  was  allowed  ;  the 
engine  made  twenty-five  or  thirty  trips  a  day  about  the  yard; 
fifteen  or  twenty  trains  a  day  crossed  the  crossing"  between 
sunrise  and  dark.  The  engine  did  not  stop  before  crossing 
the  T.,  W.  and  W.  railway,  nor  after  it  started  to  move  up 
the  middle  track  from  the  switch.  The  evidence  as  to  the 
speed  of  the  engine,  and  whether  more  than  at  the  rate  of  six 
miles  per  hour,  was  conflicting,  as  also  whether  the  bell  was 
rung.  The  evidence  seemed  to  show  quite  clearly  that  there 
was  a  flag-man  on  duty  at  the  railroad  crossing,  and  that  he 
signalled  the  switch  engine  to  cross. 

Plaintiff  introduced  in  evidence,  against  defendant's  objec- 
tion, what  purported  to  be  a  city  ordinance  of  Decatur,  pro- 
hibiting, under  a  certain  penalty,  the  running  of  any  railroad 
engine  or  train  of  cars  at  a  greater  rate  of  speed  than  six 
miles  per  hour,  within  the  corporate  limits  of  Decatur,  where 
the  accident  occurred. 

The  foregoing  presents  a  substantial  statement  of  the  ma- 
terial facts  and  circumstances  bearing  upon  the  questions  here 
considered. 
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Upon  the  trial   the  following   instruction,  among   others, 
was  given  for  the  plaintiff: 

"  2.  If  the  jury  believe,  from  the  evidence,  that,  on  or 
about  the  4th  day  of  November,  A.  D.  1871,  the  plaintiff  was 
walking  upon  the  right  of  way  of  the  defendant,  north  of 
the  intersection  of  the  railway  of  the  defendant  with  the 
Toledo,  Wabash  and  Western  railroad,  in  the  city  of  Decatur, 
Illinois,  and  that  the  place  where  the  plaintiff  was  so  walk- 
ing was  a  public  thoroughfare,  used  by  the  citizens  of  said 
city,  to  pass  and  re-pass  thereon,  without  hindrance  or  objec- 
tion bv  the  defendant ;  and  if  the  jury  further  believe,  from 
the  evidence,  that,  while  the  plaintiff  was  so  walking  on  said 
right  of  way  of  defendant,  and  that  he  was  using  due  care 
and  caution  in  walking  thereon,  an  engine  of  the  defendant 
was  negligently  and  carelessly  run  upon  and  against  the 
plaintiff,  while  said  engine  was  under  the  control  and  man- 
agement of  the  servants  of  the  defendant,  and  that  the 
plaintiff  was  injured  by  and  through  such  negligence  and 
carelessness  of  the  servants  of  the  defendant,  then,  in  such 
case,  the  jury  should  find  for  the  plaintiff." 

And  the  following  instructions  asked  by  the  defendant 
were  refused: 

"  13.  The  court  instructs  for  the  defendant,  that  defend- 
ant, by  the  law,  had  the  right  to  the  exclusive  use  of  its  right 
of  wav  and  tracks  for  the  purpose  of  conducting  its  business 
as  a  common  carrier,  and  that  plaintiff  had  no  right,  by  the 
law,  to  be  upon  such  right  of  way,  or  to  do  anything  which 
would  delay  the  defendant  in  the  prosecution  of  its  legitimate 
business,  or  which  would  obstruct  or  impede  the  progress  of 
the  engines  being  lawfully  used  by  defendant  in  its  business. 
And  if  the  jury  believe,  from  the  evidence,  that  the  plaintiff 
was  so  upon  the  right  of  way  of  the  defendant  at  the  time  he 
received  the  injury  complained  of,  then,  unless  the  jury  be- 
lieve, from  the   evidence,  that  Adams,  the  engineer  (if  they 
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believe,  from  the  evidence,  he  was  the  engineer,)  in  charge 
of  the  engine,  saw  the  plaintiff,  and  saw  that  he  was  in  dan- 
ger, and  could  have  prevented  the  injury,  and  would  not,  but 
wilfully  went  on  when  he  could  have  stopped,  the  jury  must 
find  for  the  defendant. 

"  14.  If  the  evidence  in  this  case  shows  that  the  injury 
complained  of  happened  on  the  ground  or  right  of  way  used 
and  occupied  by  the  defendant,  and  that  the  plaintiff  had  no 
right  to  be  where  he  was,  then  the  defendant  was  not  answer- 
able for  the  injury  unless  it  was  done  wilfully,  because  the 
defendant,  in  the  use  of  its  road,  is  not  bound  to  keep  a  look- 
out on  its  own  ground,  as  against  those  having  no  lawful  right 
on  the  road,  but  may  use  the  same  for  its  own  purpose,  in  its 
own  way,  and  any  person  going  on  its  track  without  permis- 
sion, at  such  place,  is  there  at  his  own  peril  and  in  his  own 
wrong,  and  therefore,  if  he  is  injured,  he  can  not  recover,  be- 
cause his  own  neglect  or  carelessness  has  contributed  thereto, 
unless  the  jury  believe,  from  the  evidence,  that  the  defend- 
ant was  guilty  of  gross  negligence,  and  wilfully  injured  the 
plaintiff. 

"  15.  The  court  instructs  for  the  defendant  that,  notwith- 
standing the  jury  may  believe,  from  the  evidence,  that  plain- 
tiff, and  divers  others,  about  the  time  of  the  alleged  injury, 
used  the  right  of  way  and  tracks  of  defendant  as  a  foot-path, 
yet  such  use  did  not  relieve  the  plaintiff  of  the  legal  duty  of 
extraordinary  care  and  caution  at  a  place  of  danger,  and  such 
use  by  plaintiff  was  none  the  less  negligence  on  the  part  of 
the  plaintiff  because  it  may  have  been  frequent. 

"  16.  The  court  instructs  for  defendant  that,  when  a  party 
is  on  the  right  of  way  or  track  of  a  railroad,  and  in  danger, 
the  railroad  company  can  not  be  held  liable  in  damages  for 
injury  that  may  be  sustained,  under  such  circumstances,  unless 
the  evidence  shows,  to  the  satisfaction  of  the  jury,  that  the 
servant  or  servants  of  the  company  were  guilty  of  negligence 
so  gross  as  to  amount  to  a  wilful  disregard  of  the  rights  and 
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safety  of  the  party  in  danger,  and  under  such  circumstances 
as  show  servants  might  avoid  the  difficulty,  and  would  not; 
and  if  the  jury  believe,  from  the  evidence  in  this  case,  that 
plaintiff  received  the  injuries  complained  of  while  on  the 
right  of  way  of  defendant,  within  18  inches  of  the  track,  then, 
unless  they  believe,  from  the  evidence,  that  the  engineer  in 
charge  of  the  engine  knew  of  the  danger  of  plaintiff,  and  had 
it  in  his  power  to  avert  the  danger  and  save  plaintiff,  and  did 
not  do  so,  the  jury  must  find  for  the  defendant." 

The  plaintiff  recovered  and  defendant  appealed. 

Messrs.  Nelson  &  Roby,  for  the  appellant. 

Messrs.  Crea  &  Ewing,  Mr.  W.  W.  O'Brien,  and  Messrs. 
Park  &  Lee,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  cause  was  tried  in  the  court  below,  and  submitted  to 
the  jury,  as  manifested  by  the  instructions  given  and  re- 
fused, upon  an  erroneous  theory,  which  was,  that,  from  the 
fact  of  the  citizens  of  Decatur  having  been  in  the  habit  of 
passing  and  re-passing  over  the  portion  of  defendant's  right 
of  way,  where  the  injury  in  question  occurred,  the  plaintiff 
had  acquired  some  right  which  affected  the  defendant's  rela- 
tion toward  him,  and  that,  at  the  time  of  the  accident,  he  was 
in  the  exercise  of  a  legal  right.  It  very  materially  affects 
the  question  of  the  respective  duties  and  liabilities  of  the 
parties,  whether,  at  such  time,  the  plaintiff  was  in  the  exer- 
cise of  a  legal  right  or  not. 

The  right  of  way  was  the  exclusive  property  of  the  com- 
pany, upon  which  no  unauthorized  person  had  a  right  to  be, 
for  any  purpose.  The  plaintiff  was  traveling  upon  defend- 
ant's right  of  way,  not  for  any  purpose  of  business  connected 
with  the  railroad,  but  for  his  own  mere  convenience,  as  a  foot- 
way, in  reaching  his  home,  on  return  from  a  search  after  his 
cow.     There  was  nothing  to  exempt  him  from  the  character 
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of  a  wrong-doer  and  trespasser  in  so  doing,  further  than  the 
supposed  implied  assent  of  the  company,  arising  from  their 
non-interference  with  a  previous  like  practice  by  individuals. 
But,  because  the  company  did  not  see  fit  to  enforce  its  rights, 
and  keep  people  off  its  premises,  no  right  of  way  over  its 
ground  was  thereby  acquired.  It  was  not  bound  to  protect 
or  provide  safeguards  for  persons  so  using  its  grounds  for 
their  own  convenience.  The  place  was  one  of  danger,  and 
such  persons  went  there  at  their  own  risk,  and  enjoyed  the 
supposed  implied  license  subject  to  its  attendant  perils.  At 
the  most,  there  was  here  no  more  than  a  mere  passive  acqui- 
escence in  this  use.  A  mere  naked  license  or  permission  to 
enter  or  pass  over  an  estate,  will  not  create  a  duty  or  impose 
an  obligation  on  the  part  of  the  owner  to  provide  against  the 
danger  of  accident.  Sweeny  v.  Old  Colony  and  Newport  By.  Co. 
10  Allen,  373;  HicJcey  v.  Boston  and  Lowell  By.  Co.  14  id. 
429;  Phil,  and  B.  B.  Co.  v.  Hummel,  44  Penn.  St.  375;  Gil- 
lis  v.  The  Penn.  By.  Co.  59  id.  129. 

For  all  the  purposes  of  this  suit,  the  plaintiff  stands  in  no 
more  favorable  condition  than  that  of  a  wrong-doer  and  tres- 
passer. He  was  not,  at  the  time  of  the  accident,  in  the  exer- 
cise of  a  legal  right,  and  was  in  the  enjoyment  of  no  more 
than  a  bare  license  or  assent  tacitly  given,  and  his  duty  and 
the  obligation  of  the  company  are  to  be  measured,  as  in  the 
case  of  one  thus  situated.  Where  both  parties  are  equally 
in  the  position  of  right,  which  they  hold  independent  of  the 
favor  of  each  other,  the  plaintiff  is  only  bound  to  show  that 
the  injury  was  produced  by  the  negligence  of  the  defendant, 
and  that  he  exercised  ordinary  care  or  diligence  in  endeav- 
oring to  avoid  it.  But  where  the  plaintiff  is  himself  in  the 
wrong,  or  not  in  the  exercise  of  a  legal  right,  or  was,  at  the 
time,  enjoying  a  privilege  or  favor  granted  without  compen- 
sation or  benefit  to  the  party  granting  it,  and  of  whose 
carelessness  complaint  is  made,  he,  the  plaintiff,  must  use 
extraordinary  care,  before  he  can  complain  of  the  negligence 
of  another.     Aurora  Branch  B.  B.  Co.  v.  Grimes,  13  111.  585. 
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As  a  general  rale,  it  is  culpable  negligence  to  cross  the 
track  of  a  railroad  at  a  highway  crossing,  without  looking  in 
every  direction  that  the  rails  run,  to  ascertain  whether  a  train 
is  approaching.  Shearm.  &  Redf.  on  Negligence,  sec.  488, 
and  cases  cited  in  note;  and  the  same  degree  of  care  and  pre- 
caution, of  course,  should  be  required  on  the  part  of  one  trav- 
eling laterally  upon  the  track. 

With  increased  force  did  this  requirement  apply  to  this 
plaintiff,  who  was  not  lawfully  using  the  railroad  track.  He 
only  says  that,  when  he  went  on  to  the  road,  he  looked  and  saw 
no  engine.  But  this  was  not  enough.  He  should  have  kept 
constant  watch,  while  he  was  traveling  along  the  track,  for 
the  approach  of  an  engine.  Besides,  there  was  ample  space 
between  the  tracks  for  plaintiff  to  have  walked,  without  ex- 
posure to  danger  on  either  track  ;  and  there  would  seem  to 
have  been  an  omission  of  due  care  in  not  so  walking  in  the 
place  where  he  was,  as  not  to  place  himself  needlessly  within 
striking  distance  of  the  engine. 

The  negligence  of  defendant  alleged  in  the  declaration  is, 
in  not  ringing  a  bell  or  blowing  a  whistle  before  the  engine 
crossed  the  railroad  crossing,  and  in  not  slackening  speed  as 
it  approached  and  passed  over  the  crossing,  and  in  running  at 
a  great  rate  of  speed ;  and  it  is  further  insisted  on  in  argu- 
ment, as  negligence,  that  there  was  no  fireman  employed  on 
the  engine,  and  that  those  in  charge  of  the  engine  had  their 
attention  directed  to  the  train  on  the  other  road,  near  the 
crossing,  instead  of  forward,  along  the  track.  But  the  defend- 
ant, under  the  circumstances  of  this  case,  is  clearly  charge- 
able with  no  such  negligence  as  this.  It  is  only  for  wanton 
or  wilful  injury  that  the  defendant  is  here  chargeable,  or  such 
gross  negligence  as  evidences  wilfulness.  Notwithstanding 
the  plaintiff  was  unlawfully  upon  defendant's  right  of  way, 
or  not  in  the  exercise  of  a  legal  right,  and  that  his  own  lack 
of  ordinary  care  exposed  him  to  the  risk  of  injury,  yet  the 
defendant  might  not,  with  impunity,  wantonly  or  wilfully 
injure  him.     And  if  defendant's   servants,  who  wTere  in  the 
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management  of  the  engine,  after  becoming  aware  of  plain- 
tiff 's  danger,  failed  to  use  ordinary  care  to  avoid  injuring 
him,  defendant  might  be  liable.  And  this,  as  we  conceive,  is 
the  only  measure  of  liability  to  be  claimed,  under  the  facts 
of  this  case,  laying  out  of  view  any  breach  of  the  ordinance, 
which  will  be  hereafter  referred  to.  The  Aurora  Branch  R.  R. 
Co.  v.  Grimes,  supra. ;  Galena  and  Chicago  Union  R.  R.  Co.  v. 
Jacobs,  20  id.  478 ;  St.  Louis,  Alton  and  Terre  Haute  Railroad 
Co.  v.  Todd,  36  id.  409  ;  Chicago  and  Alton  Railroad  Co.  v. 
Gretzner,  46  id.  74;  Shearm.  &  Red f.  on  Negligence,  sees. 
25,  36 ;  1  Redf.  Law  of  Railways,  464,  468 ;  The  Tonawanda 
Railroad  Co.  v.  Munger,  5  Denio,  255  ;  Phil,  and  R.  H.  Co. 
v.  Hummell,  and  Gillis  v.  The  Penn.  Ry.  Co.  supra. 

The  principle  embodied  in  defendant's  refused  instructions, 
is  in  conformity  with  the  views  here  expressed,  and,  as  ap- 
plied to  the  facts  of  this  case,  we  regard  them  as  substantially 
correct,  and  that  they  should  have  been  given. 

The  2d  instruction  given  for  the  plaintiff  (and  the  6th  and 
7th  are  liable  to  the  same  objection,)  is  erroneous,  in  inti- 
mating the  idea  that  the  use  of  defendant's  road  by  citizens,  to 
walk  back  and  forth  upon  without  hindrance  or  objection  by 
defendant,  constituted  the  same  a  public  thoroughfare  for 
people  to  walk  upon. 

The  company  did  not,  in  any  sense,  hold  forth  an  invita- 
tion to  the  public  to  use  this  track  for  foot  travel.  The  rail- 
road company  owned  the  right  of  way,  and  had  a  clear  right 
to  a  free  track,  which  they  had  not  yielded  up  or  modified  by 
any  act  of  their  own,  and  the  jury  should  not  have  been  mis- 
led, by  the  instructions,  to  think  otherwise,  as  they  well  might 
have  been. 

The  omission  to  notice  other  instructions  given  for  the 
plaintiff,  is  not  to  be  understood  as  an  implied  sanction  of 
them.  In  so  far  as  they  may  run  counter  to  the  views  here 
announced,  they  must  be  deemed  erroneous. 

What  has  been  said  is  without  reference  to  the  question  of 
the  rate  of  speed  of  the  engine  being  greater  than  that  pre- 
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scribed  by  the  ordinance  of  Decatur,  introduced  in  evidence. 
The  declaration  contains  no  allegation  that  there  was  a  city 
ordinance  regulating  the  speed  of  trains,  and  objection  was 
made  to  the  introduction  of  the  ordinance  in  evidence,  be- 
cause the  defendant  had  not  been  charged  with  a  breach  of 
the  ordinance. 

In  Illinois  Central  Railroad  Co.  v.  McKee,  43  111.  119,  the 
negligence  charged  in  the  declaration  was,  in  not  maintain- 
ing and  keeping  in  repair  a  fence  ;  and  it  was  held  that  testi- 
mony was  inadmissible  that  a  gate  on  the  line  of  the  fence 
had  been  left  open,  because  there  was  no  allegation  of  negli- 
gence in  that  respect,  to  give  notice  to  the  defendant  of  what 
he  was  to  defend  against.  Under  the  authority  of  that  case, 
we  think  the  ordinance  should  have  been  excluded.  Besides, 
the  testimony  as  to  the  rate  of  speed  being  in  excess  of  that 
prescribed  by  the  ordinance,  was  conflicting,  which  rendered 
it  important  that  the  jury  should  have  been  correctly  in- 
structed in  other  respects.  What  effect  running  at  a  rate  of 
speed  prohibited  by  the  ordinance  might  have  upon  the  rights 
of  the  parties,  we  are  to  be  understood  as  expressing  no 
opinion  in  regard  thereto. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Pauline  Wahle 

V. 

William  Wahle. 

1.  Husband  and  wife — when  the  wife  is  entitled  to  separate  maintenance. 
To  entitle  a  wife  to  a  separate  maintenance,  she  must  show  that  she  lives 
separate  and  apart  from  her  husband  without  her  fault.  If  she  volun- 
tarily abandons  him,  if  she  is  compelled  to  abandon  him  on  account  of 
her  adultery  or  her  wicked  conduct,  she  will  not  be  entitled  to  a  separate 
maintenance. 
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2.  Evidence — a  judgment  or  decree  is  not  evidence  upon  a  question 
which  is  only  collaterally  drawn  in  question,  nor  to  any  matter  inci- 
dentally cognizable,  or  where  it  is  to  be  inferred  from  the  judgment  only 
by  argument  or  construction. 

3.  Same  —  verdict  of  a  jury  against  a  husband  seeking  a  divorce,  not 
sufficient  to  establish  the  claim  of  the  wife  to  a  separate  maintenance.  A 
husband  filed  a  bill  for  a  divorce,  on  the  ground  of  desertion,  and  the 
wife  answered,  justifying  the  desertion  on  the  grounds  of  the  cruelty  and 
unkindness  of  the  husband,  and  adultery  on  his  part,  and  filed  a  cross- 
bill alleging  the  same  facts,  and  praying  for  a  separate  maintenance;  the 
issues  upon  the  bill  for  divorce  were  submitted  to  a  jury,  and  their  ver- 
dict was  against  the  complainant,  and  thereupon  the  court  decreed  that 
the  complainant's  bill  be  dismissed,  and  the  cross-bill  was  continued  for 
hearing  until  a  subsequent  term  of  court:  Held,  that,  upon  the  subse- 
quent hearing  of  the  cross-bill,  the  finding  of  the  jury  upon  the  issues 
submitted  upon  the  original  bill  was  not  sufficient  evidence  of  the  truth 
of  the  allegations  of  the  cross-bill  to  entitle  the  wife  to  a  decree  for  sep- 
arate maintenance. 

4.  Same — of  a  particeps  criminis  in  adultery.  The  evidence  of  a  par- 
ticeps  criminis  in  adultery  is,  at  best,  liable  to  grave  suspicion,  and  it 
should  in  no  case  be  admitted,  unless  it  is  pertinent  to  the  issue,  and  the 
party  against  whom  it  is  produced  has  been  reasonably  advised  by  the 
state  of  the  pleadings,  so  that  he  may  be  prepared  to  meet  it. 

5.  Pleading  and  evidence.  On  the  hearing  of  a  cross-bill  filed  by  a 
wife  living  separate  from  her  husband,  for  a  separate  maintenance,  in 
which  the  husband  was  charged  with  having  committed  adultery  at  dif- 
ferent times  and  places,  but  there  was  no  proof  sustaining  the  charges,  the 
court  properly  excluded  the  deposition  of  a  woman  who  testified  to  the 
husband  having  committed  adultery  with  her  subsequently  to  the  filing 
of  the  cross-bill. 

Appeal  from  the  Circuit  Court  of  Morgan  county;  the 
Hon.  Charles  D.  Hodges,  Judge,  presiding. 

Messrs.  Morrison  &  Whitlock,  for  the  appellant. 
Messrs.  Dummer  &  Brown,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

Appellee  filed  his  bill  in  the  office  of  the  clerk  of  the  cir- 
cuit court  of  Morgan  county,  against  the  appellant,  on  the 
27th  day  of  January,  1871,  praying  for  a  divorce  upon  the 
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ground  that  appellant  had,  without  any  just  or  reasonable 
cause,  wilfully  deserted  and  abandoned  him  for  two  years. 

On  the  14th  day  of  August  following,  appellant  answered 
the  bill,  admitting  that  she  had  not  resided  or  cohabited  with 
appellee  for  two  years  before  the  filing  of  his  bill,  and  justi- 
fying her  conduct  by  his  unkindness  and  cruelty. 

On  the  12th  day  of  December,  of  the  same  year,  appellant 
filed  her  cross-bill  against  appellee,  charging  him  with  cru- 
elty and  adultery,  and  praying  for  a  separate  maintenance. 

On  the  9th  day  of  February,  1872,  appellant  filed  her 
amended  answer  to  the  bill  of  appellee,  charging  him  with 
adultery. 

Appellee  filed  replications  to  the  answers  of  appellant,  and 
also  answer  to  her  cross-bill. 

At  the  November  term,  1872,  of  the  Morgan  circuit  court, 
the  issues  upon  appellee's  bill  for  divorce  were  submitted  to 
and  tried  by  a  jury,  who  found  for  the  defendant,  upon  which 
the  court  decreed  that  the  bill  be  dismissed  at  the  complain- 
ant's costs. 

Appellant's  cross-bill  was  continued  for  hearing  until  the 
May  term,  1873,  when  the  case  was  heard  on  pleadings  and 
proofs,  and  decree  was  rendered  by  the  court  dismissing  the 
cross-bill. 

Appellant  insists  that  the  court  erred  in  dismissing  her 
cross-bill,  because  the  verdict  of  the  jury  was  a  judicial  de- 
termination, establishing  the  facts  alleged  in  her  cross-bill, 
and  justifying  her  in  living  apart  from  appellee. 

Had  the  issues  upon  the  cross-bill  been  submitted  to  the 
jury  with  the  issues  upon  the  original  bill,  and  the  verdict 
been  as  it  was,  there  would  be  much  force  in  the  position  con- 
tended for.  But  this  was  not  done,  the  cases  having  been 
disposed  of  as  if  the  one  had  no  connection  with  or  depen- 
dence upon  the  other. 

Is,  then,  the  record  of  a  judgment  finding  the  issues  against 
a  complainant,  who  seeks  a  divorce  on  the  ground  of  aban- 
donment, conclusive   evidence    in   favor   of  the  defendant's 


1874.]  Wahle  v.  Wahle.  .  513 

Opinion  of  the  Court. 

right  to  recover  maintenance?  Does  such  a  record  conclu- 
sively prove  that  she  is  living  apart  from  her  husband  with- 
out her  fault  ?  It  can  not  be  pretended  that  the  object  of 
the  bills  and  the  relief  sought  is,  in  each  case,  the  same. 
Nor  will  the  same  evidence  necessarily  determine  both  cases. 
To  sustain  the  bill  for  divorce,  the  proof  must  show  that  the 
abandonment  was  without  the  fault  of  the  complainant;  that 
it  was  wilful,  and  that  it  was  continuous  for  the  period  of 
two  years.  If.  therefore,  the  abandonment  was  for  less  than 
two  years,  if  it  was  by  mutual  consent,  or  if  it  was  induced 
by  the  acts  of  the  complainant,  whatever  may  have  been  the 
fault  of  the  defendant,  the  verdict  would  necessarily  have  to 
be  for  the  defendant. 

To  sustain  the  bill  for  maintenance,  the  proof  must  show 
that  the  complainant  lives  separate  and  apart  from  her  hus- 
band without  her  fault.  If,  therefore,  she  voluntarily  aban- 
doned him,  if  she  was  compelled  to  abandon  him  on  ac- 
count of  her  adultery,  or  her  wicked  conduct,  the  verdict 
would  necessarily  have  to  be  against  her.  Proof  of  fault 
in  one,  is  not  evidence  of  correct  deportment  in  the  other. 
Nor  does  it  follow,  because  one  is  unable  to  maintain  an 
action,  the  other  must  necessarily  be  entitled  to  recover. 

It  is  of  no  importance  that  the  answer  of  appellant  did 
not  put  in  issue  the  length  of  time  which  she  had  abandoned 
appellee.  It  was  the  duty  of  the  court,  under  the  statute,  to 
require  full  proof  upon  this  point,  if,  in  its  judgment,  the 
ends  of  justice  required  it.  The  evidence  given  upon  the 
trial  of  the  original  bill  is  not  before  us.  The  verdict  of  the 
jury  is  general,  and  does  not  indicate  upon  what  their  find- 
ing is  predicated.  We  are,  therefore,  unable  to  know  upon 
what  evidence  they  were  induced  to  find  as  they  did.  If  the 
jury  believed,  from  the  evidence,  that  the  abandonment  was 
the  result  of  the  mutual  fault  of  the  parties,  the  verdict 
should  have  been  as  it  was.  Yet  no  one  would  pretend  that 
such  a  verdict  could  avail  the  defendant  in  a  subsequent  ap- 
33— 71st  III. 
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plication  for  affirmative  relief.  A  judgment  or  decree  is  not 
evidence  upon  a  question  which  was  only  collaterally  drawn 
in  question,  nor  to  any  matter  incidentally  cognizable,  or 
where  it  is  to  be  inferred  from  the  judgment  only  by  argu- 
ment or  construction.  Freeman  on  Judgments,  sec.  258 ; 
Lea  v.  Lea,  99  Mass.  493;  Jackson  v.  Wood,  3  Wendell,  27  ; 
Broom's  Legal  Maxims,  231.  We  think  the  court  properly 
disregarded  the  record  of  the  finding  upon  the  original  bill. 

It  is  also  insisted  that  the  court  erred  in  excluding  the  de- 
position of  Helen  Moeller,  proving  that  appellee  committed 
adultery  with  herself. 

This  evidence  neither  proved  nor  tended  to  prove  a  single 
charge  in  the  cross-bill.  It  is  true,  adultery  is  therein 
charged  as  having  been  committed  at  different  times  and 
places.  But  these  charges  are  entirely  unsustained  by  proof. 
If  adultery  was,  in  fact,  committed  with  this  witness,  as  was 
offered  to  be  shown  by  her  deposition,  it  was  long  subsequent 
to  the  filing  of  the  cross-bill  and  answer.  No  amendment  of 
the  cross-bill  was  made,  or  asked  to  be  made,  under  which  it 
would  have  been  pertinent.  The  evidence  of  a  particeps 
ci'iminis  in  adultery  is,  at  best,  liable  to  grave  suspicion,  and 
it  should  in  no  case  be  admitted,  unless  it  is  pertinent  to  the 
issue,  and  the  party  against  whom  it  is  produced  has  been 
reasonably  advised  by  the  state  of  pleadings,  so  that  he  might 
be  prepared  to  meet  it. 

Under  the  state  of  the  pleadings,  the  deposition  was  not 
admissible,  and  it  was  properly  excluded. 

It  is  finally  insisted  that  the  evidence  in  the  record  does 
not  sustain  the  decree  of  the  court  dismissing  the  cross-bill. 

We  have  carefully  examined  all  the  evidence  in  the  record, 
and  we  are  of  opinion  that  the  court  below  arrived  at  a 
proper  conclusion.  Much  of  appellee's  conduct  is  liable  to 
severe  censure,  but  that  of  the  appellant  is  equally,  if  not 
more,  objectionable.  Had  appellee's  conduct  driven  appel- 
lant away  from  her  home,  we  are  at  a  loss  to  comprehend 
why  it  did  not  do  so  when  the  indignities  and   injuries  were 
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recent.  She  remained  with  him  for  some  time  after  most  of 
which  she  now  complains  had  transpired.  When  she  started 
for  Europe,  no  separation  seems  to  have  been  anticipated  by 
either.  There  was  nothing  of  an  unpleasant  nature,  of 
which  she  complains,  occurring  at  or  immediately  before  the 
time  of  her  departure.  The  appellee  consented  that  she 
should  make  the  trip,  and  gave  her  money  for  that  purpose. 
She  wrote  him  from  Bloomington,  also  from  New  York,  ad- 
dressing him  as  "Dear  husband,"  speaking  familiarly  of  mat- 
ters at  their  home,  and  the  incidents  of  her  trip,  intimating 
no  dissatisfaction,  and  no  desire  to  separate  from  him. 

Appellant  left  her  husband  at  Jacksonville,  and  started  to 
Europe,  in  August,  1868.  The  first  intimation  that  she  gave 
him  that  she  did  not  intend  to  return,  was  in  a  letter  dated 
at  Goerlitz,  December  3,  1869,  really  written,  however,  as  she 
explains,  on  the  3d  of  January,  1869.  In  this  letter  she  re- 
views some  of  the  circumstances  of  their  married  life,  and 
says  :  "Enclosed  you  will  find  my  photograph.  You  see  I 
have  grown  stronger,  and  am  probably  now  still  stronger 
than  at  the  time  when  the  picture  was  taken  ;  however,  I  am 
obliged  for  this  recreation  more  to  a  spiritual  rest  than  physi- 
cal health.  Believing,  from  this  reason,  to  be  also  in  future 
unable  to  give  satisfaction  to  a  man,  and  as  our  relation,  irre- 
spective of  this,  has  been  a  very  deranged  one,  I  would  pro- 
pose to  you  to  remain  in  future  separate.  You  know  how 
often  various  scenes  were  repeated  lately.  You  know  of  how 
severe  a  nature  you  are,  and  how  little  subordination  I  pos- 
sess,— in  a  word,  we  are  not  fitted  for  each  other."  In  con- 
clusion, she  says :  "I  have,  then,  only  to  ask,  in  which 
manner  you  think  to  compensate  me.  I  wish  to  arrange 
this  matter  between  us  mutually,  and  I  think  you  sensible 
enough  not  to  expect  of  a  woman  to  work  ten  years  for  a  man 
for  nothing.  In  six  weeks,  at  the  latest,  I  expect  your 
answer  to  this.  If  I  had  the  money,  I  should  have  come 
myself,  instead  of  the  letter,  to  negotiate  verbally." 
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Between  the  time  she  left  her  husband,  in  August,  and  the 
date  of  this  letter,  it  is  not  claimed  that  appellee  had  done 
anything  to  render  it  impossible  for  appellant  to  live  with 
him  in  safety  and  in  comfort;  and  it  is  evident  that  when  she 
left  him  she  did  not  deem  it  necessary  to  effect  a  permanent 
separation;  for  if  she  had,  she  could,  in  her  own  language, 
have  "negotiated  verbally." 

This  letter  provoked  a  bitter  and  uncharitable  reply  from 
appellee,  and  there  is  much  evidence  of  crimination  and  re- 
crimination. As  in  all  family  quarrels,  it  is  not  easy  to  get 
at  the  precise  truth  with  regard  to  the  entire  conduct  of  either. 
Charges  are  made  and  denied,  and  counter-charges  made  and 
denied  in  return.  It  is,  however,  we  think,  sufficiently  shown 
that  appellant's  abandonment  was  not  caused  by  the  immedi- 
ate conduct  of  appellee;  and  the  evidence  also  sufficiently 
shows  that  he  has  always  been  willing  and  ready  to  provide 
her  a  home  and  reasonable  maintenance.  The  statute  does 
not  contemplate  that,  merely  because  of  incompatibility  of 
disposition,  or  occasional  exhibitions  of  passion  or  impru- 
dence in  speech,  which  may  have  been  provoked  by  herself, 
the  wife  shall  be  justified  in  abandoning  her  home,  with  the 
view  to  compel  her  husband  to  maintain  her  elsewhere.  To 
authorize  a  decree  for  the  separate  maintenance  of  the  wife, 
other  than  for  the  causes  for  which  a  divorce  will  be  granted, 
it  ought,  at  least,  to  be  proved  that  there  was  reasonable  dan- 
ger of  personal  violence  to  her,  or  a  persistent  unjustifiable 
course  of  conduct,  on  the  part  of  her  husband,  which  would 
necessarily  render  her  miserable,  if  she  continued  to  remain 
with  him,  and  that  the  conduct  of  the  husband  was  not,  in 
any  considerable  degree,  induced  by  her  fault. 

The  decree  is  affirmed. 

Decree  affirmed. 
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Edwin  Bevier 

v. 

James  Galloway. 

1.  Husband  and  wipe — husband  not  liable  for  necessaries  furnished  his 
wife  when  she  lives  separate  from  him  without  his  fault.  The  law  requires 
the  husband  to  furnish  the  wife  with  all  necessaries  suitable  to  his  condi- 
tion in  life,  including  medical  attendance  in  case  of  sickness,  but  it  gives 
him  the  right  to  procure  these  necessaries  himself,  and  to  decide  from 
whom  and  from  what  place  they  shall  come.  And  where  the  husband 
has  provided  a  home  for  his  wife,  together  with  the  necessaries  of  life, 
and  she  receives  kind  treatment  from  him,  but,  disregarding  this,  volun- 
tarily, and  without  any  good  and  sufficient  cause,  deserts  him  and  lives 
apart  from  him,  then  the  duty  and  obligation  resting  upon  him,  to  fur- 
nish necessaries,  ceases. 

2.  Same — party  furnishing  necessaries  to  a  wffe  living  apart  from  her 
husband,  bound  to  know  whether  she  has  cause.  Where  a  physician  rendered 
medical  services  to  a  wife  whom  he  knows  to  be  living  separate  and 
apart  from  her  husband,  he  is  bound  to  know  whether  she  has  cause  for  so 
doing  or  not,  and  if  she  has  no  cause,  he  can  not  hold  the  husband  liable 
for  such  services. 

3.  Same — husband  liable  for  necessaries  furnished  the  wife  when  he  refuses 
to  furnish  them.  If  the  husband  fails  to  furnish  his  wife  with  the  necessa- 
ries of  life  at  his  residence,  or  if  he  abuses  her  and  fails  to  discharge  his 
duties  as  a  husband,  so  that  she  can  no  longer  reside  with  him,  she  has 
the  undoubted  right  to  seek  a  residence  elsewhere,  and  procure  necessa- 
ries at  his  expense. 

Appeal  from  the  Circuit  Court  of  Cass  county ;  the  Hon. 
Charles  Turner,  Judge,  presiding. 

Mr.  L.  C.  Chandler,  and  Mr.  C.  G.  Whitney,  for  the 
appellant. 

Messrs.  Ketcham  &  Gridley,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  a  judgment  rendered  in  the  circuit 
court  of  Cass  county,  in  favor  of  James  Galloway,  against 
Edwin  Bevier,  for  the  sum  of  $100. 
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The  suit  was  brought  to  recover  for  medical  services  ren- 
dered by  the  plaintiff  to  the  wife  of  the  defendant. 

It  appears  from  the  evidence  that,  in  the  fall  of  1870,  de- 
fendant's wife  left  him,  and  went  to  her  father's,  some  ten 
miles  distant,  and  there  remained  until  January,  1872,  when 
she  died.  The  plaintiff,  a  physician,  was  employed  by  Mrs. 
Bevier  to  attend  her  about  the  1st  of  May,  1871,  and  she  had 
his  services  until  her  death.  At  the  time  he  was  employed, 
he  knew  she  had  been  living  apart  from  her  husband  since 
the  winter  of  1870. 

The  evidence  does  not  show  that  Mrs.  Bevier  had  any  cause 
for  leaving  her  husband  ;  on  the  contrary,  it  appears,  she  was 
well  treated,  and  she  left  without  his  knowledge  or  consent. 
The  plaintiff  was  not  employed  to  render  the  service  by  the 
defendant.  9 

It  is  true,  the  plaintiff  testifies  that,  during  the  last  week 
of  Mrs.  Bevier's  sickness,  the  defendant  called  on  him  once 
or  twice  to  attend  her,  but  this  is  flatly  contradicted  by  the 
defendant. 

AVe  are  aware  of  no  principle  of  law  upon  which  this  judg- 
ment can  be  sustained.  It  is  not  only  contrary  to  the  evidence, 
but  there  is  no  evidence  to  sustain  it,  and  it  was  the  duty  of 
the  circuit  court  to  set  aside  the  verdict. 

The  law  requires  the  husband  to  maintain  his  wife  and  fur- 
nish her  with  all  necessaries  suitable  to  his  condition  in  life. 
This,  of  course,  would  include  medical  attendance  in  case 
of  sickness,  but  while  this  is  an  obligation  resting  upon  him, 
from  which  he  can  not  escape,  the  same  law  gives  him  the 
right  to  provide  these  necessaries  himself,  and  to  dictate  from 
whom  and  from  what  place  they  shall  come.  And  where  the 
husband  has  provided  a  home  for  his  wife,  together  with  the 
necessaries  of  life,  and  she  receives  good  treatment  from  him, 
but,  disregarding  this,  voluntarily,  and  without  any  good  and 
sufficient  cause,  deserts  him  and  lives  apart  from  him,  then 
the  duty  and  obligation  resting  upon  the  husband,  to  furnish 
necessaries,  ceases. 
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The  plaintiff  knew,  as  he  testifies,  that  Mrs.  Bevier  was 
living  apart  from  her  husband,  and  knowing  this  fact,  he  was 
bound  to  know  whether  she  had  cause  for  so  absenting  her- 
self or  not,  and  having  rendered  the  services  to  and  for  her, 
under  these  circumstances  he  can  not  hold  the  defendant  lia- 
ble.    Eea  v.  Durhee,  25  111.  503. 

Had  the  defendant  refused  to  furnish  his  wife  with  the 
necessaries  of  life  at  his  residence,  or  had  he  abused  his  wife 
ancf  failed  to  discharge  the  duties  of  a  husband,  so  that  she 
could  not  longer  reside  with  him,  then  she  would  have  had 
the  undoubted  right  to  have  sought  a  residence  elsewhere, 
and  procured  necessaries  at  his  expense,  but  such  is  not  this 
case. 

As  we  view  the  evidence,  the  plaintiff  has  no  right  of  re- 
covery against  the  defendant,  and  the  judgment  will  therefore 
be  reversed. 

Judgment  reversed, 

« 
Mr.  Justice  Scott.:     I  concur  in  reversing  this  judgment, 

on  the  ground  there  is  no  evidence  of  the  value  of  the  medi- 
cal services  rendered.  In  my  opinion,  there  is  evidence  in 
the  record  that  would  warrant  a  verdict  in  favor  of  the  plain- 
tiff in  the  court  below,  on  proof  of  the  value  of  his  services, 
and  the  cause  ought  to  be  remanded. 


Illinois  Central  Kailroad  Company 

V. 

Perry  G.  Chambers. 

1.  New  trial — verdict  against  the  evidence.  Whilst  it  is  true  that, 
where  there  is  a  conflict  of  evidence,  the  decision  of  the  jury  will  not 
be  disturbed,  especially  where  the  court  can  see,  from  the  whole  case, 
that  justice  has  been  done,  yet,  where  that  decision  is  so  clearly  against 
the  preponderance  of  the  evidence  as  to  amount  to  a  perversion  of  justice, 
it  will  be  set  aside. 
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2.  Contributory  negligence  —  leaping  from  a  train  when  in  ravid 
motion.  Where  a  passenger  on  a  railroad  train,  having  a  ticket  entitling 
him  to  stop  at  a  given  station,  leaps  from  the  train  whilst  in  rapid  motion, 
under  the  apprehension  that  he  would  be  carried  past  his  stopping  place, 
his  want  of  care  in  so  doing  is  such  as  to  prevent  his  recovering  dam- 
ages for  an  injury  occasioned  thereby. 

3.  Railroads — liable  for  carrying  passengers  past  stations.  If  a  rail- 
road company  carry  a  passenger  beyond  a  station  to  which  he  is  ticketed, 
without  his  consent,  and  without  affording  him  a  reasonable  opportunity 
to  leave  the  train,  he  has  a  right  of  action  for  whatever  damage  he  may 
sustain  by  reason  thereof. 

Appeal  from  the  Circuit  Court  of  Coles  county;  the  Hon. 
James  Steele,  Judge,  presiding. 

Mr.  George  W.  Wall,  and  Messrs.  Wiley  &  Parker, 
for  the  appellant. 

Messrs.  Ficklin  &  Fryer,  and  Mr.  James  W.  Craig,  for 
the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the 
Court : 

This  was  an  action  on  the  case,  in  the  Coles  circuit  court, 
to  recover  damages  alleged  to  have  been  received  by  the 
plaintiff,  occasioned  by  the  negligence  and  mismanagement 
of  the  defendant,  a  railroad  corporation,  whilst  the  plaintiff, 
a  passenger  on  the  train,  was  leaving  it.  The  trial  resulted 
in  a  verdict  for  the  plaintiff,  on  which  the  court  rendered 
judgment,  and  defendant  appeals. 

The  accident  occurred  a  little  after  midnight  of  the  28th 
of  February,  1873. 

The  only  point  in  the  case  much  pressed  is,  did  the  train 
stop  at  the  station  where  the  plaintiff  designed  to  leave  it? 
On  this,  there  is  much  testimony,  which  we  have  carefully 
examined  and  considered,  and  are  of  opinion  it  preponderates 
greatly  in  favor  of  the  fact  that  the  train  did  stop,  and  at  the 
proper  place,  at  Milton  station. 
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The  proof  is  equally  satisfactory  that  the  plaintiff,  doubt- 
less apprehensive  he  would  be  carried  past  the  station,  jumped 
from  the  car  while  it  was  in  rapid  motion,  and,  in  so  doing, 
met  with  the  accident  of  which  he  complains.  We  think  the 
proof  fully  establishes  the  fact  that  plaintiff  left  the  train 
under  circumstances  which  would  necessarily,  or  probably, 
render  such  an  act  perilous.  This  being  so,  he  can  not  recover 
damages  for  an  injury  thus  brought  upon  himself,  as  the  in- 
jury would  be  the  result  of  his  own  want  of  ordinary  care. 

The  rulings  of  this  court  in  Illinois  Central  Railroad  Com- 
pany v.  Able,  59  111.  131,  are  entirely  applicable  to  this  case, 
as,  in  all  its  prominent  features,  there  is  great  similarity. 

It  was  there  held,  if  a  passenger,  holding  a  ticket  entitling 
him  to  alight  at  a  particular  station,  is  carried  past  such  sta- 
tion, without  his  consent,  and  without  being  allowed  a  rea- 
sonable opportunity  to  leave  the  train,  such  passenger  has  an 
action  against  the  corporation  for  whatever  damages  may 
have  accrued  to  him  by  reason  of  non-delivery  at  the  place 
for  which  he  was  ticketed ;  and  further,  it  was  held,  if  such 
passenger  voluntarily  leaps  from  the  train  when  in  rapid 
motion,  or  leaves  it  under  circumstances  which  would  neces- 
sarily, or  probably,  render  such  an  act  perilous,  and  receives 
bodily  injury,  he  has  no  cause  of  action. 

The  testimony  of  the  conductor  and  of  two  brakemen  on 
the  train,  who  were  "  wide  awake"  in  the  discharge  of  their 
duties,  supplemented  by  that  of  A.  H.  Sutherland,  a  resident 
at  the  station,  and  of  W.  McNutt,  a  farmer  residing  near  the 
station,  is  much  more  satisfactory,  on  the  point  of  the  stopping 
of  the  train  at  the  station,  than  that  of  the  plaintiff  in  the  suit, 
slightly  sustained,  as  it  may  have  been,  by  Jacob  B.  Smith's 
testimony. 

It  is  the  doctrine  of  this  court,  as  appellee's  counsel  urge, 
where  there  is  a  conflict  of  evidence,  the  decision  of  the  jury 
will  not  be  disturbed,  especially  in  a  case  where  the  court 
can  see,  from  the  whole  record,  justice  has  been  done.  It 
may  be  said,  interference  of  this  court  will  only  be  had  to 
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prevent  a  plain  perversion  of  justice.  Chicago  and  Alton 
Railroad  Company  v.  Shannon,  43  111.  338.  It  is  for  that 
reason,  and  to  promote  that  object,  this  court  now  interferes, 
being  well  satisfied  the  verdict  is  against  the  great  preponder- 
ance of  the  evidence,  and  is  a  perversion  of  justice. 
The  judgment  is  reversed. 

Judgment  reversed. 


Toledo,  Peoeia  and  Waesaw  Kailway  Co. 

v. 
Teeeence  Laveey. 

1.  Railroads— -failure  to  fence  track.  Where  a  railroad  company  fails 
to  fence  its  track,  as  required  by  the  statute,  it  must  see  that  its  servants 
so  conduct  its  trains  that  injury  shall  not  result  to  stock  that  may  get 
upon  its  track,  if  it  can  be  avoided  by  care  and  caution.  In  failing  to 
fence,  it  takes  the  hazard,  and  when  injury  results  therefrom,  it  must  be 
required  to  respond  in  damages. 

2.  Statutory  actions — rule  as  to  negativing  exceptions  in  the  statute. 
Where  a  plaintiff  relies  upon  a  statute  for  a  recovery,  he  need  only  to 
negative  the  exceptions  in  the  enacting  clause,  and  it  is  for  the  defendant 
to  show,  by  way  of  defense,  that  the  case  falls  within  an  exception  in  some 
other  clause  of  the  statute. 

Appeal  from  the  Circuit  Court  of  McDonough  county ;  the 
Hon.  Chauncey  L.  Higbee,  Judge,  presiding. 

Messrs.  Ingeesoll,  Puteebaugh  Beos.  &  McCune,  for 
the  appellant. 

Mr.  E.  E.  Chesney,  for  the  appellee. 

Mr.  Justice  Wa lker  delivered  the  opinion  of  the  Court: 

The  evidence  shows  that  appellant's  engine  killed  and  in- 
jured the  cattle;  that  the  road  had  been  in  operation  about 
five  years,  and  that  the  company  had  not  fenced  it ;  that 
there  was  no  fence  on  the  south  side  of  the  track,  where  the 
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cattle  got  upon  the  road.  The  evidence  negatives  all  of  the 
exceptions  in  the  enacting  clause  of  the  statute.  But  appel- 
lant insists  that  appellee  was  guilty  of  negligence,  inasmuch 
as  his  son,  who  was  herding  the  cattle,  had  gone  into  the 
house  a  short  time  before  the  accident.  He,  on  hearing  the 
approach  of  the  train,  ran  out  and  drove  the  cattle  from  the 
track,  but  those  injured  and  killed  ran  on  it  again.  It  was 
the  duty  of  the  company  to  fence  its  track,  and  had  it  done 
so,  we  may  safely  infer  that  the  cattle  would  not  have  been 
injured.  Appellee,  so  far  as  this  record  discloses,  had  a  right 
to  permit  his  cattle  to  run  at  large,  nor  was  it  his  duty  to 
herd  them,  or  to  have  any  one  to  keep  them  from  getting 
upon  the  track. 

But  it  is  said  that  appellee  did  not  negative  the  excep- 
tions in  the  second  section  of  the  act,  by  showing  that  he  had 
not  agreed  to  fence  the  track,  or  that  he  had  not  received  pay 
for  doing  so,  when  the  right  of  way  was  acquired.  The  rule 
is,  that  a  plaintiff  relying  on  the  statute  for  a  recovery,  need 
only  to  negative  exceptions  in  the  enacting  clause,  and  it  is 
for  the  defendant  to  show,  by  way  of  defense,  that  the  case 
falls  within  an  exception  in  some  other  clause  of  the  statute. 
1  Chitty's  Plead.  223  ;  Chicago,  Burlington  and  Quincy  Railroad 
v.  Carter,  20  111.  390.  It,  then,  devolved  upon  appellant  to  show 
that  appellee  had  received  a  sum  of  money  to  make  and  ke'ep 
up  the  fence,  or  had  so  contracted,  as  these  exceptions  are 
found  in  the  second  section  of  the  act,  and  are  not  in  the 
first.  The  evidence  is  entirely  sufficient  to  show  that  it  was 
the  duty  of  appellant  to  fence,  and  it  had  not,  and  that 
the  damage  was  occasioned  thereby. 

The  evidence  clearly  shows  that  this  was  a  proceeding 
under  the  statute,  and  not  at  common  law,  and  it  is  fully  sus- 
tained by  the  evidence.  But  the  jury  were  warranted  in 
inferring  that  there  was  negligence  in  not  stopping  the  train 
after  the  engine-driver  sounded  the  whistle  and  partially 
checked  the  speed  of  the  train,  as  he  might  have  stopped,  as 
we  infer.     When  it  appears,  as  in  this  case,  the  company  has 
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failed  to  fence,  it  must  see  that  its  servants  so  conduct  its 
trains  that  injury  shall  not  result  to  stock  that  may  get  upon 
its  track,  if  it  can  be  avoided  by  care  and  caution.  In  fail- 
ing to  fence,  it  takes  the  hazard,  and  when  injury  results 
therefrom,  it  must  be  required  to  respond  in  damages. 
The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


Thomas  M.  McRoberts 

v. 

Peter  E.   Conover. 

1.  Redemption  from  sale  on  foreclosure  —  by  whom  and  within  what 
time.  Where  a  party  purchases  real  estate  at  a  sheriff's  sale  under 
execution,  upon  which  there  is  a  mortgage  executed  by  the  judgment 
debtor  prior  to  the  judgment  upon  which  the  execution  issued,  and 
obtains  a  deed  from  the  sheriff  upon  such  sale,  all  he  acquires  by  virtue 
of  the  sheriff's  deed,  is  the  equity  of  redemption  of  the  judgment  debtor, 
and  this  right  he  is  bound  to  exercise  within  twelve  months  after  a  sale 
under  a  decree  of  foreclosure  of  the  mortgage,  to  which  he  is  made  a 
party;  and  if  he  fails  to  do  so,  a  judgment  creditor  of  the  mortgagor 
may  rightfully  redeem  at  any  time  after  the  expiration  of  twelve  months 
and  before  fifteen  months  from  the  date  of  the  sale  under  the  decree  of 
foreclosure,  and  subject  the  land  to  sale  under  execution  upon  his  judg- 
ment. 

2.  Same — what  constitutes.  An  assignment  of  a  certificate  of  purchase 
to  one  entitled  to  redeem  is  not  a  redemption  from  the  sale,  and  he  will 
not  be  permitted  to  use  it  as  a  certificate  of  redemption.  If  such  party 
intends  to  redeem,  he  must  do  so  absolutely,  and  have  the  evidence  re- 
corded in  the  proper  office. 

3.  The  purchaser  of  the  equity  of  redemption  of  the  mortgagor  in  a 
tract  of  land,  conveyed  the  land  to  another  by  a  deed  containing  the  usual 
covenants  of  warranty,  and  afterwards,  and  within  twelve  months  from 
the  sale  of  the  land  under  a  decree  of  foreclosure  of  the  mortgage  upon 
it,  paid  to  the  holder  of  the  certificate  of  purchase  under  the  mort- 
gage sale,  who  was  the  mortgagee,  the  amount  of  the  mortgage  debt,  and 
took  an  assignment  of  the  certificate  of  purchase  to  himself.  After  the 
expiration  of  twelve  months,  and  before  fifteen  months  from  the  date  of 
the  mortgage  sale,  a  judgment  creditor  of  the  mortgagor  caused  an 


1874.]  McRoberts  v.  Conover.  525 

Opinion  of  the  Court. 

execution  to  be  issued  on  his  judgment,  and  placed  in  the  hands  of  the 
sheriff,  and  also  placed  a  sufficient  sum  of  money  in  the  sheriff's  hands 
to  redeem  the  land  from  the  sale  under  the  decree  of  foreclosure.  The 
sheriff  then  levied  on  the  land,  and  issued  the  usual  certificate  of  redemp- 
tion from  the  mortgage  sale,  which  was  filed  and  recorded  in  the  proper 
office:  Held,  that  the  assignment  of  the  certificate  of  purchase  to  the 
grantor  in  the  warranty  deed  did  not  operate  as  a  redemption,  and  that 
the  redemption  by  the  judgment  creditor  was  legal,  and  it  was  error  to 
enjoin  the  sheriff  from  selling  the  land. 

Appeal,  from  the  Circuit  Court  of  Vermilion  county;  the 
Hon.  James  Steele,  Judge,  presiding. 

Mr.  O.  L.  Davis,  and  Mr.  I.  B.  Mann,  for  the  appellant. 
Mr.  E.  S.  Terry,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  bill  was  to  set  aside  a  redemption  and  enjoin  the 
sheriff  from  making  a  sale  of  the  premises  on  an  execution 
issued  on  a  judgment  in  favor  of  appellant  and  against  John 
Mullaney,  on  the  ground  that  it  would  cast  a  cloud  upon  the 
title  of  appellee.     The  circuit  court  decreed  relief. 

The  principal  facts  are  these  :  John  Mullaney  was  the 
owner  of  the  premises  in  controversy.  Being  indebted  to  the 
First  National  Bank  of  Danville,  he  executed  and  delivered 
to  the  bank  a  mortgage  to  secure  his  indebtedness.  Subse- 
quently, John  Donlan  obtained  a  judgment  against  Mulla- 
ney, and  such  proceedings  were  had  that  the  mortgaged 
premises  were  sold  on  execution  and  purchased  by  Donlan. 
The  judgment  debtor  having  failed  to  redeem  the  lands,  the 
same  were  conveyed  by  the  sheriff,  after  the  expiration  of 
fifteen  months,  to  Donlan  and  Chandler.  On  the  8th  day  of 
January,  1868,  Chandler  and  Donlan,  by  quit-claim  deed, 
conveyed  the  premises  to  William  Hessey,  and,  on  the  14th 
of  March,  1868,  Hessey,  by  deed  containing  the  usual  cove- 
nants of  warranty,  conveyed  the  same  to  appellee.  In  the 
meantime,  the  bank  had  instituted  proceedings  to  foreclose 
the  mortgage,  to  which  Mullaney  and  wife  and  Donlan  were 
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made  parties.  Under  the  decree  rendered,  the  premises  were 
sold  on  the  25th  day  of  May,  1867,  and  purchased  by  the  bank. 
On  the  23d  day  of  May,  1868,  Hessey,  having  paid  to  the  bank 
the  full  amount  of  the  mortgage  indebtedness,  took  an  assign- 
ment of  the  certificate  of  purchase  to  himself.  On  the  6th  of 
June,  1867,  appellant  obtained  a  judgment  against  Mullaney 
in  the  county  court,  and,  on  the  26th  day  of  May,  1868,  an. 
alias  execution  was  issued  on  the  judgment,  and  placed  in 
the  hands  of  the  sheriff.  Appellant  having  paid  into  the 
hands  of  the  sheriff  the  full  amount  necessary  to  redeem  the 
mortgaged  premises  from  the  sale  under  the  decree  of  fore- 
closure, the  sheriff  levied  the  execution  on  the  same,  issued 
the  usual  certificate  of  redemption  from  the  master's  sale, 
which  was  filed  and  recorded  in  the  proper  office,  and  was 
about  to  proceed  to  sell,  to  satisfy  appellant's  execution,  when 
he  was  stopped  by  the  injunction  issued  in  this  cause. 

It  is  apparent  that  all  the  right  and  interest  that  Donlan 
and  his  grantees  acquired  in  the  mortgaged  premises,  under 
the  sale  on  the  execution  issued  on  Donlan's  judgment,  was 
the  equity  of  redemption  of  Mullaney,  and  this  right  they 
were  compelled  to  exercise  within  twelve  months  after  the 
sale  under  the  decree  of  foreclosure,  to  which  they  had  been 
made  parties,  or  be  forever  barred. 

It  is  not  claimed  that  Donlan,  or  either  of  his  grantees, 
although  they  had  the  clear  right  to  do  so,  ever,  in  fact,  re- 
deemed the  premises  in  the  mode  pointed  out  in  the  statute. 
Hessey  having  conveyed  the  land  with  covenants  of  warranty 
to  appellee,  it  is  insisted  that  he  had  the  right,  within  twelve 
months  from  the  date  of  the  master's  sale,  to  redeem,  in  order 
to  protect  his  covenants,  and  having  paid  the  bank  the  amount 
due,  and  taken  to  himself  an  assignment  of  the  certificate 
before  the  expiration  of  that  period,  that  it  was,  in  equity,  a 
redemption  from  the  sale  under  the  decree  of  foreclosure. 

The  case  of  Lloyd  v.  Karnes,  45  111.  62,  affords  a  complete 
answer  to  this  proposition. 
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At  the  date  Hessey  paid  the  money  to  the  bank,  and  took 
the  assignment  of  the  certificate,  he  was  not  the  owner  of  the 
equity  of  redemption.  He  had  previously  conveyed  it  to 
appellee.  If  it  shall  be  conceded  he  had  the  right  to  make 
the  redemption,  to  protect  his  covenants  of  warranty,  he  did 
not  avail  of  his  right,  and  redeem  the  mortgaged  premises  in 
the  mode  provided  by  the  statute.  Instead  of  paying  the 
money  to  the  officer  who  made  the  sale,  as  he  ought  to  have 
done,  and  taking  his  certificate  of  redemption,  and  placing  it 
on  file  in  the  proper  office,  he  simply  took  an  assignment  of 
the  certificate  of  purchase  to  himself — not  to  the  party  hold- 
ing the  equity  of  redemption.  The  legal  effect  of  the  assign- 
ment would  be,  in*  case  the  land  was  not  redeemed  according 
to  law,  by  some  judgment  creditor  of  Mullaney,  to  entitle 
him  to  receive  a  master's  deed  for  the  same,  which,  no  doubt, 
would  have  inured  to  the  benefit  of  appellee.  The  assign- 
ment was  not  a  redemption,  within  the  meaning  of  the  law. 
It  was  not  recorded,  and  could  afford  no  notice  to  parties 
interested  as  judgment  creditors  or  otherwise. 

It  was  held,  in  Lloyd  v.  Karnes,  supra,  it  was  not  sufficient 
that  a  party,  entitled  to  redeem,  takes  an  assignment  of  the 
certificate  of  purchase.  He  will  not  be  permitted  to  use  it 
as  a  certificate  of  redemption.  If  such  party  intends  to  re- 
deem, he  must  do  so  absolutely,  and  have  the  evidence 
recorded  in  the  proper  office. 

The  cases  of  Campbell  v.  Carter,  14  111.  286,  and  Edgerton 
v.  Young,  43  111.  464,  to  which  our  attention  has  been  called, 
are  not  in  conflict  with  the  views  here  expressed. 

There  having  been  no  redemption  of  the  mortgaged  prem- 
ises, appellant,  as  a  judgment  creditor  of  Mullaney,  could 
rightfully  redeem  at  any  time  after  the  expiration  of  twelve 
months  and  before  fifteen  months  from  the  date  of  the  mas- 
ter's sale. 

The  money  was  paid  to  the  sheriff,  and  the  levy  made  in 
apt  time,  and  the  redemption  was  therefore  legal. 


528  Heslop  v.  Gatton,  Exr.  [Jan.  T. 

Opinion  of  the  Court. 

The  decree  of  the  circuit  court  setting  aside  the  redemp- 
tion and  enjoining  the  sheriff  from  making  the  sale,  was 
erroneous,  and  must  be  reversed,  and  the  bill  dismissed. 

Decree  reversed. 


Eliza  C.  Heslop 

v. 

Zachariah  W.  Gatton,  Executor. 

1.  Wills — pecuniar]/  legacies  must  be  paid  from  tlie  personal  property  of 
testator.  Where  a  person  dies  leaving  a  will,  and  personal  and  real  prop- 
erty, his  debts  and  pecuniaiy  legacies  bequeathed  by  the  will  are  to  be 
paid  from  his  personal  property;  and  in  case  of  a  deficiency  of  personal 
property,  the  legacies  must  abate,  unless  he  charges  his  real  estate  with 
their  payment. 

2.  Same — legacies  may  be  made  a  charge  upon  real  estate  in  express  terms 
or  by  implication.  Legacies  may  be  made,  by  the  testator,  a  charge  upon 
his  real  estate,  either  by  express  directions  to  that  effect  contained  in  the 
will,  or  the  intention  thus  to  charge  it  may  be  implied  from  the  whole 
will,  taken  together. 

3.  Same — rule  of  construction.  Generally,  a  will  is  not  to  be  construed 
by  anything  dehors,  where  there  is  no  latent  ambiguity,  and  parol  evi- 
dence is  not  admissible  to  show  the  intention  of  the  testator  against  the 
construction  on  the  face  of  the  will,  and  the  state  of  his  property  can  not 
be  resorted  to,  to  explain  the  intention. 

Appeal  from  the  Circuit  Court  of  Cass  county;  the  Hon. 
Charles  Turner,  Judge,  presiding. 

Mr.  Cassius  G.  Whitney,  for  the  appellant. 

Mr.  G.  Pollard,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

Helen  Clendenin,  on  the  9th  day  of  May,  1372.  died  testate 
as  to  her  personal  property  only,  in  Cass  county,  in  this  State, 
seized  of  certain  real  estate   there  situate,  and   bv  her  will 
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bequeathed    a   legacy  of  $1000  to  her  sister,  Catharine  P. 
Schooley. 

This  bill  in  equity  was  filed  by  appellee,  the  executor  named 
in  the  will,  for  a  construction  of  the  will,  and  to  subject  said 
real  estate  to  the  payment  of  the  remainder  of  the  legacy, 
($200  having  been  paid  thereon,)  upon  the  allegation  that  the 
personal  estate  was  insufficient  to  discharge  the  same.  The 
court  below  overruled  a  demurrer  to  the  bill,  and  decreed  a 
sale  of  the  real  estate  for  the  payment  of  the  legacy.  Eliza 
C.  Heslop,  one  of  the  two  heirs-at-law,  appealed  to  this  court. 

The  question  presented  by  the  record  is,  whether  the  real 
estate  should  be  subject  to  the  payment  of  this  general  legacy 
to  Mrs.  Schooley. 

The  will,  which  is  made  part  of  the  bill,  and  bears  date 
August  29,  1870,  first  expresses  the  desire,  that  after  all  the 
funeral  expenses  and  the  lawful  debts  of  the  testatrix  shall 
have  been  paid,  the  following  disposition  of  her  property 
should  be  made  : 

The  first  clause  gives  to  each  of  her  two  daughters,  one  of 
whom  is  the  appellant,  the  sum  of  $1. 

The  second  clause  bequeaths  to  the  sister  of  the  testatrix, 
Catharine  P.  Schooley,  the  sum  of  $1000,  to  be  managed  for 
her,  during  her  life,  by  the  executor. 

The  third  clause  gives  to  Helen  C.  Buracker,  the  grand- 
daughter of  the  testatrix,  all  her  silverware,  household  furni- 
ture, and  all  else  of  personal  property  she  might  own  at  the 
time  of  her  death,  not  otherwise  devised  by  the  will,  except- 
ing her  horse,  buggy  and  harness. 

These  are  all  the  bequests  of  the  will,  and  it  contains  no 
devise  of  real  estate  whatever.  There  is  nothing  besides  the 
foregoing  in  the  will,  to  manifest  any  intention  to  charge  the 
real  estate  with  the  payment  of  the  legacy. 

Our  Statute  of  Wills,  sec.  42,  provides,  that  "all  such  es- 
tate, both  real  and  personal,  as  is  not  devised  or  bequeathed 
in  the  last  will  and  testament  of  any  person,  shall  be  distribu- 
ted in  the  same  manner  as  the  estate  of  an  intestate." 
34— 71st  III. 
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It  seems  to  be  the  settled  rule,  that  when  a  person  dies, 
leaving  a  will,  and  personal  and  real  property,  his  debts  and 
pecuniary  legacies  bequeathed  by  the  will  are  to  be  paid  from 
his  personal  property  ;  and  in  case  of  a  deficiency  of  personal 
property,  the  legacies  must  abate,  unless  he  charges  his  real 
estate  with  their  payment.  The  charge  upon  the  real  estate 
may  be  made  by  the  testator,  either  by  express  directions  to 
that  effect  contained  in  the  will,  or  the  intention  thus  to 
charge  it  may  be  implied  from  the  whole  will,  taken  together. 
Reynolds  v.  Reynolds,  16  N.  Y.  257  ;.  Harris  v.  Fly,  7  Paige, 
421;  Lupton  v.  Lupton,  2  Johns.  Ch.  614;  2  Redfield  on 
Wills,  208;  Stevens  v.  Gregg,  10  Gill  &  Johns.  143;  Warren 
v.  Davis,  2  Mylne  &  Keene,  49. 

The  intention  of  the  testatrix  to  charge  her  real  estate  with 
the  payment  of  this  legacy,  is  not  expressly  declared  by  the 
will,  nor  is  there  anything  in  the  language  of  the  will  from 
which  such  an  intention  can  be  fairly  and  satisfactorily  in- 
ferred. 

It  is  argued,  that  the  testatrix  did  not  intend  that  her  real 
estate  should  go  to  her  children,  as  she  cut  them  off  with  a 
nominal  legacy  of  $1  each.  But  that  was  only  as  regarded 
the  personal  estate.  The  contrary  intention,  rather,  is  mani- 
fested, by  the  omission  to  make  any  devise  of  the  real  estate, 
thus  leaving  it  to  go  to  her  children,  as  it  would  do,  accord- 
ing to  the  law  of  descent,  in  the  absence  of  a  devise  of  it. 

It  is  insisted,  it  was  the  intention  of  the  testatrix  that  the 
legacy  to  Mrs.  Schooley  should  be  paid  out  of  the  proceeds 
of  the  real  estate,  as  she  knew  that  unless  it  was  so  paid  it 
must  fail ;  and  the  bill  sets  out  the  state  of  the  property  of 
the  testatrix,  as  affording  evidence  of  such  intention.  The 
bill  sets  out,  that  all  the  real  estate  she  owned  at  the  time  of 
the  execution  of  the  will  and  of  her  death,  were  three  town 
lots,  of  the  value  of  about  $1000  ;  that  at  the  time  of  the 
execution  of  the  will,  the  testatrix  owned  no  other  personal 
property  than  the  specific  items  thereof  mentioned  in  the 
third  clause  of  the  will,  and  about  $300  in  money  ;    that  her 
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only  income  was  derived  from  an  interest  in  a  life  estate, 
determinable  on  her  death,  amounting  to  about  $800  annu- 
ally, which  was  covered  by  her  annual  expenses  of  living  ; 
that  it  was  her  intention  to  convert  said  real  estate  into  money, 
and  for  that  purpose,  on  the  10th  day  of  October,  1870,  she 
gave  to  the  appellee,  the  executor,  a  power  of  attorney  to  sell 
the  said  lots,  and  convert  the  same  into  cash  or  notes — which 
power  of  attorney  was  never  revoked,  and  remained  unexe- 
cuted only  because  of  inability  to  make  a  sale. 

Without  adverting  to  the  force  of  such  circumstances  as 
evidence  to  show  the  intention  to  charge  the  real  estate  with 
the  payment  of  the  legacy,  in  case  they  were  admissible  for 
such  purpose,  we  are  clearly  of  opinion  that  such  extrinsic 
evidence  can  not  be  resorted  to,  to  show  what  the  testatrix 
intended,  under  the  rules  of  evidence  applicable  to  the  con- 
struction of  wills.  Generally,  a  will  is  not  to  be  construed 
by  anything  dehors,  where  there  is  no  latent  ambiguity,  and 
parol  evidence  is  not  admissible  to  show  the  intention  of  the 
testator  against  the  construction  on  the  face  of  the  will,  and 
the  state  of  his  property  can  not  be  resorted  to,  to  explain  the 
intention.  Tole  v.  Hardy,  6  Cow.  333  ;  and  see  Kurtz  et  al.  v. 
Hibner  et  al.  55  111.  514. 

Bowen,  Justice,  in  delivering  the  opinion  of  the  court  in 
Reynolds  v.  Reynolds,  supra,  remarks  :  "I  find  no  case  subject- 
ing the  real  estate  of  a  testator  to  the  payment  of  legacies, 
unless  an  intention  to  that  effect  was  expressed  in,  or  fairly 
to  be  inferred  from,  the  terms  of  the  will." 

In  the  absence,  as  we  find,  of  any  intention  to  that  effect, 
expressed  in  or  fairly  to  be  inferred  from  the  terms  of  the 
will,  the  legacy  can  not  be  charged  upon  the  real  estate  of  the 
testatrix,  and  it  must  abate  to  the  extent  that  the  personalty 
has  failed. 

We  are  of  the  opinion  that  the  demurrer  to  the  bill  was 
well  taken,  and  that  the  court  below  erred  in  overruling  the 
demurrer,  and  decreeing  the  sale  of  the  real  estate  for  the 
purpose  of  satisfying  the  legacy. 
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The  decree  is  reversed,  and  the  cause  remanded  for  further 
proceedings  in  conformity  with  this  opinion. 

Decree  reversed. 


William  D.  Wells 

v. 

The  People  ex  rel.  Henry  Daniels. 

1.  School  directors — of  their  powers.  The  board  of  school  directors, 
though  a  corporation,  are  possessed  of  certain  specialty  defined  powers, 
and  can  exercise  no  others,  except  such  as  result,  by  fair  implication, 
from  the  powers  granted. 

2.  Same — employing  teachers  —  certificate  required.  They  are  expressly 
empowered  to  appoint  teachers,  and  fix  the  amount  of  their  salaries,  but 
they  can  not  employ  a  teacher  who  has  not,  at  the  time  of  such  employ- 
ment, a  certificate  of  qualification  as  provided  for  by  the  School  Law,  and 
any  contract  made  with  a  teacher  not  having  such  certificate,  is  void,  and 
is  not  susceptible  of  subsequent  ratification. 

3.  Where  the  school  directors  employed  a  teacher,  who  did  not  have  the 
necessary  certificate,  to  teach  a  school  for  six  months,  and,  after  having 
taught  three  months,  he  obtained  the  certificate,  and  the  directors  then 
made  a  new  contract  with  him,  whereby  he  was  to  teach  three  months,  at  a 
salary  of  twice  the  amount  per  month  he  was  to  receive  under  the  first  con- 
tract, it  was  held,  that  the  first  contract  was  void,  and  that  the  new  contract 
was  an  attempt  to  do  indirectly  what  the  directors  had  no  power  to  do 
directly,  and  that,  as  to  the  increased  amount  of  salary,  the  second  con- 
tract was  void. 

4.  It  is  competent  for  school  directors  to  agree  to  pay  teachers  what, 
in  their  opinion,  their  services  are  reasonably  worth,  but  it  is  not  com- 
petent for  them  to  go  beyond  that,  and  include  in  such  compensation  an 
additional  sum  to  compensate  for  something  else  for  which  the  law  does 
not  allow  compensation  from  the  school  fund. 

Appeal  from  the  Circuit  Court  of  Greene  county;  the  Hon. 
Cyrus  Epler,  Judge,  presiding. 

This  was  a  proceeding  by  mandamus  in  the  court  below, 
where  a  peremptory  writ  was  awarded,  and  the  respondent 
appealed. 
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Messrs.  Hodges  &  Burr,  for  the  appellant. 

Messrs.  Woodson  &  Withers,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

The  relator  entered  into  a  contract  with  the  directors  of 
a  certain  school  district  to  teach,  a  common  school  in  their 
district,  for  the  term  of  six  months,  at  $45  per  month. 
When  the  contract  was  made,  he  had  no  certificate  of 
qualification  as  required  by  law,  but  obtained  one  when 
he  had  taught  about  three  months  of  the  term.  He  then 
learned  that  he  could  not  lawfully  receive  his  compensation, 
under  his  contract,  from  the  school  fund,  in  consequence  of 
not  having  had  the  necessary  certificate  when  the  contract 
was  made.  He  thereupon  applied  to  the  directors,  and  they 
and  he,  by  mutual  consent,  canceled  the  former  contract,  and 
made  a  new  one,  whereby  he  was  to  teach  a  common  school, 
for  three  months  from  that  time,  at  $90  per  month.  His  tes- 
timony is,  that  he  was  unwilling  to  teach  longer  at  the  price 
first  agreed  upon,  and  lose  for  the  time  that  he  had  already 
taught ;  that  he  had  an  opportunity  of  doing  better  at  other 
business;  that  he  so  informed  the  directors,  and  they  then 
agreed  to  pay  him  $90  per  month  to  teach  three  months 
longer. 

It  is  clear,  from  the  evidence,  and  not  denied  in  the  argu- 
ment of  counsel,  that  the  real  purpose  in  contracting  to  pay 
the  relator  $90  for  services  which  had  been  before  contracted 
for  at  $45,  was  to  carry  out,  indirectly,  the  original  contract. 
The  relator  taught  the  three  mouths  stipulated  for  by  the 
last  contract,  kept  the  necessary  schedules,  which  were  prop- 
erly certified  by  the  directors,  and  filed  as  required  by  law. 
He  received,  also,  orders  from  the  directors  upon  the  re- 
spondent, as  township  treasurer,  for  his  pay,  which  we  will 
assume  were  properly  presented,  and  payment  thereof  de- 
manded from  the  respondents     The   respondent   refused   to 
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make  payment,  on  the  ground  of  the  illegality  of  the  orders. 
An  alternative  writ  was  waived,  and,  on  hearing,  the  court 
below  awarded  a  peremptory  writ.  From  this  the  respondent 
appealed,  and  now  asks  a  reversal  of  that  order. 

"  The  board  of  school  directors,  though  a  corporation,  are 
possessed  of  certain  specially  defined  powers,  and  can  exer- 
cise no  others,  except  such  as  result,  by  fair  implication, 
from  the  powers  granted."  Glidden  et  al.  v.  Hopkins,  use,  etc. 
47  111.  529. 

They  are  expressly  empowered,  by  the  48th  section  of  the 
act  entitled  "An  act  to  establish  and  maintain  common 
schools,"  in  force  July  1,  1872,  to  "  appoint  teachers,  and 
fix  the  amount  of  their  salaries,"  but  this  is  qualified  by  the 
language  of  the  52d  section  of  the  same  act,  which  provides 
that  "no  teacher  shall  be  entitled  to  any  portion  of  the 
common  school,  or  township,  or  other  public  fund,  or  be 
employed  to  teach  any  school  under  the  control  of  any  board 
of  directors  of  any  school  district  in  this  State,  who  shall 
not,  at  the  time  of  his  employment,  have  a  certificate  of 
qualification,  obtained  under  the  provisions  of  this  act." 

It  is,  therefore,  clear  that  the  first  contract,  in  so  far  as  it 
was  thereby  sought  to  bind  the  school  district,  was  absolutely 
void.  The  directors  not  only  had  no  power,  but  they  were 
directly  prohibited  to  make  it,  and,  being  void,  it  was  not 
susceptible  of  subsequent  ratification. 

It  is  true  that  the  invalidity  of  the  first  contract  does  not 
establish,  of  itself,  the  invalidity  of  the  second.  If  that 
contract  had  been  made  in  good  faith  for  what  was  deemed 
by  the  parties  to  it  a  fair  and  reasonable  compensation  for 
the  services  to  be  rendered,  the  relator's  right  would  be  clear; 
but  directors  have  no  authority  to  incur  charges,  payable  out 
of  the  school  fund,  except  in  the  cases  prescribed  by  law.  It 
would  never  do  to  say  that  what  they  may  not  do  directly, 
they  may,  however,  do  indirectly.  Were  this  to  be  tolerated^ 
then  every  guaranty  thrown  around  the  school  fund  for  its 
preservation  and  devotion  to  the  objects  for  which  it  is  ere- 
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ated,  might,  by  artifice  and  circumvention,  be  nullified  and 
disregarded.  The  principle  asserted  by  the  relator  amounts 
to  just  this:  to  pay  a  teacher  for  services  for  which,  under  the 
law,  he  is  entitled  to  no  compensation,  a  contract  is  made  with 
him  to  render  services  for  which  he  is  entitled  to  compen- 
sation, and  to  pay  him  therefor,  first,  what  it  is  agreed  those 
services  are  reasonably  worth,  and,  secondly,  an  additional 
sum  equal  to  the  amount  which  the  services  he  has  rendered, 
and  for  which,  under  the  law,  he  is  entitled  to  no  compensation, 
are  supposed  to  have  been  worth.  If  this  may  be  done  in  the 
present  instance,  to  what  other  possible  cases  may  the  prin- 
ciple not  be  extended  ?  Under  the  nominal  pretext  of  pay- 
ing teachers'  salaries,  or  for  fuel,  furniture,  etc.,  by  combina- 
tion of  the  directors  with  the  teacher  or  contractor,  a  door  to 
corruption  would  be  opened  which  might  lead  to  disastrous 
consequences. 

There  is  in  the  case  at  bar,  it  is  true,  a  seeming  moral 
equity  in  favor  of  the  relator.  He  has  rendered  three  months' 
services  for  which  he  has  not  been  paid.  He  doubtless  acted 
in  good  faith.  Yet  the  law  charges  him  with  the  knowledge 
that  he  was  not  authorized  to  make  a  contract  with  the  direc- 
tors to  teach,  and  that  he  could  not  teach,  unless  he  had  a 
certificate  of  qualification  at  the  time.  The  legislature,  in  its 
wisdom,  has  deemed  it  necessary  to  prescribe  those  precedent 
conditions  to  the  appropriation  of  the  school  fund  to  the 
payment  of  teachers.  The  directors  are  not  at  liberty  to  dis- 
regard them.  They  have  no  authority  to  appropriate  the 
fund  under  their  control  for  the  purpose  of  discharging  what 
they  believe  to  be  moral  obligations,  but  which  were  incurred 
in  violation  of  law.  They  have  a  discretion  which  can  not 
be  controlled  with  reference  to  certain  specified  duties  defined 
by  law,  so  long  as  it  is  honestly  and  fairly  exercised  within 
its  proper  limits,  but  they  have  no  authority  to  go  beyond 
these  limits,  whatever  may  be  the  motive  or  the  means  by 
which  they  seek  to  do  so. 
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The  last  contract,  to  teach  for  three  months,  was  unques- 
tionably within  the  scope  of  the  directors'  authority,  and  for 
this,  it  was  likewise  competent  for  them  to  agree  to  pay  what, 
in  their  opinion,  it  was  reasonably  worth,  but  it  was  not  com- 
petent for  them  to  go  beyond  that,  and  include  in  such  com- 
pensation an  additional  sum  to  compensate  for  something 
else.  The  estimated  value  of  the  services  of  the  relator  at 
$45  per  month,  we  have  no  doubt,  was  reasonable  and  just, 
but  the  additional  $45  per  month,  although  nominally  for 
services  to  be  rendered,  was,  in  fact,  for  services  already  ren- 
dered, for  which  the  law  allows  no  compensation  from  the 
school  fund,  and,  to  that  extent,  the  contract  was  void. 

For  the  reasons  indicated,  we  think  the  court  below  erred, 
and  its  judgment  must  therefore  be  reversed  and  the  cause 
remanded. 

Judgment  reversed. 


The  People  ex  rel.  Daniel  J.  Small 

V. 

George  M.  Huntoon. 

1.  Appeal  lies  from  a  justice  of  the  peace  to  the  circuit  court  in  forcible 
entry  and  detainer.  The  14th.  section  of  the  act  of  1872,  in  regard  to 
forcible  entry  and  detainer,  simply  confers  upon  the  county  court  ju- 
risdiction in  appeals  from  justices  of  the  peace,  but  not  exclusive  juris- 
diction;  and  under  section  62,  of  the  act  of  1872,  in  regard  to  justices  of 
the  peace,  there  can  be  no  doubt  but  that  the  circuit  court  has  jurisdic- 
tion of  such  appeals  also. 

2.  Mandamus — when  employed.  The  writ  of  mandamus  is  only  em- 
ployed when  the  party  has  a  legal  right  and  no  other  remedy. 

3.  Where  an  appeal  is  pending  in  the  circuit  court,  the  question  of  its 
jurisdiction  to  entertain  the  appeal  can  be  determined  in  that  suit,  and 
can  not  be  tried  upon  a  petition  for  a  mandamus  to  compel  the  justice  to 
issue  an  execution,  notwithstanding  the  appeal. 
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Writ  of  Error  to  the  Circuit  Court  of  Cook  county;  the 
Hou.  Henry  Booth,  Judge,  presiding. 

This  was  a  petition  for  a  mandamus,  to  compel  a  justice  of 
the  peace  to  issue  a  writ  of  restitution  upon  a  judgment  ren- 
dered by  him  in  an  action  of  forcible  entry  and  detainer. 
The  petition  sets  out  the  rendering  of  the  judgment  by  the 
justice  on  the  6th  of  June,  1873,  and  that  the  defendant,  on 
the  11th  of  the  same  month,  filed  an  appeal  bond  with  the 
clerk  of  the  circuit  court,  who  took,  accepted  and  filed  the 
same,  and  issued  a  summons  and  supersedeas,  which  were 
served  on  the  justice;  that  on  the  27th  of  June,  1873,  and 
more  than  twenty  days  after  the  rendition  of  said  judgment, 
a  demand  for  a  writ  of  restitution  was  made,  and  the  justice 
refused  to  issue  one;  that  an  application  had  been  made  to 
the  circuit  court  to  dismiss  the  appeal,  which  it  refused  to 
do,  and  retains  the  same  on  its  docket  for  trial. 

Mr.  W.  T.  Burgess,  for  the  plaintiff  in  error. 

Messrs.  Forrester  &  Beem,  for  the  defendant  in  error. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

Two  questions  are  presented  by  this  record  for  considera- 
tion : 

First— Has  the  circuit  court  jurisdiction  of  an  appeal  from 
a  justice  of  the  peace,  in  an  action  of  forcible  entry  and  de- 
tainer or  forcible  detainer. 

Second — Will  a  petition  for  a  mandamus  lie  when  the  same 
question  raised  by  the  petition  is  pending  in  the  circuit  court 
in  an  appropriate  case,  and  can  there  be  decided. 

It  is  insisted  by  the  relator,  that  an  appeal  can  not  be  taken 
from  a  justice  of  the  peace  in  an  action  of  forcible  entry  and 
detainer,  or  forcible  detainer,  to  the  circuit  court ;  that  the 
county  court  has  exclusive  jurisdiction  of  appeals  in  those 
cases. 
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Section  14,  of  the  act  of  1872,  in  regard  to  forcible  entry 
and  detainer,  declares  :  "If  either  party  shall  feel  aggrieved 
by  the  verdict  of  the  jury  or  the  decision  of  the  justice  on 
any  trial  had  under  this  chapter,  he  may  have  an  appeal  to 
the  county  court,  to  be  obtained  in  the  same  manner  and  tried 
in  the  same  way  as  appeals  from  justices  of  the  peace  in  other 
cases." 

This  is  the  section  relied  upon  to  give  the  county  court 
exclusive  jurisdiction  in  that  class  of  cases.  If  this  section 
was  considered  alone,  without  reference  to  other  sections  of 
the  statute,  the  most  that  then  could  be  said  of  it  is,  it  merely 
conferred  jurisdiction  on  the  county  court,  without  pretending 
to  deprive  any  other  court  of  a  like  jurisdiction,  or  pretend- 
ing to  confer  exclusive  jurisdiction  on  the  countv  court. 

Had  the  legislature  intended  to  confer  exclusive  jurisdic- 
tion on  the  county  court,  certainlv  different  language  would 
have  been  used  to  convey  that  meaning.  But  when  t}iis  sec- 
tion is  compared  with  other  sections  of  the  act  of  1872,  passed 
by  the  same  body,  the  question  does  not  seem  to  be  one  upon 
which  there  can  be  any  well  founded  or  serious  doubt. 

The  second  section  of  the  act  of  1872,  increasing  the  juris- 
diction of  the  county  court,  provides,  that  the  county  court 
shall  have  concurrent  jurisdiction  with  the  circuit  court  in 
all  cases  of  appeals  from  justices  of  the  peace  and  police 
magistrates,  provided  appeals  from  the  county  judge,  when 
sitting  as  a  justice  of  the  peace,  shall  be  taken  to  the  circuit 
court,  as  now. 

While  it  is  true  this  section  does  not  confer  appellate  juris- 
diction on  the  circuit  court,  yet  it  shows,  very  clearly,  that 
it  was  not  the  intention  of  the  legislature  to  confer  exclusive 
jurisdiction  on  the  county  court  in  any  class  of  appeal  cases, 
but  merely  to  give  that  court  a  concurrent  jurisdiction  with 
the  circuit  court. 

If,  however,  there  was  any  doubt  in  regard  to  the  proper 
construction  to  be  given  to  the  two  sections  referred  to,  that 
doubt  must  be  entirely  removed  by  section  62  of  the  act  in 
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regard  to  justices  of  the  peace,  laws  of  1872,  page  535,  which 
is  as  follows  :  " Appeals  from  judgments  of  justices  of  the 
peace  to  the  circuit  or  county  court,  if  such  jurisdiction  shall 
be  conferred  upon  the  county  court  by  law,  shall  be  granted 
in  all  cases,  except  on  judgment  confessed." 

The  language  here  used  is  general,  and  seems  to  embrace 
all  cases ;  and,  under  this  act,  if  the  courts  could  hold  that  an 
action  of  forcible  entry  and  detainer  could  not  go  by  appeal 
to  the  circuit  court,  it  could,  with  the  same  propriety,  be 
held,  that  an  action  of  replevin  or  trover  could  not  be  ap- 
pealed to  the  circuit  court. 

It  is  evident,  from  another  fact,  that  the  legislature  did 
not  intend  to  give  the  county  court  exclusive  jurisdiction  in 
these  cases,  for  the  reason  that,  by  the  last  section  of  the  act 
of  1872,  increasing  the  jurisdiction  of  the  county  court,  it 
was  provided,  the  act  should  not  apply  to  counties  having  a 
population  of  100,000  inhabitants.  If  the  position  of  the 
relator  is  correct,  the  effect  of  this  would  have  been,  that  in 
Cook  county  the  decision  of  the  justice  in  those  cases  would 
have  been  final,  because  the  jurisdiction  of  the  county  court 
in  that  county  was  confined  to  probate  matters.  It  can  not 
be  pretended  that  it  was  the  intent  of  the  legislature  to  de- 
prive the  people  of  Cook  county  of  the  right  of  appeal  in 
those  cases — and  such  would  be  the  effect  of  the  argument 
of  the  relator.  The  fact  that  this  section  was  declared  un- 
constitutional, does  not,  in  the  least,  affect  the  argument  as  to 
the  intent  of  the  legislature  in  regard  to  the  court  to  which 
the  appeal  should  be  taken. 

The  petition  for  mandamus  can  not  be  maintained,  upon 
another  ground. 

The  identical  question  raised  by  the  petition  was  before 
the  circuit  court  of  Cook  county,  in  the  forcible  detainer  case 
appealed  to  that  court  by  the  defendant  in  that  suit.  The 
question  as  to  the  jurisdiction  of  the  circuit  court  to  entertain 
the  appeal,  could  there  be  determined. 
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Such  being  the  case,  the  relator  had  no  right  to  a  writ  of 
mandamus. 

This  writ  is  only  employed  where  the  party  has  a  legal 
right,  and  no  other  remedy.  School  Inspectors  of  Peoria  v. 
Tlie  People  ex  rel.  Grove,  20  111.  526  ;  The  People  v.  City  of 
Chicago,  53  111.  424;  The  People  v.  Wiant,  48  111.  268. 

The  judgment  of  the  circuit  court  will  therefore  be  af- 
firmed. 

Judgment  affirmed. 


The  Toledo,  Wabash  and  "Westeen  Railway  Co. 

v. 
John  G.  Robeets. 

1.  Averment  that  defendant  is  a  common  carrier.  An  averment  in  & 
declaration,  that  the  defendant  is  a  corporation,  created  by  the  laws  of 
this  State,  and  engaged  in  operating  a  railroad,  and  carrying  corn  and 
grain  in  cars  furnished  by  itfelf,  upon  its  own  and  other  roads,  is  equiv- 
alent to  an  averment  that  it  is  a  common  carrier. 

2.  Contracts — what  constitutes  a  contract  by  common  carrier  to  carry 
freight  on  specific  terms.  Where  a  shipper  applies  to  the  local  freight 
agent  of  a  railroad  company,  to  get  the  rates  of  freight  upon  a  proposed 
shipment  of  a  certain  amount  of  grain  to  a  given  point,  and  the  agent, 
acting  by  authority,  gives  him  the  rate,  and  he  agrees  to  ship  at  that  rate, 
and  then  goes  to  the  master  of  trains  of  the  company,  and  makes  an  ar- 
rangement with  him  for  the  requisite  number  of  cars,  per  week,  for  the 
purpose  of  making  such  shipment,  this  amounts  to  a  special  contract  on 
the  part  of  the  company  to  make  the  shipment  at  the  rates  named  by  the 
freight  agent,  and  to  furnish  the  cars  in  the  manner  agreed  upon  by  the 
shipper  and  master  of  trains. 

3.  Same — can  not  change  rates  of  freight  so  as  to  affect  misting  contracts. 
Carriers  can  change  their  rates  of  freight  so  as  to  operate  upon  future 
contracts,  but  they  can  not  increase  them  so  as  to  affect  existing  con- 
tracts. 

4.  Measure  op  damages  for  failure  to  carry  freight  according  to  con- 
tract. In  a  suit  against  a  railroad  company  for  a  failure  to  carry  grain 
according  to  contract,  compensatory  damages  alone  can  be  given. 
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Appeal  from  the  Circuit  Court  of  Sangamon  county; 
the  Hon.  Charles  S.  Zane,  Judge,  presiding. 

Messrs.  Hay,  Greene  &  Littler,  for  the  appellant. 
Messrs.  Stuart,  Edwards  &  Brown,  for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the 
Court : 

This  was  an  action  on  the  case,  on  promises,  brought  to  the 
circuit  court  of  Sangamon  county,  by  John'  G.  Roberts, 
against  the  Toledo,  Wabash  and  Western  Railway  Company. 

The  declaration  contains  three  counts,  in  all  of  which  a 
special  contract  to  carry  is  alleged.  In  the  first,  to  carry 
fifty  thousand  bushels  of  corn  from  Springfield  to  Baltimore, 
at  sixty  cents  per  hundred  pounds,  and  fifty  cars  per  week; 
in  the  second,  to  carry  the  same  quantity  of  corn,  by  the  same 
number  of  cars,  for  a  reasonable  reward  ;  in  the  third,  to 
furnish  one  hundred  and  twenty-five  cars,  at  the  rate  of  fifty 
cars  per  week,  to  carry  the  quantity  of  corn  as  in  the  first  and 
second  counts,  being  fifty  thousand  bushels,  but  no  rate  of 
compensation  alleged. 

The  plea  was  non-assumpsit,  and  there  was  a  trial  by  jury. 
The  plaintiff,  himself,  was  his  only  witness,  the  cause  resting 
on  his  testimony  alone.  The  witnesses  for  the  defense  were, 
one  Hermann,  the  freight  agent  at  Springfield  ;  one  Wade, 
train-master  of  the  railroad,  and  Mr.  Andrews,  the  superin- 
tendent of  the  Illinois  division  of  the  defendant  company's 
railway,  supplemented  by  telegram  of  Mr.  Carson,  the  gen- 
eral freight  agent  at  Toledo. 

The  jury  found  for  the  plaintiff,  assessing  his  damages  at 
two  thousand  six  hundred  and  fifty-three  dollars.  A  motion 
for  a  new  trial  having  been  entered  by  the  defendants,  the 
plaintiff  remitted  five  hundred  and  seventy-eight  dollars, 
whereupon  the  motion  for  a  new  trial  was  overruled,  and 
and  judgment  rendered  for  the  remainder,  being  two  thou- 
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sand  one  hundred  and  seventy-five  dollars.  To  reverse  this 
judgment  this  appeal  is*  taken,  and  the  ground  principally 
relied  on  for  reversal  is,  that  the  verdict  is  against  the  pre- 
ponderance of  the  evidence,  and  in  giving  plaintiff's  instruc- 
tions. 

The  first  point  made  by  appellants,  to  which  our  attention 
is  called,  is,  that  the  defendants  are  not  declared  against  as 
common  carriers,  and  no  charge  is  made  of  a  failure,  by 
them,  to  perform  any  common  law  or  statutory  duty — that  a 
special  contract  is  relied  on,  and  nothing  else. 

Whilst  the  declaration  does  not,  in  so  many  words,  de- 
scribe the  defendants  as  a  common  carrier,  it  is  alleged,  the 
defendant  at  Springfield  was  a  corporation  created  by  a 
law  of  this  State,  and  engaged  in  operating  a  railroad,  and 
conveying  corn  and  grain,  in  cars  furnished  by  themselves, 
upon  their  own  and  other  roads,  to  Baltimore,  in  Maryland, 
which  is  equivalent  to  a  specific  averment,  for  by  the  law  of 
their  creation,  and  by  the  law  of  the  State,  being  a  railroad 
corporation,  they  are  a  common  carrier.  Independent  of 
any  law,  the  court  would  presume  it.  Parmelee  v.  McNulty, 
19  111.  556.  But  they  are  correct  in  the  position  that  this 
action  is  based  on  a  special  contract,  and  if  that  has  not  been 
proved  substantially  as  set  out  in  the  declaration,  the  ver- 
dict should  have  been  set  aside. 

If  the  plaintiff  was  worthy  of  credit,  and  that  we  must 
presume,  the  special  contract  was  proved  substantially  as 
alleged  in  the  first  count.  But  it  is  claimed,  by  appellants, 
that  the  facts  to  which  he  testified  do  not  establish  a  con- 
tract. The  contract  alleged  was,  that  the  corn  was  to  be 
carried  for  sixty  cents  per  hundred  pounds  to  Baltimore,  on 
cars  to  be  supplied  by  the  defendants,  at  the  rate  of  fifty  cars 
per  week.  The  argument  is,  that  when  plaintiff  went  to 
Hermann  to  ascertain  the  rate, he  made  no  contract  then,  but 
proceeded  to  Mr.  Wade,  the  train-master,  with  whom  the 
agreement  was  made  to  furnish  the  cars  at  the  rate  of  fifty 
per  week,  beginning  the  following  Monday.     This  was  on 
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the  17th  of  December.  Now,  because  nothing  was  said  to 
Wade  about  the  rates,  it  is  insisted  no  contract  was  made. 

What  is  wanting  to  make  a  complete  contract  for  the 
transportation  of  this  grain?  Hermann  was  the  local  freight 
agent  at  the  time,  with  instructions  from  his  superiors  to 
make  that  the  rate.  He  had  authority  to  make  the'statement 
he  did  make.  That  being  satisfactory  to  the  plaintiff,  he 
said  he  would  ship  at  that  rate.  He  then  applied  to  Mr. 
Wade,  the  master  of  trains,  and  on  his  assurance  that  the 
requisite  number  of  cars  would  be  supplied,  the  plaintiff 
closed  up  his  contracts  for  corn,  purchasing  fifty  thousand 
bushels,  the  amount  defendants  had  agreed  to  ship.  We  can 
not  see  why  this  is  not  a  perfect  contract.  One  employee  of 
the  company,  whose  special  business  it  is  to  know  the  rate 
of  freights,  and  who  was  then  acting  under  the  immediate 
order  of  his  superior,  tells  the  shipper  the  rate  will  be  sixty 
cents  per  hundred  pounds.  This  is  conclusive  on  the  com- 
pany, as  to  the  rate,  if  the  witness  is  not  discredited.  The 
train-master  is  then  applied  to,  and  he  engages  to  furnish  the 
requisite  number  of  cars,  as  wanted.  This  is  conclusive  on 
this  branch  of  the  case,  if  the  witness  is  believed.  Here, 
then,  are  all  the  elements  of  a  valid  and  binding  contract: 
parties  able  to  contract,  a  proper  subject  matter,  a  valid  con- 
sideration, and  the  terms  and  time  of  performance. 

But  it  is  urged  by  appellants,  that  the  rate  agreed  upon, 
sixty  cents  per  hundred  pounds,  must  not  be  understood  as  a 
continuing  rate,  but  was  only  applicable  to  a  shipment  made 
at  the  time  the  rate  was  declared.  This,  as  a  general  propo- 
sition, must  be  correct,  for  it  would  be  unreasonable  to  hold 
a  carrier  bound,  in  the  performance  of  his  general  duties,  to 
a  rate  once  established,  and  holding  it  incapable  of  change. 
We  do  not  understand  that  this  is  claimed.  It  is  claimed, 
and  we  think  the  testimony  sustains  the  claim,  that  these 
fifty  thousand  bushels  of  corn  were  to  be  carried  to  the  Bal- 
timore market  for  sixty  cents  per  hundred  pounds.  It  was 
expected,  if  cars  were  furnished,  it  would  all  go  forward  by 
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the  middle  of  February,  then  approaching.  What  is  there 
unreasonable  in  this,  in  a  contract  so  large  as  this,  even  sup- 
posing the  general  rates  to  have  advanced  before  that  time? 
That  a  carrier  can  change  his  rates  so  as  to  operate  upon 
future  contracts,  will  not  be  questioned,  but  that  he  can 
change  them,  by  increasing  them,  so  as  to  affect  an  existing 
contract,  can  not  be  admitted,  and  in  this  case  it  was  a  fair 
question  for  the  jury  to  say  what  contract  was  proved.  Was 
it  that  this  quantity  of  corn  should  be  carried  at  the  rate 
stated  by  Hermann  and  agreed  to  by  plaintiff,  or  was  it  to 
carry  at  such  rates  as  might  be  established  at  the  time  the 
transportation  was  done?  They  have  said  the  former,  and 
we  think  justly,  for  it  is  not  reasonable  to  suppose  a  party, 
dealing  on  those  existing  prices  at  a  distant  market,  would 
incur  the  hazard  of  a  loss  which  might  be,  and  probably 
would  be,  the  consequence  of  a  rise  in  freights  whilst  his 
contract  was  being  performed.  As  plaintiff  made  his  con- 
tract, he  was  reasonably  certain  there  could  be  no  loss,  but  a 
sure  gain.  If  the  contract  was  as  now  insisted  upon  by 
appellants,  plaintiff  took  all  risks. 

As  to  the  objection  that  this,  being  an  action  against  a 
common  carrier,  and  not  on  any  common  law  obligation, 
the  terminal  points  of  the  route  must  be  correctly  stated,  it 
may  be  conceded,  the  declaration  is  not  sufficiently  specific 
ill  this  respect,  and  might  have  been  obnoxious  to  demurrer, 
or  advantage  taken  of  it  on  the  trial.  After  verdict,  where 
the  proofs  supplied  the  defect,  the  objection,  being  quite 
technical,  can  not  have  weight. 

As  to  the  instructions,  the  one  numbered  three  was  objec- 
tionable, for  if  there  was  no  special  agreement  as  to  rates, 
the  established  rate  would  govern,  but  taking  all  the  instruc- 
tions together,  we  think  the  case  was  fairly  put  to  the  jury. 

Upon  the  question  of  damages,  it  does  not  appear  the  court 
was  asked  to  give  to  the  jury  any  rule  by  which  to  measure 
them,  and  we  are  at  a  loss  to  perceive  what  rule  they  did 
adopt.     In  cases  like   this,  compensatory  damages   only  can 
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be  given,  but  what  elements  seemed  to  enter  into  the  com- 
putation, the  jury  were  not  informed.  That  they  allowed 
more  than  mere  compensation,  is  fairly  inferrible  from 
the  remittitur.  Plaintiff  stated  his  loss  to  be  two  thou- 
sand one  hundred  and  seventy-five  dollars,  but  explains: 
"That  is  what  I  would  have  made  on  the  grain,"  with- 
out counting  his  time  lost.  There  is  no  proof  in  the 
record  that  plaintiff  had  bought  and  paid  for  any  of  this 
corn,  except  two  hundred  dollars,  on  a  lot  of  five  thousand 
bushels,  bought  of  Williams.  We  are  compelled  to  infer, 
from  the  testimony,  that  on  the  receipt  of  advices  from  Bal- 
timore that  sixty  cents  per  bushel  would  be  paid  for  corn 
delivered  there,  plaintiff,  when  he  ascertained  the  rate  for 
shipping,  went,  the  same  day,  among  the  holders  of  corn,  and 
bargained  for  the  desired  quantity,  thereby  getting  the  control 
of  50,000  bushels,  but  there  is  no  proof  he  ever  shipped  any 
of  it,  except  fifteen  car  loads,  under  this  contract,  by  "The 
Globe  Line,"  and  the  small  lot  he  sent  to  Pittsburgh.  He 
furnishes  no  proof  what  portion  of  this  50,000  bushels  was 
delivered  to  him,  and  that  he  was  obliged  to,  and  did,  store 
it,  or  that  he  incurred  any  expenses  whatever  in  regard  to  it, 
or  that  he  was  compelled  to  sell  at  home,  and  did  there  sell, 
at  a  loss,  or  that  he  was  obliged  to  pay,  and  did  pay,  damages 
to  those  with  whom  he  had  bargained  for  corn  for  failing  to 
take  it,  if  such  was  the  fact.  As  we  have  said,  we  can  not 
perceive  on  what  ground  the  jury  based  their  estimate  of 
damages — what  elements  composed  it.  This  being  so,  the 
cause  must  go  to  another  jury,  on  proper  instructions  from 
the  court  as  to  the  true  measure  of  damages. 

For  the  reasons  given,  the  judgment  is  reversed,  and  the 
cause  remanded. 

Judgment  reversed. 
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Trustees  of  Schools  Town  16  E*.,  R.  11  W.,  in 

Morgan  County,  et  ah 

v. 

Peter  Braner. 

1.  Conveyance  of  real  estate — when  for  school  purposes,  mvst  oe  so 
used.  When  real  estate  is  conveyed  for  school  purposes,  and  it  is  so  ex- 
pressed  in  the  deed,  the  land  must  be  so  used,  and  the  directors  and  trus- 
tees would  have  no  right  to  sell  the  land  and  apply  the  proceeds  to  school 
purposes,  as  in  such  case,  although  the  proceeds  of  the  land  would  be 
used  for  school  purposes,  the  land  itself  would  not. 

2.  They  might  occupy  the  land  as  a  school  site,  or  they  might  hold  and 
rent  it  and  apply  the  rent  to  the  general  school  purposes  of  the  district. 

3.  Parties  —  in  chancery.  Two  pieces  of  land  were  conveyed  for 
school  purposes,  one  of  them  to  the  trustees  of  schools,  and  the  other  to 
the  school  directors  of  the  district.  On  bill  filed  to  set  aside  and  cancel 
the  deeds  on  the  alleged  ground  that  the  grantees  were  about  to  sell  the 
premises  to  be  used  for  other  than  school  purposes,  it  was  held,  the 
school  directors  were  necessary  parties  defendant. 

Writ  of  Error  to  the  Circuit  Court  of  Morgan  county; 
the  Hon.  Charles  D.  Hodges,  Judge,  presiding. 

Messrs.  Dummer  &  Brown,  for  the  plaintiffs  in  error. 

Messrs.  Epler  &  Callon,  for  the  defendant  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  was  a  bill  filed  by  defendant  in  error,  in  the  Morgan 
circuit  court,  to  set  aside  nnd  cancel  a  conveyance  of  the  land 
in  controversy  to  plaintiffs  in  error,  and  another  piece  to  the 
school  directors  of  the  district.  The  bill  alleges  that  the  con- 
veyance was  made  for  school  purposes,  and  is  so  expressed  in 
the  deed,  and  that  the  real  consideration  for  the  transfer  of 
the  title  was,  that  the  property  was  to  be  so  used;  that  the 
directors,  in  March,  1872,  caused  the  school  house  to  be  re- 
moved from  the  premises  to  another  site,  and  that  the  trustees 
had  advertised  the  premises  for  sale,  and  that  they  intended 
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to  sell  them  to  any  one  who  might  purchase,  and  for  any  pur- 
pose they  might  choose  to  use  them,  but  not  to  be  used  for 
school  purposes.  The  bill  prays  that  the  sale  be  enjoined, 
and  that  the  trustees  be  required  to  reconvey  the  property  to 
complainant.  Defendants  filed  a  demurrer  to  the  bill,  which 
was  overruled  by  the  court,  and  they  refusing  to  answer,  the 
bill  was  taken  as  confessed,  and  the  relief  prayed  was  granted, 
and  that  is  assigned  as  error. 

Inasmuch  as  one  of  the  deeds  conveys  a  portion  of  the  land 
to  the  directors  of  the  district,  and  they  still  held  the  title,  they 
should  have  been  made  parties  defendant 'to  the  bill.  It 
appears  that  they  have  such  an  interest  in  a  part  of  the  prem- 
ises as  required  them  to  be  parties,  before  the  legal  title  held 
by  them  could  be  affected  by  the  final  decree  of  the  court. 
The  bill  was,  therefore,  defective  for  want  of  parties. 

The  language  of  the  deeds  does  not  provide  that  the  land 
shall  revert,  if  the  property  shall  cease  to  be  used  for  a  site 
for  the  school  house,  nor  is  there  any  restriction  preventing 
it  from  being  used  for  any  legitimate  school  purpose.  Its 
use  is  not  restricted  to  any  special  school  purpose.  The  trus- 
tees and  directors  might,  no  doubt,  under  this  deed,  occupy 
it  as  a  school  site,  or  they  may  rent  it  and  apply  the  rents 
received  to  the  general  school  purposes  of  the  district.  Such 
use  is  within  the  scope  of  the  grant,  as  expressed  in  the  deeds, 
and  until  the  officers  attempt  to  pervert  it  to  other  than  school 
purposes,  or  until  they  abandon  the  property,  defendant  has 
no  right  to  become  reinvested  with  the  title. 

The  deeds,  however,  restrict  the  use  to  school  purposes,  and 
a  sale,  such  as  the  demurrer  admits  was  intended  to  be 
made,  would  be  a  perversion.  We  think  a  fair  construction 
of  these  deeds  is,  that  the  land  shall  be  held  and  used  for 
school  purposes,  and  not  that  it  may  be  sold,  and  the  money 
applied  to  school  purposes.  If  sold  and  used  for  some  other 
purpose,  then  the  land  would  be  used  for  other  than  school 
purposes.  In  such  a  case,  the  price  or  fund  arising  from  the 
sale  would  be  used  for  school  purposes,  but  the  land  for  some 
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other,    contrary  to   the    use   declared   in   the  deeds,  and  the 
officers  could  not  thus  pervert  the  use  of  the  land. 

Again,  the  decree  enjoining  the  sale  is  too  broad,  in  pro- 
hibiting the  officers  from  using  or  leasing  the  premises. 
They  might,  as  we  have  seen,  lease  the  property  and  apply 
the  rents  for  school  purposes. 

From  what  has  been  said,  it  will  be  seen  that  the  court 
erred  in  decreeing  a  reconveyance  of  the  land  to  complainant, 
and  the  decree  must  be  reversed  and  the  cause  remanded. 

Decree  reversed. 


Kate  H.  A.  Wallace  et  al. 

V. 

Hiram  Cox. 

1.  Jurisdiction — presumption  in  favor  of,  in  superior  courts.  Nothing 
will  be  intended  to  be  out  of  the  jurisdiction  of  a  superior  court.  Such 
courts  will  be  presumed  to  be  acting  within  the  limits  of  their  jurisdic- 
tion until  the  contrary  is  made  to  appear. 

2.  If  it  is  possible  for  the  court  to  have  jurisdiction,  it  will  be  pre- 
sumed the  state  of  facts  existed  which  authorized  it  to  render  the  judg- 
ment it  does  render. 

3.  Service  in  foreign  county — in  what  manner  questioned.  Where  a 
defendant  seeks  to  raise  the  question  of  jurisdiction,  in  a  case  where  the 
summons  has  been  served  in  a  foreign  county,  he  must  do  so  by  plea  in 
abatement.  He  can  not  avail  of  it  by  demurrer,  or  by  writ  of  error  after 
default. 

Writ  of  Error  to  the  Circuit  Court  of  Coles  county;  the 
Hon.  James  Steele,  Judge,  presiding. 

Messrs.  Steele  &  Hughes,  for  the  plaintiffs  in  error. 
Messrs.  Rutherford  &  Clark,  for  the  defendant  in  error. 
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Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  only  cause  assigned  for  the  reversal  of  the  judgment 
in  this  case  is,  that  the  circuit  court  of  Coles  county  did  not 
have  jurisdiction  of  the  persons  of  defendants.  The  sum- 
mons served  upon  them  was  directed  to  the  sheriff  of  Adams 
county,  and  the  only  service  was  had  in  that  county.  Neither 
of  defendants  was  served  with  process  in  Coles  county,  where 
the  action  was  commenced.  No  plea  having  been  filed,  the 
judgment  was  rendered  by  default. 

It  is  urged,  the  error  appears  affirmatively  on  the  face  of 
the  record,  and  thus  overcomes  any  presumption  that  exists 
in  favor  of  courts  of  general  jurisdiction. 

It  is  provided  by  the  2d  section  of  the  Practice  Act  of 
1872,  "it  shall  not  be  lawful  for  any  plaintiff  to  sue  any 
defendant  out  of  the  county  where  the  latter  resides  or  may 
be  found,  except  in  local  actions;  and  in  every  species  of  per- 
sonal actions  in  law,  where  there  is  more  than  one  defendant, 
the  plaintiff,  commencing  his  action  where  either  of  them 
resides,  may  have  a  writ  or  writs  directed  to  any  county  or 
counties  where  the  other  defendants,  or  either  of  them,  may 
be  found." 

This  statute  differs  materially  from  the  one  on  the  same 
subject  that  had  been  in  force  so  long,  and  had  been  so  fre- 
quently construed  by  the  decisions  of  this  court.  It  limits 
the  instances  in  which  a  party  may  be  sued  in  another  county 
from  the  one  in  which  he  resides  or  may  be  found;  but  it  is 
apprehended  the  same  construction  will  prevail,  so  far  as  the 
question  involved  in  this  case  is  concerned. 

Under  the  previous  statute,  it  has  been  uniformly  held, 
since  the  decision  in  Kenney  v.  Greer,  13  111.  432,  that,  unless 
a  defendant,  when  sued  in  a  foreign  county,  insist  upon  the 
privilege  which  the  statute  gives  him,  by  plea  to  the  juris- 
diction of  the  court,  it  will  be  presumed  either  that  he  has 
waived  his  right,  or  that ''facts  exist  which  authorize  a  suit 
against  him  in  a  different  county  from  the  one  in  which  he 
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resides.  The  principle  is,  nothing  will  be  intended  to  be  out 
of  the  jurisdiction  of  a  superior  court.  Such  courts  will  be 
presumed  to  be  acting  within  the  limits  of  their  jurisdiction 
until  the  contrary  is  made  to  appear. 

In  Hardy  v.  Adams,  48  111.  532,  it  was  declared  to  be  the 
settled  law  that,  where  a  defendant  seeks  to  raise  the  ques- 
tion of  jurisdiction  in  a  case  where  the  summons  has  been 
served  in  a  foreign  county,  he  must  do  so  by  plea  in  abate- 
ment, and  that  he  can  not  avail  of  it  by  demurrer,  or  by  writ 
of  error  after  default. 

A  plea  to  the  jurisdiction   of  the  court  in  this  case,  that 

did  not  aver  defendants  were  not  residents  of  Coles  county, 

would  be  fatally  defective.     For   aught   that   appears,  they 

may  have  been  residents  of  the   county  where  the  suit  was 

brought,  and  amenable  to  the  jurisdiction  of  the  court.     If 

it  is  possible   for   the  court   to   have  jurisdiction,  it  will  be 

presumed   the  state  of  facts  existed  which  authorized  it  to 

assume   to   render  judgment.     It   does   not   appear   but   the 

court  may  have  had  jurisdiction,  and  its  judgment  must  be 

affirmed. 

Judgment  affirmed. 


A.  Feed.  Geassly  et  al. 

v. 

Lyman  L.  Adams. 

1.  Amendment  of  record  in  circuit  court — effect  of  on  appeal  pend- 
ing in  Supreme  Court.  Where  the  record  filed  in  the  Supreme  Court 
shows  a  defective  service  on  the  defendant  in  the  circuit  court,  and  the 
sheriff,  by  leave  of  the  circuit  court,  whilst  the  case  is  pending  in  the 
Supreme  Court,  amends  his  return  so  as  to  show  a  sufficient  service,  and 
that  fact  is  made  to  appear  by  a  supplemental  record,  filed  in  the  Supreme 
Court,  the  error  assigned  on  account  of  such  defective  service  is  obviated. 

2.  Kecord — a  certificate  of  the  clerk  copied  into  the  transcript  is  no  part 
of  the  record.    A  certificate  of  the  clerk  of  a  computation  of  damages 
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made  by  him,  and  reciting  that  the  court  had  referred  the  cause  to  him 
to  assess  the  damages,  although  copied  into  the  transcript,  is  not  an  order 
of  the  court,  nor  does  it  prove  one,  nor  is  it  a  part  of  the  record. 

Writ  of  Error  to  the  Circuit  Court  of  Morgan  county; 
the  Hon.  Cyrus  Epler,  Judge,  presiding. 

Messrs.  Epler  &  Callon,  for  the  plaintiffs  in  error. 

Messrs.  Dummer  &  Brown,  for  the  defendant  in  error. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

The  errors  assigned  on  this  record  are,  that  the  return  of 
service  upon  the  summons,  as  to  the  defendant  Grassly,  is 
defective,  in  not  showing  service  upon  him  ;  that  the  allega- 
tion in  the  declaration  of  the  assignment  of  the  note  sued  on 
to  the  plaintiffs  by  the  payee,  was  insufficient,  in  not  stating 
the  indorsement  to  have  been  under  the  hand  of  the  payee ;  and 
that,  under  the  statute  of  1872,  there  was  error  in  referring 
the  cause  to  the  clerk  to  assess  the  damages. 

Whilst  the  cause  has  been  pending  in  this  court,  an  appli- 
cation has  been  duly  made  to  the  court  below  for  leave  to 
the  sheriff  to  amend  his  return,  which  has  been  allowed,  and 
the  return  amended  so  as  to  show  a  sufficient  service,  which 
has  been  made  to  appear  by  a  supplemental  transcript  of  the 
record.  This  obviates  the  error  first  assigned.  Hawes  v. 
Hawes,  33  111.  286;   0' Conner  v.  Wilson,  57  id.  226. 

Without  considering  the  question  of  the  sufficiency  of  the 
special  count  in  the  respect  indicated,  it  is  enough  to  say, 
that  the  declaration  contained  the  common  counts,  under 
which  an  assigned  note  might  have  been  given  in  evidence, 
and  upon  which  the  judgment  might  have  been  rendered. 
There  is  no  bill  of  exceptions  preserving  the  evidence  in  the 
case. 

The  record  does  not  show  that  the  court  referred  the  cause 
to  the  clerk  to  assess  the  damages.  All  that  appears  in  that 
respect  is,  that  there  is  copied  into  the  transcript  a  certificate 
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signed  by  the  clerk,  showing  a  computation  of  the  damages 
made  by  him,  and  reciting  that  the  court  had  referred  the' 
cause  to  him  to  assess  the  damages.  But  this  does  not  con- 
stitute an  order  of  the  court,  or  prove  one.  This  certificate 
is  no  part  of  the  record.  The  judgment  order  itself  states 
that  the  "  damages  are  by  the  court  assessed  upon  evidence 
adduced."  We  find  no  error  in  the  record,  and  the  judgment 
is  affirmed. 

Judgment  affirmed. 


Coleman  J.  Homes 

V. 

Levi  Hale. 

1.  Fraud  and  circumvention  in  procuring  the  execution  of  a  note. 
Although  the  maker  of  a  promissory  note  was  induced  to  sign  it  by  the 
false  and  fraudulent  representations  of  the  agent  of  the  payee  as  to  its 
legal  effect,  and  the  liability  which  would  thereby  be  imposed  upon  him, 
still,  if,  when  he  signed  it,  he  was  acquainted  with  its  language,  or  might 
have  been  by  the  exercise  of  ordinary  prudence  and  caution,  as  against 
an  indorsee  before  maturity  and  without  notice,  he  is  bound. 

2.  The  exercise  of  due  diligence  and  attention  on  the  part  of  the  signer 
of  negotiable  paper,  is  a  necessary  element  in  a  defense  that  its  execution 
was  obtained  by  fraud  and  circumvention,  when  such  defense  is  set  up 
against  an  innocent  assignee  before  maturity;  and  an  instruction  that,  if 
the  jury  believe,  from  the  evidence,  he  was  induced  by  the  opposite 
party  to  believe  that  the  instrument  was  different  from  what  it  really  was, 
they  should  find  for  the  defendant,  thus  excluding  all  question  as  to  the 
negligence  of  the  defendant,  is  erroneous. 

3.  Credibility  op  witness.  The  fact  that  there  is  a  preponderance 
of  evidence  against  the  statement  of  a  witness  on  a  single  point,  does  not, 
as  a  legal  proposition,  affect  the  credibility  of  his  whole  testimony. 

4.  Instructions — should  not  single  out  facts  and  give  them  undue  prom- 
inence. An  instruction  which  singles  out  certain  facts  and  gives  them 
undue  prominence,  and,  by  peculiar  phraseolog}r,  seems  to  imply  their 
existence,  and  then  informs  the  jury  that,  from  them,  they  are  entitled  to 
view  the  entire  transaction  with  suspicion,  is  erroneous. 
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Appeal  from  the  Circuit  Court  of  Clay  county;  the  Hon. 
J.  C.  Allen,  Judge,  presiding. 

Messrs.  Cope  &  Boyles,  for  the  appellee. 

Messrs.  Heney  &  Hitchcock,  for  the  appellant. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

Appellant  brought  suit,  as  assignee  of  the  following  in- 
strument, to  recover  the  amount  claimed  to  be  due  thereon: 
"  $160.  April  28,  1871. 

On  the  first  day  of  September,  1871,  (or  before,  if  made 
out  of  the  sale  of  J.  B.  Drake's  horse  hay  rake  or  hay  car- 
rier,) I  promise  to  pay  James  B.  Drake,  or  order,  one  hundred 
and  sixty  dollars,  for  value  received  with  use. 

Geoege  W.  Sheoyee.  Levi  Hale." 

Indorsed:  " Pay  to  order  of  H.  E.  Chamberline,  James 
B.  Drake.     Pay  C.  J.  Homes  or  order,  H.  E.  Chamberline." 

The  case  was  twice  tried  in  the  court  below,  the  first  trial 
resulting  in  a  verdict  for  the  plaintiff,  and  the  last  in  a  ver- 
dict for  the  defendant,  upon  which  judgment  was  rendered, 
and  to  reverse  which  the  plaintiff  appeals  to  this  court. 

It  does  not  appear,  from  the  evidence,  that  the  appellant  is 
an  indorsee  in  bad  faith,  or  that  he  had  notice  of  the  exist- 
ence of  the  facts  interposed  as  a  defense  to  the  collection  of 
the  note,  at  the  time  it  was  assigned  to  him. 

The  material  question  presented  by  the  pleadings,  and  upon 
which  the  evidence  was  heard,  is,  was  Hale,  the  maker  of  the 
note,  induced  to  execute  it  by  fraud  or  circumvention? 

The  evidence  is  conflicting,  and  were  we  satisfied  with  the 
instructions  given  to  the  jury,  it  may  be  that  we  would  not 
feel  ourselves  called  upon  to  reverse  the  judgment.  We  can 
not,  however,  say  that  the  evidence  is  so  clearly  with  the  de- 
fendant that  substantial  justice  has' been  done,  notwithstand- 
ing what  we  conceive  to  be  error  in  the  instructions. 
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Although  there  may  have  been  fraud  and  circumvention  in 
the  transaction  between  Hale  and  Drake,  and  Hale  may  have 
been  induced  to  sign  the  note  by  the  false  and  fraudulent 
representations  of  Drake's  agent,  as  to  its  legal  effect,  and  the 
liability  which  would  thereby  be  imposed  on  him,  still,  if, 
when  he  signed  it,  he  was  acquainted  with  its  language,  or 
might  have  been  by  the  exercise  of  ordinary  prudence  and 
caution,  as  against  an  indorsee  before  maturity  and  without 
notice,  he  is  bound.  The  only  question  is,  was  its  making  oi' 
execution  obtained  by  fraud  or  circumvention?  Woods  v. 
Hynes,  1  Scam.  103 ;  Mulford  v.  Shepard,  id.  583 ;  Adams  v. 
Wooldridge,  3  Scam.  255;  Latham  v.  Smith,  45  111.  25;  Clarke 
v.  Johnsoii,  54  id.  296. 

The  second  instruction  given  at  the  instance  of  the  defend- 
ant is  as  follows : 

"If  the  jury  believe,  from  the  evidence,  that  Rea,  in  the 
presence  of  Shroyer  and  others,  stated  to  Levi  Hale  that  if 
he,  Hale,  sold  nothing  he  would  be  out  nothing,  or  words  to 
that  effect,  while  they  were  negotiating,  and  that  Rea  and 
Shroyer  positively  swear  that  no  such  words  were  spoken  in 
their  presence,  and  at  that  time,  by  any  one;  and  that  if  you 
further  find,  from  a  preponderance  of  the  evidence,  that  Rea 
did  so  state  at  that  time,  then  you  are  warranted  in  consider- 
ing this  as  a  strong  circumstance  touching  the  credibility  of 
the  witnesses,  Rea  and  Shroyer." 

This  instruction  was  calculated  to  mislead  the  jury,  and  it 
should  have  been  refused. 

Even  if  Rea,  acting  as  the  agent  of  Drake,  did  say  that 
"if  Hale  sold  nothing  he  would  be  out  nothing,  or  words  to 
that  effect,"  it  would  not  follow  that  the  note  in  suit  had  not 
been  made  or  executed  by  Hale,  or  that  its  making  or  execu- 
tion had  been  obtained  by  fraud  or  circumvention.  At  most, 
it  would  only  tend  to  prove  fraud  in  the  consideration,  which 
was  not  a  question  before  the  jury,  and  it  was,  therefore, 
unimportant  whether  that  declaration  was  made  or  not. 
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But  even  if  the  inquiry  had  been  a  material  one,  it  is  not 
true,  as  a  legal  proposition,  that,  because  there  is  a  prepon- 
derance of  evidence  against  the  statement  of  a  witness  on  a 
single  point,  the  credibility  of  his  whole  evidence  is  thereby 
affected.  All  witnesses  are  liable  to  be  mistaken  or  misin- 
formed, and  this  may  be  as  to  one  point,  and  not  as  to  others. 
The  maxim,  faJsus  in  uno  falsus  in  omnibus,  has  never  been 
applied  to  cases  where  it  does  not  appear  that  the  witness  has 
wilfully  and  knowingly  testified  falsely.  City  of  Chicago  v. 
Smith,  48  111.  108. 

If  the  jury  believed,  from  the  evidence,  that  Shroyer  and 
Rea  testified,  wholly  or  in  part,  falsely,  it  was  their  duty  to 
disregard  so  much  of  their  evidence  as  was  shown  to  be  false, 
but  they  should  have  been  left  perfectly  free  to  determine  the 
effect  to  be  given  to  their  evidence,  when  considered  in  con- 
nection with  all  the  evidence  in  the  case. 

The  eighth  instruction,  given  at  the  instance  of  the  defend- 
ant, is  still  more  objectionable  than  the  second,  in  that  the 
court  said  to  the  jury  : 

"  In  viewing  the  matter,  the  jury  are  entitled  to  consider, 
from  the  evidence,  the  difference,  if  any  is  shown,  between  the 
men  selling  the  right  and  Levi  Hale,  as  to  the  ability  of  the 
former  to  deceive  the  latter,  provided  the  least  traces  of  deceit, 
cunning,  or  any  device  to  deceive,  is  shown,  in  the  evidence, 
to  have  come  from  Rea  and  Shroyer,  and  you  find  that  any 
deception  was  used  by  them,  either  by  what  they  did  or  said, 
to  mislead  Hale,  then  you  are  entitled  to  view  with  suspicion 
the  entire  transaction;  and  if  you  find,  from  all  the  evidence, 
that  Hale  was  led  by  the  opposite  party  to  believe  the  instru- 
ment to  which  his  name  is  attached  and  in  controversy,  was 
something  else  than  a  promissory  note,  then,  although  he 
may  have  permitted  his  name  to  be  written  to  the  note,  it  is 
not  his  deed,  and  you  ought  to  find  for  the  defendant." 

The  first  and  most  obvious  objection  to  this  instruction  is, 
in  singling  out  certain  facts  and  giving  them  an  undue  prom- 
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inence,  and  in  the  quasi  assumption  of  their  existence,  im- 
plied by  the  peculiar  phraseology,  and  then  saying  that,  from 
them,  the  jury  are  entitled  to  view  the  entire  transaction 
with  suspicion.  This  mode  of  instructing  a  jury  has  been 
so  repeatedly  condemned  by  this  court  that  a  reference  to  the 
particular  cases  is  unnecessary. 

The  instruction  is  also  liable  to  the  same  objection  that 
was  held  fatal  to  the  instruction  in  Leach  v.  Nichols,  55  111. 
276.  All  question  of  the  defendant's  negligence  is  excluded. 
In  the  case  referred  to,  it  was  held,  that  the  exercise  of  due 
diligence  and  attention  on  the  part  of  the  signer  of  negotiable 
paper,  is  a  necessary  element  in  his  defense,  that  the  execu- 
tion of  the  instrument  was  obtained  by  fraud  and  circumven- 
tion, when  such  defense  is  set  up  against  an  innocent  assignee 
before  maturity.  So,  also,  was  the  ruling  in  Taylor  v.  Atchi- 
son, 54  111.  199,  and  Mead  v.  3Iunson,  60  id.  50. 

There  was  evidence  tending  to  show  that  other  persons 
were  present,  or  near  by,  at  the  time  of  the  transaction,  to 
whom  reference  could  have  been  made  by  Hale,  to  ascertain 
the  character  of  the  instrument  which  he  was  asked  to  sign, 
and,  under  the  authority  of  these  cases,  it  should  have  been 
left  to  the  jury  to  determine  whether  Hale,  by  the  exercise 
of  ordinary  prudence  and  caution,  would  not  have  avoided 
the  wrong  which  is  claimed  to  have  been  perpetrated  against 
him. 

For  the  errors  indicated,  the  judgment  of  the  court  below 
is  reversed,  and  the  cause  remanded  for  further  proceedings. 

Judgment  reversed. 
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James  H.  Center 

v. 

John  Gibney. 

Forcible  entry  and  detainer  —  waiver  of  objection  to  complaint. 
Where  a  complaint,  in  an  action  of  forcible  entry  and  detainer,  had  no 
jurat  attached  to  it,  and  the  defendant  went  to  trial  before  the  justice  of 
the  peace  without  making  any  objection  to  the  complaint,  and  took  an 
appeal  to  the  circuit  court,  and  there,  for  the  first  time,  entered  a  motion 
to  dismiss  the  suit  on  account  of  the  defect  in  the  complaint,  and,  upon 
that  motion  being  overruled,  went  to  trial  without  excepting  to  the  ruling 
of  the  court,  and  the  transcript  of  the  justice  showed  that  the  complaint 
was  sworn  to,  it  was  held,  that,  although  the  filing  of  a  complaint  was 
jurisdictional,  the  defendant  had  waived  the  defect  that  existed  in  the 
complaint. 

Writ  of  Error  to  the  Circuit  Court  of  Menard  county ; 
the  Hon.  Charles  Turner,  Judge,  presiding. 

Mr.  Oscar  A.  DeLeuw,  Mr.  A.  E.  Mick,  and  Mr.  Leroy 
Carpenter,  for  the  plaintiff  in  error. 

Messrs.  Morrison  &  Whitlock,  for  the  defendant  in 
error. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  forcible  detainer,  brought  by  John 
Gibney,  against  James  H.  Center,  before  a  justice  of  the 
peace  of  Menard  county. 

The  complaint  filed  before  the  justice  upon  which  sum- 
mons issued  does  not  show  upon  its  face  that  it  was  sworn  to. 
The  parties  appeared  before  the  justice,  and  went  to  trial,  no 
objection  having  been  made  to  the  complaint.  The  plaintiff 
recovered.  The  defendant  appealed  to  the  circuit  court,  and 
there,  for  the  first  time,  entered  a  motion  to  dismiss  the  suit 
because  the  complaint  was  not  sworn  to.  This  motion  the 
court  overruled,  but  no  exception  was  taken  to  the  ruling 
of  the  court  by  the  defendant.     A  trial  was  had,  and  again 
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the  plaintiff  recovered  possession  of  the  premises.  The  de- 
fendant brings  the  case  here,  assigning  as  error  the  decision 
of  the  circuit  court  in  refusing  to  dismiss  the  case  because 
the  complaint  was  not  sworn  to. 

It  is  urged  by  counsel  for  plaintiff  in  error  that  the  case 
of  Stalberg  v.  Ohnmacht,  50  111.  442,  is  decisive  of  the  ques- 
tion raised  in  this.  In  that  case,  it  is  held  that  the  filing  of 
an  affidavit  preliminary  to  a  summons,  in  an  action  of  forcible 
entry  and  detainer,  is  essential,  to  give  the  justice  jurisdic- 
tion of  the  subject  matter.  In  that  case,  no  complaint,  in 
writing,  was  filed,  sworn  to  or  otherwise,  which  fact  distin- 
guishes it  from  the  case  under  consideration,  and  hence  it 
can  not  be  regarded  as  an  authority  controlling  this  case. 

In  this  cause,  before  the  summons  issued,  a  complaint,  in 
writing,  was  filed  with  the  justice,  which  seems  to  be  regular 
in  all  respects,  except  the  jurat  is  omitted.  The  transcript 
of  the  justice,  however,  shows  that  it  was  sworn  to. 

The  defendant  is  in  no  position  to  take  advantage  of  the 
omission  of  the  justice  to  add  the  jurat.  Had  he  desired  to 
take  advantage  of  the  decision  of  the'  circuit  court  in  over- 
ruling; the  motion  to  dismiss  on  account  of  the  defect  in  the 
complaint,  he  should  have  excepted  to  the  ruling  of  the  court. 
This  he  failed  to  do,  and  he  can  not  now  insist  upon  that  as 
error.  Dickhut  v.  Durrell,  11  111.  72;  Wright  v.  Wheeler,  55 
ib.  528;  Snell  v.  Trustees,  58  ib.  290. 

The  case,  then,  appears  in  this  situation :  The  defendant 
appeared  before  the  justice  of  the  peace,  and  went  to  trial 
without  making  any  objection  to  the  complaint.  In  the  circuit 
court,  he  again  submitted  to  a  trial  without  objection.  The 
transcript  of  the  justice  shows  the  complaint  was  sworn  to. 
Under  these  circumstances,  although  the  filing  of  a  complaint 
is  jurisdictional,  we  think  it  but  reasonable  to  hold  that  the 
defendant  has  waived  the  defect  that  existed  to  the  complaint. 

The  judgment  of  the  circuit  court  will  therefore  be  affirmed. 

Judgment  affirmed.    • 
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School  Trustees  Township  14  N.,  R.  5  W. 

v. 
The  People  ex  rel.  Japhet  A.  Ball. 

1.  Mandamus — to  compel  trustees  of  schools  to  form  new  school  districts. 
A  party  petitioning  for  a  mandamus  to  compel  the  trustees  of  schools  to 
form  a  new  school  district,  must  show  that  he  is  a  resident  of  the  district 
proposed  to  be  made,  before  the  writ  can  be  allowed. 

2.  Where  it  appears  that  a  petitioner  for  a  writ  of  mandamus  is  pre- 
senting a  matter  in  which  he  has  a  direct  personal  interest,  the  petition 
should  contain  the  proper  allegations  to  bring  himself  favorably  before  the 
court,  to  give  him  a  status  in  court. 

3.  School  districts — petition  for  division  of  must  show  a  case  clearly 
within  the  law.  A  petition  seeking  to  effect  a  division  of  a  long  estab- 
lished school  district,  should  make  a  case  within  the  express  provisions 
of  the  statute  before  the  trustees  can  be  required  to  act. 

4.  And  a  failure  to  show,  in  the  petition,  that  the  school  district  sought 
to  be  divided  has  no  bonded  debt,  and  that  the  boundary  of  the  new  dis- 
trict does  not  come  nearer  than  one  mile  to  a  school  house,  and  that  the 
petition  is  signed  by  all  the  voters  of  the  new  district,  and  that  such  new 
district  contains  not  less  than  five  families,  is  fatal  to  the  petition,  and 
the  trustees  can  not  be  required  to  act  upon  it. 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the 
Hon.  Charles  S.  Zane,  Judge,  presiding. 

Messrs.  Stuart,  Edwards  &  Brown,  for   the   appellants. 
Messrs.  McClernand  &  Keyes,  for  the  appellees. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the 
Court : 

This  was  an  application  for  a  mandamus,  to  compel  certain 
trustees  of  schools  to  form  a  new  school  district,  under  section 
33  of  the  School  Law  of  1872.  Sess.  Laws,  700.  The  trustees, 
by  their  counsel,  demurred  to  the  petition.  The  court  over- 
ruled the  demurrer,  aud  directed  the  writ  to  issue,  from 
which  judgment  the  trustees  appeal. 
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Appellants  make  the  point  that  a  mandamus  will  not  lie  in 
such  a  case  as  this,  on  the  ground  the  relator  does  not  show 
any  interest  separate  and  distinct  from  that  of  the  general 
public.  This  objection,  appellees  insist,  is  removed  by  the 
decision  in  The  County  of  Pike  v.  The  State,  11  111.  202,  where 
it  was  held,  if  this  remedy  is  resorted  to  for  the  enforcement 
of  a  private  right  only,  the  relator  must  show  his  interest, 
but  where  it  is  asked  to  enforce  a  public  right,  or  to  compel 
the  performance  of  a  public  duty,  the  people  are  regarded 
as  the  real  party,  and  the  relator  need  not  show  that  he  has 
any  special  legal  interest  in  the  result.  It  is  enough  that 
he  is  interested,  as  a  citizen,  in  having  the  laws  executed  and 
the  right  in  question  enforced.  But  we  think,  notwithstand- 
ing this  ruling,  the  petitioner  should  show  he  is  in  a  position, 
by  residence  in  the  school  district  proposed  to  be  made,  be- 
fore he  can  be  allowed  this  writ.  This  he  does  not  show. 
He  merely  alleges  in  his  petition  that  he  has  been  a  resident 
and  qualified  voter  in  the  township  and  district  more  than 
thirty  years,  non  constat  that  he  is  a  resident  in  the  proposed 
new  district.  The  case  shows  petitioner  is  prosecuting  a 
matter  in  which  he  has  a  direct  personal  interest,  and  should, 
therefore,  contain  the  proper  allegation  to  bring  himself 
favorably  before  the  court — to  give  him  &  status  in  court.  The 
People,  etc.  v.  Supervisors  of  Vermilion  County,  47  111.  256. 

It  is  claimed,  by  appellants,  this  proceeding  is  not  brought 
wTithin  the  third  clause  of  the  thirty-third  section  of  the 
School  Law  of  1872.  What  is  that  clause?  "  Third.  Upon 
petition  of  all  the  voters  in  any  territory  containing  not  less 
than  five  families,  representing  that  they  are  not  properly 
accommodated  with  school  privileges,  but  will  be  by  being 
added  to  another  district,  or  formed  into  a  new  district;  and 
upon  petition  of  a  majority  of  the  voters  of  such  other  dis- 
trict, if  any,  it  shall  be  the  duty  of  the  trustees  of  the  town- 
ship, or  townships,  in  which  such  territory  or  territory  and 
district  are  situated,  to  set  off  such  territory  :  Provided,  such 
change  shall  not  be   made  when  the   district  from  which  the 
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petitioner  desires  to  be  severed  has  a  bonded  debt,  nor  where 
the  new  district  line  will  be  brought  nearer  than  one  mile  to 
any  school  house."     p.  710. 

This  petition,  it  will  be  seen,  prays  for  the  erection  of  a 
new  district,  by  severing  one  established  more  than  thirty 
years.  As  ground  for  such  action  by  the  school  trustees,  a 
compliance  with  the  requirements  of  the  law  must  be  shown. 

This  petition  fails  to  show  the  district  from  which  the  peti- 
tioners desire  to  be  severed  has  no  bonded  debt,  and  that  the 
boundary  line  of  the  proposed  district  does  not  come  nearer 
than  one  mile  to  any  school  house,  nor  is  the  petition  signed 
by  all  the  voters  of  the  territory  sought  to  be  organized  as  a 
school  district,  and  that  such  territory  contains  not  less  than 
five  families. 

These  omissions  are  fatal  to  the  petition,  and  the  demurrer 
should  have  been  sustained. 

Every  petition  of  this  nature,  seeking  to  effect  a  division 
of  a  long  established  school  district,  should  make  a  case 
within  the  express  provisions  of  the  statute,  before  the  trustees 
can  be  required  to  act.  Such  a  movement  by  a  few  interested 
persons,  if  successful,  is  necessarily  followed  by  an  increase 
of  officers,  who  derive  some  of  their  support  from  the  labors 
of  the  people,  by  an  increase  of  taxes,  which  tends  to  the  im- 
poverishment of  the  people,  and  by  the  frequent  and  appa- 
rently unnecessary  changes  made  by  superintendents  of 
schools  in  books  for  the  pupils,  entailing  burdens  upon  their 
parents  which  many  of  them  are  illy  able  to  bear.  In  view 
of  all  these,  the  requirements  of  the  statute  should  be  insisted 
upon. 

For  the  reasons  given,  the  judgment  of  the  circuit  court  is 
reversed. 

Judgment  reversed. 
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Syllabus. 


John  Jones 


Sakah  Jones. 

1.  Practice — assigning  special  causes  for  new  trial.  To  avail  himself 
of  an  objection  to  a  verdict  on  the  ground  that  the  damages  are  exces- 
sive, a  party  should,  in  some  way,  either  by  general  or  special  objection, 
make  that  a  ground  for  granting  a  new  trial,  and  if  he  fails  to  do  so,  he 
must  be  regarded  as  having  had  no  objections  to  the  amount  of  the 
finding,  or  if  he  had,  that  he  waived  them. 

2.  Trespass — a  party  who  uses  more  force  than  is  necessary  to  eject 
another  from  his  premises,  is  a  trespasser.  When  a  person  directs  another 
to  leave  his  house,  who  refuses,  he  has  the  right  to  use  all  reasonable  and 
necessary  force  to  compel  him  to  go,  but  no  more  than  is  necessary  to 
effect  the  end,  and  if  he  does  use  more  force  than  is  necessary  he  becomes 
a  trespasser  ab  initio. 

3.  Instructions — need  not  he  repeated.  It  was  not  error  to  refuse  an 
instruction  to  the  effect  that  the  defendant  had  a  right  to  use  such  force  in 
expelling  plaintiff  from  his  premises  as  an  ordinarily  prudent  and  cau- 
tious man  would  have  done  under  the  circumstances,  when,  by  another 
instruction,  the  jury  had  been  told  that  the  defendant  had  a  right  to  use 
such  force  as  was  reasonably  necessary,  as  the  instruction  given,  in  sub- 
stance, contained  all  that  was  embraced  in  the  one  refused,  and  the  court 
was  not  required  to  repeat  it. 

4.  Measure  op  damages  in  trespass  to  the  person.  The  plaintiff,  in 
an  action  of  trespass  for  injury  to  his  person,  is  entitled  to  recover 
such  an  amount  of  damages  as  will  compensate  him  for  the  injury  sus- 
tained, and  if  the  acts  on  the  part  of  the  defendant  were  wanton  and  wil- 
ful, the  jury  may  give  punitive  damages. 

5.  Punitive  damages — what  the  jury  may  consider,  in  awarding.  The 
jury,  in  awarding  punitive  damages  for  a  wanton  and  wilful  trespass, 
may  take  into  consideration  the  pecuniary  circumstances  of  the  defend- 
ant, and  the  age,  sex,  position  in  society  of  the  plaintiff*,  and  the  injuries 
received,  with  all  the  circumstances  in  evidence. 

6.  Costs.  Where  a  summons  was  falsely  returned  served,  and  a  de- 
fault had  thereon,  which  was  afterwards  set  aside,  and  the  return  quashed, 
and,  upon  a  trial,  the  plaintiff  recovered  judgment^  it  was  proper  to  tax 
the  costs  of  both  the  writs  against  the  defendant. 

Appeal  from  the  Circuit  Court  of  DeWitt  county;  the  Hon. 
Thomas  F.  Tipton,  Judge,  presiding. 
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Mr.  E.  H.  Palmer,  for  the  appellant. 

Messrs.  Moore  &  Warner,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

On  the  motion  for  a  new  trial,  in  the  court  below,  there 
was  no  objection  urged  that  the  damages  were  excessive. 
That  was  not  stated  as  a  ground  for  the  setting  aside  of  the 
verdict.  The  court  below,  not  being  asked  to  do  so,  had  the 
right  to  suppose  that  appellant  acquiesced  in  the  amount  of 
the  finding,  but  relied  on  the  ground  specified,  alone,  for  a 
new  trial.  To  avail  of  such  an  objection,  the  party  should,  in 
some  way,  either  by  general  or  specific  objection,  make  that 
a  ground  for  granting  a  new  trial,  and  if  disallowed,  then  it 
should  be  assigned  as  error  in  the  appellate  court. 

Where  the  damages  are  excessive,  the  presumption  is,  that, 
on  being  asked,  the  court  below  will  require  a  remittitur  to  the 
proper  amount,  or  grant  a  new  trial.  And  where  no  such 
request  is  made  of  the  judge  trying  the  case,  the  party  must 
be  regarded  as  having  had  no  objections  to  the  amount  of  the 
finding,  or  if  he  had,  that  he  waived  them. 

In  this  case,  if  the  evidence  on  the  part  of  appellee  is  true, 
and  it  seems  the  jury  so  regarded  it,  then  the  verdict  was  not 
excessive.  If  appellant  made  and  continued  the  assault  in 
the  manner  testified  to  by  appellee  and  his  witnesses,  it  was 
excessive  and  brutal  almost  in  the  extreme.  Whilst  appel- 
lant had  the  undoubted  right,  when  he  directed  appellee  to 
leave  his  house,  and  she  refused,  to  use  all  necessary  and  rea- 
sonable force  to  compel  her  to  go,  he  had  no  right  to  use 
more  force  than  was  necessary  to  effect  the  end.  And  when 
he  did  so,  and  carried  the  force  to  excess,  he  became  a  tres- 
passer ab  initio.  He  could  not  make  use  of  his  legal  right  to 
remove  her  from  his  premises  as  a  pretext  to  gratify  his  mal- 
ice, and  commit  unnecessary  injuries  and  indignities  upon  the 
person  of  appellee.  After  requesting  her  to  leave,  if  she  re- 
fused, he  could  have  uo  doubt  removed  her  by  simply  taking 
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hold  of  her  arm  and  leading  her  out  of  the  house,  and  even 
to  the  road  beyond  his  inclosure.  This  he  did  not  do,  but 
his  first  act  was  to  strike  her  on  the  side  of  her  head  with  his 
open  hand,  according  to  his  version  of  the  matter,  but  with 
his  fist,  as  another  witness  states.  Nor,  according  to  the  evi- 
dence adduced  by  appellee,  did  he  stop  here,  but  he  caught 
hold  of  and  kicked  her  whilst  she  was  trying  to  leave  the 
house,  and  when  she  had  gone  on  the  porch  he  "rushed  after" 
and  kicked  her  therefrom,  pushed  her  through  the  yard  gate  ; 
he  followed  and  kicked  and  pushed  her  till  she  reached  the 
public  road,  about  200  yards  distant,  and  threw  her  from  the 
fence,  and  on  falling  on  the  opposite  side,  a  rail  fell  upon 
her.  Such  is  her  testimony,  which  is  corroborated  by  her 
sister.  And  it  is  not  denied  that  she  either  fell  or  was 
kicked  from  the  porch.  Appellant  says  that  she  fell,  and  he 
denies  that  he  kicked  her,  and  another  witness  says  he  either 
pushed  or  kicked  her  lightly.  ,But  it  wras  for  the  jury  to 
find  where  the  truth  lay,  and  they  have  found  it  was  with 
appellee.  If  the  facts  are  as  they  have  found  them,  the 
assault  was  brutal,  and  the  amount  of  damages  is  no  more 
than  a  just  punishment  for  his  unjustifiable  conduct  in  making 
this  ferocious  assault.  But  the  damages  were  not  objected 
to  as  excessive  in  the  motion  for  a  new  trial,  nor  are  they 
assigned  as  error  on  the  record. 

It  is  also  urged  that  the  court  below  erred  in  refusing  ap- 
pellant's fourth  instruction.  And  it  is  insisted  that  the  prin- 
ciple of  this  instruction  is  not  embraced  in  the  two  preceding 
instructions  which  were  given.  They  inform  the  jury  that, 
if  they  find  that  appellee  was  requested  by  appellant  to  leave 
his  house  and  premises  before  he  used  any  violence,  and 
appellee  refused  to  depart  upon  such  request,  appellant  had 
a  right  to  use  such  force  as  was  reasonably  necessary,  to  ex- 
pel her  from  the  house  and  premises  of  appellant;  and  if  the 
jury  found  he  used  only  such  force  or  violence  as  was  reason- 
ably necessary,  to  expel  her  from  the  premises,  then  the  de- 
fendant was  not  guilty. 
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This  instruction,  in  substance,  contained  all  that  was  em- 
braced in  the  fourth.  The  language  of  that  was  varied  so 
as  to  state  that  he  was  justified  in  using  such  force  as  an 
ordinarily  prudent  and  cautious  man  would  have  done  under 
the  circumstances.  Such  a  person  could  and  would  not  have 
used  more  force  than  was  reasonably  necessary.  Had  he 
used  more,  then  it  would  not  have  been  the  act  of  an  ordi- 
narily prudent  and  cautious  man,  and  the  act  would  have 
been  unreasonable.  The  act  would  ordinarily  be  measured 
by  what  a  prudent  and  cautious  man  would  have  done,  under 
the  circumstances,  in  view  of  his  legal  right  to  use  such  and 
only  such  force  as  was  necessary  to  remove  her,  doing  as  little 
damage  as  was  consistent  with  the  act.  And  we  think  that 
question  was  fairly  put  by  the  instructions  given,  and  the 
court  was  not  required  to  repeat  the  instructions  already 
given,  and  there  was  no  error  in  refusing  this  instruction. 

It  is  urged  that  the  first  of  appellee's  instructions  was  in- 
correct, and  should  not  have  been  given;  that  it  fails  to  define 
an  assault  and  battery.  This  is,  no  doubt,  true,  as  it  tells 
the  jury  that,  if  defendant  kicked  the  plaintiff,  and  struck 
her  with  his  fist  on  the  head,  kicked  her  and  pulled  her  hair, 
they  should  find  the  defendant  guilty. 

To  have  been  strictly  accurate,  as  a  definition  of  a  battery, 
the  instruction  should  have  informed  the  jury  that  these  acts 
should  have  been  done  unlawfully.  But  still  the  instruction 
would  then  have  been  improper,  unless  the  jury  had  also 
been  informed  what  would,  under  those  acts,  be  unlawful. 
Such  a  qualification  might  have  been  rnade  either  in  the  same 
or  some  other  instruction,  and  we  think  it  was  done  when 
they  were  informed,  in  appellant's  second  and  third  instruc- 
tions, that  he  might  use  a  reasonable  and  necessary  amount 
of  force  to  expel  appellee,  if  she  refused  to  depart  on  being 
required  to  leave.  We  fail  to  perceive  how  a  jury  of  reason- 
ably intelligent  men  could  be  misled  by  this  instruction,  when 
read  in  connection  with  the  others. 

The  remaining  instructions  given  for  appellee,  when  con- 
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sidered  together,  we  think,  present  the  law  as  to  the  measure 
of  damages  fairly,  and  are  unobjectionable.  If  appellant 
was  guilty,  he  was  bound,  at  all  events,  for  an  amount  of 
damages  that  would  compensate  appellee  for  the  injury  sus- 
tained, and  if  the  acts  on  the  part  of  appellant  were  wanton 
aud  wilful,  the  jury,  according  to  well  and  uniformly  recog- 
nized rules,  had  the  right  to  give  punitive  damages,  and,  in 
doiugso,  were  at  liberty  to  take  into  consideration  the  pecu- 
niary circumstances  of  the  defendant,  as  well  as  the  age,  sex, 
position  in  society  of  plaintiff,  and  the  injuries  received,  with 
all  of  the  circumstances  in  evidence.  And  this  is  what  these 
instructions  assert,  and  they  are  substantially  correct,  although 
rather  informally  drawn. 

It  is  urged  that  the  court  below  erred  in  rendering  judg- 
ment against  appellant  for  all  the  costs  in  the  case.  Upon  a 
careful  examination  of  the  transcript,  we  fail  to  find  any  rea- 
son why  the  costs  should  be  apportioned.  We  find  a  sum- 
mons returned  duly  served,  a  judgment  by  default  rendered 
on  that  return,  an  assessment  of  damages,  and  that  assess- 
ment and  default  set  aside,  and  the  return  quashed.  In 
the  record  we  find  no  reason  given  for  the  entry  of  this  order. 
But  counsel  on  both  sides,  in  argument,  agree  that  the  re- 
turn was  false,  as  there  was,  in  fact,  no  service,  but  the  return 
was  made  by  mistake  of  the  officer.  If  this  be  true,  why 
tax  plaintiff  with  the  costs?  They  were  incurred  by  no  fault 
on  her  part.  She  is  not  shown  to  have  known  that  the  return 
was  false,  and  we  can  not  presume  she  knew  it  until  after  the 
assessment  of  damages  and  before  the  motion  was  made  to 
set  aside  the  proceedings  and  have  the  return  quashed.  She, 
then,  was  compelled  to  have  another  summons  issued,  and  to 
have  service,  before  she  could  proceed.  Appellant  has  his 
remedy  against  the  sheriff  for  the  damage  he  has  sustained 
by  reason  of  the  false  return,  but  not  to  have  the  judgment 
reversed  for  that  reason.  Appellant  must  be  left  to  his  rem- 
edy against  the  officer. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 
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Chicago  akd  Alton  Railroad  Company 

v, 

Martin  Rice. 

1.  New  trial — verdict  against  the  evidence.  A  verdict  against  a  letu,- 
road  company  for  the  killing  of  a  horse  on  its  track,  can  not  be  sustained 
where  there  is  absolutely  no  evidence  on  the  question  of  the  value  of  the 
horse. 

2.  Negligence.  Where  a  team  of  horses  ran  away  from  their  driver, 
and  got  upon  a  railroad  track,  in  an  incorporated  town,  where  the  com- 
pany was  not  required  by  law  to  fence  its  track,  and  ran  along  the  track 
until  they  fell  into  an  old  cattle-guard,  and  a  freight  train  came  along, 
and  the  engine-driver  did  all  that  he  could  to  stop  his  train  as  soon  as  he 
saw  the  team,  but  was  unable  to  do  so,  and  the  train  ran  over  and  injured 
the  horses,  it  was  held,  that  there  was  no  negligence  on  the  part  of  the 
company,  and  that  a  recovery  against  it  could  not  be  maintained. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the 
Hon.  Thomas  F.  Tipton.  Judge,  presiding. 

Messrs.  Williams,  Burr  &  Capen,  for  the  appellant. 

Mr.  James  P.  Grove,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

There  seems  to  be  a  total  want  of  evidence  to  support  the 
verdict  in  this  case.  The  evidence  fails  to  show  the  value 
of  the  horse  alleged  to  have  been  killed  on  appellant's  road. 
There  is  absolutely  no  evidence  on  this  question.  This  point 
is  alone  conclusive  as  to  the  present  judgment;  but  we  are 
unable  to  perceive  that  the  company  has  been  guilty  of  the 
slightest  negligence.  The  accident  which  produced  the  death 
of  appellee's  horse  must  be  attributed  to  his  own  want  of 
due  care.  The  horse  that  was  killed  was  one  of  a  team,  and 
the  first  that  was  seen  of  them,  they  were  discovered  running 
away  with  a  wagon.  This  was  within  the  corporate  limits  of 
the  town  of  Normal.  They  had  left  the  traveled  street,  and 
were  running  upon  the  track  of  appellant's  road.     How  they 
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got  away  from  the  driver,  is  not  shown  by  the  evidence. 
After  following  the  track  for  some  considerable  distance,  the 
horses  fell  into  an  old  cattle-guard,  at  the  Main  street  cross- 
ing, and  a  freight-train,  following  close  behind  them,  passed 
over  and  killed  one  of  them.  The  accident  occurred  just  before 
daylight,  and  it  distinctly  appears  that,  as  soon  as  the  wagon 
and  horses  were  discovered,  the  engine-driver  did  everything 
in  his  power  to  stop  the  train,  but  was  unable  to  do  so  in 
time  to  avoid  a  collision.  The  place  where  the  horses  got  on 
the  track  was  within  the  corporate  limits  of  Normal,  at  a 
point  where  the  company  was  not  required  by  law  to  fence 
its  road. 

In  no  view  that  can  be  taken  can  this  judgment  be  sus- 
tained, and  it  is  accordingly  reversed  and  the  cause  re- 
manded. 

Judgment  reversed. 


The  Toledo,  Wabash  and  Western  Eailway  Co. 

V, 

Joseph  Spangler. 

Railroad — when  not  required  to  fence  their  track  and  make  cattle-guards. 
A  railroad  company  is  not  bound  to  fence  its  track  or  make  cattle-guards 
within  the  limits  of  a  village;  and  a  place  where  there  is  a  station  house, 
a  warehouse,  a  store,  a  blacksmith  shop,  a  postoffice  and  five  or  six  dwell- 
ing  houses,  whether  they  are  situated  upon  regularly  laid  out  streets  and 
alleys  or  not,  comes  fully  up  to  the  requirements  of  a  village,  for  the  pur. 
pose  of  excusing  a  railroad  company  from  fencing  its  track  within  the 
limits  thereof. 

Appeal  from  the  Circuit  Court  of  Macon  county;  the  Hon. 
Abthub  J.  Gallagher,  Judge,  presiding. 

Messrs.  Nelson  &  Roby,  for  the  appellant. 
Messrs.  Eden  &  Odor,  for  the  appellee. 
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Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case,  brought  by  appellee  against 
appellant,  to  recover  for  injury  to  stock  on  the  railway  of  the 
latter,  alleged  to  have  been  occasioned  by  the  neglect  of 
appellant  to  fence  its  road  and  make  suitable  cattle-guards 
at  a  highway  crossing. 

No  denial  is  made  of  the  fact  that  the  stock  injured  got 
on  the  track  at  a  highway  crossing,  and  it  is  not  claimed 
that  there  were  cattle-guards  at  the  place,  or  that  the  road 
was  fenced,  but  appellant  insists  that  the  highway  crossing 
was  within  the  limits  of  a  village,  and  that  the  railway  com- 
pany was  not  bound  to  fence  its  road  or  construct  cattle- 
guards  at  that  place,  and  this  is  the  only  question  which  is 
made. 

It  appears,  from  the  evidence,  that  the  place  was  called 
Sangamon  Switch,  or  Sangamon  Station  ;  that  there  were  1090 
feet  of  side-track  between  the  switch-stands  there ;  that  the 
stock  got  on  the  track  within  the  limits  of  the  switch,  the 
highway  being  near  the  center  of  the  switch,  and  25  to  30 
steps  from  the  station  house;  that  the  open  space  occupied 
by  the  switch  has  always  been  used  by  the  people  of  the 
neighborhood  in  handling  freight,  loading  grain,  etc.,  a  great 
deal  of  freight  business  being  done  there. 

There  are  at  this  locality,  a  station  house,  a  warehouse,  one 
store,  a  blacksmith  shop,  a  postoffice,  and  five  or  six  dwelling 
houses. 

We  think  this  place  comes  fully  up  to  the  requirements  of 
a  village,  as  recognized  by  this  court  in  Illinois  Central  Rail- 
road Co.  v.  Williams,  27  111.  49.  It  was  there  said :  "Any 
small  assemblage  of  houses  for  dwellings  or  business,  or  both, 
in  the  country,  constitutes  a  village,  whether  they  are  situated 
upon  regularly  laid  out  streets  and  alleys  or  not."  And  see 
Toledo,  Wabash  and  Western  Railway  Co.  v.  Chapin,  QQ  111. 
504. 
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This  road  crossing,  then,  being  within  the  limits  of  a  vil- 
lage, the  company  were  not  required  to  fence  their  track  or 
have  cattle-guards  there.  Headen  v.  Rust,  39  111.  186.  And 
consequently  are  not  chargeable  with  neglect  in  that  respect. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


The  Chicago  and  Alton  Eailroad  Co. 

v. 

James  W.  Gasaway. 

1.  Constitutional  law — bringing  Texas  cattle  into  this  State.  The 
constitutionality  of  the  act  to  prevent  the  importation  of  Texas  or  Chero- 
kee cattle  into  this  State,  approved  Feb.  27,  1867,  has  been  frequently 
affirmed  and  recognized  by  this  court  in  numerous  cases,  and  as  there  is 
nothing  in  the  amendment  to  that  act,  approved  April  16,  1869,  to  which 
the  reasoning  in  these  cases  is  not  equally  applicable,  it.seems  that  the 
question  of  the  constitutionality  of  the  amendment  is  settled. 

2.  Railroad  company — liable  for  injury  occasioned  by  bringing  Texas 
cattle  into  this  State.  A  railroad  company  is  not  bound,  as  a  common 
carrier,  to  receive  for  transportation  that  which  the  law  prohibits  it  from 
carrying,  and  it  is  liable  for  any  injury  occasioned  by  its  bringing  Texas 
or  Cherokee  cattle  into  this  State  as  such  common  carrier,  the  same  as 
an  individual  is. 

3.  And  whether  a  railroad  company  acts  in  good  or  bad  faith  in  vio- 
lating the  law,  the  extent  of  the  injury  resulting  from  the  violation  to  the 
property  of  individuals  or  other  corporations  is  manifestly  the  same,  and 
the  burden  should  be  borne  by  the  party  whose  act  causes  or  contributes 
to  the  loss  or  injury,  rather  than  by  the  owner  who  is  without  fault. 

Appeal  from  the  Circuit  Court  of  Logan  county  ;  the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

Messrs.  Williams,  Burr  &  Capen,  for  the  appellant. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

The  constitutionality  of  the  "Act  to  prevent  the  importa- 
tion of  Texas  or  Cherokee  cattle  into  the  State  of  Illinois/' 
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approved  February  27,  1867,  was  affirmed  in  Yeazel  v.  Alex- 
ander et  al.  58  111.  255,  Stevens  v.  Brown,  id.  289,  and  Summer- 
ville  v.  Marks,  id.  371,  and  it  has  been  recognized  in  numerous 
subsequent  cases.  Since,  therefore,  there  is  nothing  in  the 
amendment  to  that  act,  approved  April  16,  1869,  under  which 
the  present  case  arose,  to  which  the  reasoning  in  those  cases 
is  not  equally  applicable,  it  can  not  be  profitable  to  consume 
further  time  in  the  discussion  of  the  question  thus  settled. 

The  principle,  as  applicable  to  the  case  before  us,  is  briefly 
this  :  Plaintiff,  who  has  violated  no  law,  has  suffered  a  pecu- 
niary loss,  which  was  produced,  in  part,  by  the  unlawful  act 
of  the  defendant  railroad  company  as  a  common  carrier,  and 
this  loss  must  be  borne  by  it  rather  than  by  him. 

It  is  contended,  however,  that  appellant,  as  a  common  car- 
rier of  cattle,  was  bound  to  receive  all  offered  for  transporta- 
tion, unless  it  knew,  or  had  reasonable  grounds  to  know,  that 
the  stock  offered  were  such  as  are  prohibited  by  statute ;  that 
if  the  statute  shall  be  regarded  as  a  police  regulation,  it  does 
not  impose  upon  railroad  companies  the  duties  of  policemen 
to  enforce  the  law,  and  even  if  it  does,  they  can  not  be  held 
for  an  unintentional  violation,  unless  guilty  of  such  careless- 
ness as  amounts  to  a  wilful  injury. 

Appellant,  as  a  common  carrier,  was  not  bound  to  receive 
for  transportation  that  which  the  law  prohibited  it  from  car- 
rying, and  it  must  be  held  to  act,  in  this  respect,  at  its  peril. 
The  law  assumes,  that  Texas  and  Cherokee  cattle  are  distin- 
guishable from  other  cattle,  and  we  infer,  from  the  evidence, 
that  such  is  the  fact.  And,  under  the  9th  section  of  the 
amendatory  act  referred  to,  in  permitting  the  shipment  of 
such  cattle,  when  they  shall  have  been  introduced  into  either 
the  States  of  Kansas,  Missouri,  Nebraska,  Iowa  or  Wisconsin, 
prior  to  the  first  of  January,  before  being  brought  into  this 
State,  it  is  provided  the  official  certificate  of  the  county  clerk 
of  the  county  where  such  cattle  have  been  wintered  shall  be 
prima  facie  evidence  of  that  fact.  The  duty  is  not,  as  seems 
to    be   supposed,    imposed    on   railroad  companies  to  act  as 
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police,  to  enforce  the  law,  any  further  than  their  own  conduct 
is  concerned.  They  are  simply  required,  as  are  all  individu- 
als, to  obey  the  law.  Whether  a  railroad  company  acts  in 
good  or  bad  faith  in  violating  a  law,  the  extent  of  the  injury 
resulting  from  the  violation  to  the  property  of  individuals  or 
other  corporations  is  manifestly  the  same ;  and  there  can  be 
no  great  hardship,  as  well  as  no  violation  of  the  constitution, 
in  requiring,  in  case  of  loss  of  or  injury  to  property,  the  bur- 
den shall  be  borne  by  the  party  whose  act  caused  or  contrib- 
uted to  the  loss  or  injury,  rather  than  by  the  owner,  who  was 
without  fault. 

Although  the  evidence  was  conflicting  on  material  points, 
we  can  not  say  that  it  so  decidedly  preponderated  against  the 
plaintiff ;s  right  to  recover  as  to  justify  a  reversal  for  that 
cause. 

Some  objection  was  taken  to  the  verdict,  upon  the  ground 
that  the  evidence  does  not  sustain  the  allegations  in  the  de- 
claration. 

We  think  the  evidence  sufficiently  sustains  the  allegations 
in  the  third  count  of  the  declaration,  and  as  the  verdict  finds 
the  defendant  guilty  under  that  count,  it  was  sufficient  to 
authorize  the  judgment,  and  it  is  unimportant  whether  the 
other  counts  were  proved  or  not. 

We  perceive  no  error  in  the  record  for  which  the  judgment 
should  be  reversed,  and  it  is,  therefore,  affirmed. 

Judgment  affirmed. 


Toledo,  Wabash  and  Western  Eailway  Company 


Jacob  Muthersbaugh. 

1.  Remote  and  proximate  cause  —  of  the  rule  and  its  application — 
fire  originating  from  sparks  thrown  from  locomotive.  Where  property 
is   destroyed  by  fire,   caused  by  sparks   thrown   from   the   engine   of  a 
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railroad  company,  through  the  negligence  of  its  servants,  and  the  destruc- 
tion of  the  propertj1-  is,  under  the  circumstances  of  the  case,  a  natural 
consequence,  which  any  reasonable  person  could  have  anticipated,  then 
the  act  of  throwing  the  sparks,  which  originated  the  fire,  is  a  proximate 
cause,  whether  the  property  destroyed  is  the  first  or  tenth,  the  latter 
being  so  situated  that  its  destruction  is  a  consequence  reasonably  to  be 
anticipated  from  setting  the  first  on  fire,  and  the  company  will  be  liable. 

2.  But  if  the  destruction  of  the  property  is  not  the  natural  and  proxi- 
mate consequence  of  the  escaping  of  the  sparks,  and  consequent  firing 
of  the  first  building,  then  the  company  will  not  be  liable. 

3.  In  this  case,  it  appeared  that  a  warehouse,  standing  near  the  rail- 
road track,  was  set  on  fire  from  sparks  escaping  from  an  engine  of  the 
railroad  company,  and  that,  at  the  time,  there  was  a  strong  wind  blowing 
in  the  direction  of  the  plaintiff's  stable,  which  was  situated  101  rods  from 
the  warehouse,  and  that  there  was  no  combustible  material  intervening, 
but  that  the  high  wind  carried  brands  from  the  burning  warehouse  to 
the  stable  of  plaintiff,  which  caused  it  to  take  fire  and  burn  up:  Held, 
that  the  burning  of  the  stable  was  not  the  natural  and  proximate  conse- 
quence of  the  burning  of  the  warehouse,  and  that  the  railroad  company 
was  not  liable  for  the  burning  of  the  stable. 

Appeal  from  the  Circuit  Court  of  Macon  county ;  the 
Hon.  Arthur  J.  Gallagher,  Judge,  presiding. 

Messrs.  Nelson  &  Eoby.  for  the  appellant. 

Messrs.  Crea  &  Ewing,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case,  brought  by  Jacob  Muthers- 
baugh, against  the  Toledo,  Wabash  and  Western  Railway 
Company,  to  recover  for  a  stable  and  two  horses  destroyed 
by  fire  on  the  11th  day  of  October,  1868. 

In  the  circuit  court,  the  plaintiff  recovered  a  verdict  and 
judgment  for  $432.50.  The  defendant  brings  the  record 
here,  and  insists  upon  a  reversal  of  the  judgment  upon  sev- 
eral grounds,  only  one  of  which,  in  the  view  we  take  of  the 
case,  it  will  be  necessary  to  consider,  as  that  will  be  conclu- 
sive of  the  case. 

It  appears,  from  the  record,  that  Scott  &  Fisher  owned  a 
large  frame  warehouse,  standing  a  few  feet  from  the  track  of 
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the  defendant's  road,  in  the  town  of  Bement.  The  plaintiff's 
stable  was  situated  101  rods  in  a  north-easterly  direction  from 
the  warehouse,  no  buildings  standing  in  a  direct  line  between 
the  two.  The  stable  was  covered  with  straw,  and,  on  the 
day  of  the  fire,  there  was  a  high  wind  blowing  from  the 
south-west. 

On  the  11th  day  of  October,  1868,  the  warehouse  was 
burned,  and  the  high  wind  prevailing  from  the  south-west 
carried  fire  from  the  warehouse  to  plaintiff's  stable,  and  it, 
together  with  plaintiff's  horses  in  the  stable,  was  destroyed 
by  the  fire. 

Conceding  that  the  burning  of  the  warehouse  was  caused 
by  sparks  and  cinders  that  were  thrown  from  the  engines  of 
the  defendant,  through  the  negligence  of  the  servants  of  the 
defendant  in  charge  of  the  engines,  then  the  question  arises, 
was  the  burning  of  plaintiff's  property  the  natural  and  proxi- 
mate consequence  of  the  burning  of  the  warehouse  ?  If  it 
was,  then  he  can  recover  from  the  defendant;  if  not,  no 
recovery  can  be  had. 

The  question  involved  in  this  case  was  fully  settled  in 
Fent  v.  Toledo,  Peoria  and  Warsaw  Hallway  Company,  59  111. 
349,  where  the  point,  when  the  cause  of  an  injury  is  to  be 
considered  proximate,  and  when  merely  remote,  was  dis- 
cussed, and  the  authorities  fully  reviewed. 

In  the  opinion  in  that  case,  the  court  use  this  language: 
"If  loss  has  been  caused  by  the  act,  and  it  was,  under  the 
circumstances,  a  natural  consequence  which  any  reasonable 
person  could  have  anticipated,  then  the  act  is  a  proximate 
cause,  whether  the  house  burned  was  the  first  or  the  tenth, 
the  latter  being  so  situated  that  its  destruction  is  a  conse- 
quence reasonably  to  be  anticipated  from  setting  the  first  on 
fire.  If,  on  the  other  hand,  the  fire  has  spread  beyond  its 
natural  limits,  by  means  of  a  new  agency — if,  for  example, 
after  its  ignition,  a  high  wind  should  arise,  and  carry  burn- 
ing brands  to  a  great  distance,  by  which  a  fire  is  caused  in  a 
place  that  would  have  been  safe  but  for  the  wind — such  a 
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loss  might  fairly  be  set  clown  as  a  remote  consequence,  for 
which  the  railroad  company  should  not  be  held  responsible." 

Under  the  rule  thus  announced,  it  can  not  reasonably  be 
insisted  that  the  burning  of  the  plaintiff's  stable  was  a  natural 
consequence  of  burning  the  warehouse,  which  could  have 
been  anticipated  by  the  defendant. 

The  distance  the  stable  was  situated  from  the  warehouse 
being  101  rods,  and  no  buildings  intervening  between  the 
two,  would  lead  any  reasonable  man  to  the  conclusion  that 
the  stable  would  be  in  no  danger  from  a  fire  at  the  ware- 
house. 

Had  it  not  been  for  the  high  wind  prevailing  from  the 
south-west,  it  needs  no  argument  to  show  the  stable  would 
have  been  in  no  danger  whatever. 

The  fact  that  a  high  wind  was  blowing  in  the  direction  of 
the  stable  at  the  time  the  fire  was  communicated  to  the  ware- 
house, which  carried  sparks,  or  burning  brands,  to  a  greater 
distance  than  they  ordinarily  would  go,  and  thus  destroyed 
the  plaintiff's  property,  which  would  have  been  safe  had  it 
not  been  for  the  high  wind  blowing  from  the  direction  it  did, 
can  only  be  regarded  as  a  remote  consequence,  for  which  the 
defendant  can  not  be  held  responsible. 

Parsons,  in  his  work  on  Contracts,  vol.  2,  page  456,  in  dis- 
cussing this  question,  which  authority  was  cited  and  sanc- 
tioned by  this  court  in  the  case  cited  supra,  says  "that  every 
defendant  shall  be  held  liable  for  all  of  those  consequences 
which  might  have  been  foreseen  and  expected  as  the  results 
of  his  conduct,  but  not  for  those  which  he  could  not  have 
foreseen,  and  was,  therefore,  under  no  moral  obligation  to 
take  into  consideration. " 

While  the  defendant  might  have  anticipated  and  foreseen 
that  the  warehouse  was  liable  to  be  destroyed  by  sparks 
which,  through  negligence  of  its  servants,  might  escape  from 
its  engines,  and  thus  be  communicated  to  and  destroy  other 
property  within  a  reasonable  distance,  yet,  to  hold  that  the 
defendant   could   reasonably  have   anticipated   that  a  stable 
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100  rods  distant  from  the  warehouse,  no  buildings  or  com- 
bustible material  intervening,  was  likely  to  be  destroyed  by 
the  burning  of  the  warehouse,  is  going  further  than  any 
respectable  court  within  our  knowledge  has  gone,  and  can 
not  receive  our  sanction. 

It  is  said  by  appellee  that  this  was  a  question  of  fact  for 
the  jury,  and  that  they  have  found  upon  that  point  for  the 
plaintiff.  This  is  true,  and,  although  we  reluctantly  disturb 
the  finding  of  a  jury  upon  a  question  of  fact,  yet  it  is  our 
duty,  and  the  uniform  practice  of  the  court,  to  do  so  where 
there  is  no  evidence  to  sustain  the  verdict. 

Such  is  the  condition  of  this  record,  and,  as  we  fail  to  see 
any  ground  upon  which  a  recovery  can  be  had  in  favor  of 
the  plaintiff,  the  judgment  will  be  reversed. 

Judgment  reversed. 


Christian  Thomas 

V. 

LpuiSA  Fischer. 

1.  Slander — repetition  of  slander  evidence  of  malice.  When  slander- 
ous words  are  spoken  in  the  heat  of  passion,  occasioned  by  an  assault  by 
the  plaintiff  upon  the  defendant,  courts  and  juries  will  consider  the  in. 
firmity  of  human  nature,  and  make  allowance  for  words  spoken  under 
such  circumstances;  but  when  the  defendant,  in  his  cooler  moments, 
repeats  the  words  to  different  persons,  this  stamps  the  slander  as  mali- 
cious. 

2.  Remittitur  of  excess  in  damages — on  motion  for  new  trial.  Where  a 
jury  has  passed  upon  a  question  of  unliquidated  damages,  though  the 
court  has  no  right  to  direct  the  plaintiff  to  remit  on  account  of  the 
damages  being  excessive,  yet,  if  the  plaintiff,  on  a  motion  for  a  new  trial 
being  made,  voluntarily  remits  part  of  the  damages,  the  verdict  for  the 
balance  must  stand. 

3.  Pleading  and  evidence  —  it  is  sufficient  to  prove  that  slanderous 
words  were  spoken  substantially  as  charged.  Where  the  words  charged  in 
the  declaration  imputed  lewdness  and  adultery  to  the  plaintiff,  and  the 
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words  proved  established  that,  and  no  more  or  less,  not  by  proof  of  equiv- 
alent words  but  by  proving  the  substance  of  the  words  spoken,  it  was 
held  to  be  sufficient,  although  the  words  were  not  proved  precisely  as 
charged  in  the  declaration. 

4.  Where  the  words  charged  in  the  declaration  as  having  been  spoken 
by  the  defendant  of  the  plaintiff  were,  "She  is  a  whore,"  "You  are  a 
whore,"  and  the  words  proved  were,  "She  was  a  damned  whore,"  "You 
are  a  damned  whore,"  it  was  held,  that  the  words  charged  were  substan- 
tially proved. 

Appeal  from  the  Circuit  Court  of  Adams  county;  the 
Hon.  Joseph  Sibley,  Judge,  presiding. 

Mr.  Ira  M.  Moore,  and  Mr.  A.  E.  Wheat,  for  the  appel- 
lant. 

Messrs.  Arntzen  &  Richardson,  for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the 
Court : 

This  was  an  action  on  the  case,  in  the  Adams  circuit  court, 
for  slanderous  words,  uttered  in  the  German  language,  impor- 
ting, when  translated  into  our  language,  that  plaintiff  was  a 
whore.  The  plea  was,  not  guilty.  The  trial  resulted  in  a 
verdict  for  the  plaintiff  of  sixteen  hundred  dollars  damages, 
when,  a  motion  for  a  new  trial  having  been  made,  the  plain- 
tiff remitted  one-half,  and  judgment  was  rendered  for  the 
remainder — eight  hundred  dollars.  To  reverse  this  judgment 
the  defendant  appeals. 

The  words  are  charged  as  spoken  in  different  ways  in  the 
declaration,  and  it  is  made  a  point  by  appellant  that  the 
words,  as  charged,  were  not  proved  to  have  been  spoken. 
There  is  much  conflicting  evidence  on  this  point.  There 
were  many  charges,  in  German,  in  the  declaration,  and  thev 
have  been  translated,  and,  we  must  presume,  correctly,  and, 
though  the  precise  words  charged  were  not  precisely  proved, 
they  were  substantially,  and  that  is  sufficient. 

The  plaintiff  was  a  wife  and  a  mother,  and,  for  aught  that 
37— 71st  III. 
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appears,  respectable  and  chaste.  To  make  such  a  charge 
against  such  a  person,  if  wilfully  done,  should  subject  the 
offender  to  exemplary  damages.  The  words,  when  first  spo- 
ken, were  in  the  heat  of  passion,  occasioned  by  an  assault  by 
the  plaintiff  upon  the  defendant,  for  some  act  of  his  as  secre- 
tary of  a  life  insurance  company,  in  regard  to  a  life  policy  of 
her  husband,  which  had  been  canceled  without  notice,  as 
claimed.  Under  these  circumstances,  courts  and  juries  con- 
sider the  infirmity  of  man's  nature,  and  make  proper  allow- 
ance for  words  spoken  on  such  occasions ;  and  we  would  not 
hesitate  to  pronounce  the  damages  excessive,  were  it  not  that 
defendant,  in  his  cooler  moments,  repeated  the  words,  and 
to  different  persons.  This  gives  character  to  the  slander, 
and  stamps  it  as  malicious. 

It  is  insisted  by  appellant  that  the  plaintiff,  by  remitting 
one  half  the  damages,  thereby  conceded  the  verdict  was  un- 
just and  the  damages  excessive,  and  insists  that  this  did  not 
cure  the  error,  for  if  the  verdict  was  the  result  of  mistake, 
passion  or  prejudice,  it  should  be  corrected  by  another  jury; 
but  in  causes  of  contract,  the  rule  would  be  otherwise. 
Thomas  v.  Wormack,  13  Texas,  580,  Nudd  v.  Wells,  11  Wis. 
407,  and  Claflin  v.  Delaney,  38  N.  Y.  138,  are  referred  to  as 
sustaining  this  view,  which  they  do,  but  only  this  far,  that 
in  a  case  sounding  wholly  in  damages,  and  where  the  dam- 
ages are  unliquidated,  the  court  can  not  order  a  remittitur  as 
the  alternative  for  a  new  trial.  That  a  party  himself  may 
remit  in  such  cases,  is  a  practice  so  interwoven  with  our  juris- 
prudence, we  are  unwilling  to  disturb  it.  The  rule  is,  in  our 
practice,  where  a  jury  has  passed  upon  a  question  of  un- 
liquidated damages,  though  the  court  below  may  have  no 
right  to  direct  the  plaintiff  to  remit,  or  a  new  trial  shall 
be  had,  yet  if  the  plaintiff  himself,  on  a  motion  for  a  new 
trial  being  made,  voluntarily  remits  part  of  the  damages,  the 
verdict  must  stand  for  the  balance,  and  this  for  the  reason 
that  it  is  necessary  an  end  should  be  put  to  litigation,  and  ac- 
tions for  vindictive  damages  not  be  encouraged. 
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Exception  is  taken  to  appellee's  second  instruction,  which 
informs  the  jury  the  words  need  not  be  proved  precisely  as 
laid,  and  it  is  claimed  there  was  no  evidence  going  to  show 
they  were  proved  substantially.  We  think  there  was.  The 
difference  is  this:  One  witness  proved  he  said,  "  She  was  a 
damn'd  whore,"  another,  "  You  are  a  damn'd  whore."  The 
charge  in  the  declaration  is  :  w  She  is  a  whore" — "You  are 
a  whore,"  a  difference  not  so  great  as  in  Baker  and  Wife  v. 
Young,  44  111.  42,  and  which   was  sanctioned   and   approved. 

The  charge  in  the  declaration  was  of  words  imputing 
lewdness,  and  she  being  a  married  woman,  adultery.  The 
words  proved  establish  that,  and  no  more  or  less,  not  by  proof 
of  equivalent  words,  but  by  proving  the  substance*  of  the 
words  spoken. 

It  is  complained,  the  court  erred  in  refusing  defendant's 
first  instruction.  We  think  there  was  no  error  rn  so  ruling, 
as  the  precise  phraseology  of  the  spoken  words  need  not  be 
proved,  if  the  words  are  proved  substantially  as  charged. 
Had  the  instruction  been  given  as  asked,  it  could  not  have 
failed  to  have  misled  the  jury,  and  besides,  the  jury  had  been 
sufficiently  instructed  on  the  matter  involved  in  the  instruc- 
tion. 

Finding  no  error  in  the  record,  the  judgment  is  affirmed. 

Judgment  affirmed. 


S.  W.  Henderson 


O.  H.  Palmer. 

1.  Contract— founded  on  illegal  consideration,  void.  If  any  part  of  the 
entire  consideration  of  a  contract,  or  any  part  of  an  entire  promise,  be 
illegal,  whether  by  statute  or  at  common  law,  the  whole  contract  is  void. 

2.  If  a  part  of  the  consideration  is  illegal,  the  whole  contract  is  void, 
because  public  policy  will  not  permit  a  party  to  enforce  a  promise  which 
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he  has  obtained  by  an  illegal  act  or  an  illegal  promise,  although  he  may 
have  connected  with  this  act  or  promise  another  which  is  legal. 

3.  Where  a  mortgage  is  given  to  secure  the  payment  of  a  note  given 
for  an  illegal  consideration,  it  is  tainted  with  the  corrupt  consideration 
of  the  note,  and  can  not  be  enforced. 

4.  Where  a  note  was  given  in  consideration  of  a  promise  made  by  the 
payee  to  cause  a  prosecution  for  a  felony,  then  pending  in  the  State  of 
Tennessee  against  the  son  of  the  maker  of  the  note,  to  be  discontinued, 
and  a  mortgage  was  executed  to  secure  the  payment  of  the  note,  it  was 
held,  that  the  consideration  was  illegal,  and  that  both  note  and  mortgage 
could  be  avoided. 

5.  And  in  such  a  case,  where  the  mortgage  had  been  foreclosed  by 
scire  facias,  on  a  bill  filed  by  the  mortgagor  to  set  aside  the  mortgage  and 
proceedings  by  scire  facias,  as  a  cloud  upon  his  title,  the  bill  should  be 
entertained,  and  the  relief  prayed  for  granted. 

6.  Foreclosure  by  scire  facias — what  defenses  allowed.  The  foreclo- 
sure of  a  mortgage  by  scire  facias  is  a  proceeding  in  rem,  and  no  defense 
can  be  interposed  to  it  except  payment,  discharge,  release,  or  satisfaction, 
or  that  the  mortgage  never  had,  for  some  reason,  become  a  valid  lien. 
Nor  can  usury,  or  non  est  factum,  or  a  want  of  consideration,  or  that  the 
consideration  was  illegal,  be  pleaded  in  such  a  proceeding. 

7.  Laches.  In  a  proceeding  to  foreclose  a  mortgage,  the  defendant 
can  not  set  up,  by  way  of  defense,  the  illegal  consideration  of  the  indebt- 
edness secured  by  the  mortgage,  and  therefore  the  defendant  is  guilty  of 

no  laches  in  failing  to  do  so,  and  is  not  thereby  precluded  from  filing  a  bill 
in  chancery  to  set  aside  the  mortgage  and  the  scire  facias  proceeding,  as 
a  cloud  upon  his  title,  upon  the  ground  of  the  illegality  of  the  considera- 
tion of  the  mortgage  debt. 

Appeal  from  the  Circuit  Court  of  Morgan  county;  the  Hon. 
Charles  D.  Hodges,  Judge,  presiding. 

Mr.  N.  M.  Knapp,  for  the  appellant. 

Mr.  Wm.  Thomas,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

It  appears  from  the  record  in  this  case,  that  one  H.  B. 
Henderson,  the  son  of  appellant,  was  employed  as  an  operator 
by  a  telegraph  company,  in  Chattanooga,  in  the  State  of 
Tennessee,  prior  to  the  year  1867 ;  that  the  officers  of  the 
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company  instituted  a  criminal  prosecution  against  him  for 
embezzling  $220,  money  of  the  company;  that  by  the  laws 
of  the  State  of  Tennessee  embezzlement  is  made  a  felony. 
After  the  prosecution  was  commenced,  on  the  26th  day  of 
November,  1867,  appellant  was,  to  stop  the  prosecution 
against  her  son,  induced  to  execute  a  note,  with  her  husband 
and  another,  for  $980,  and  a  mortgage  on  the  house  and  lot 
in  which  she  and  her  husband  lived,  to  one  O.  H.  Palmer,  an 
agent  of  the  company,  to  secure  the  payment  of  the  note. 
The  house  and  lot  was  her  sole  property,  derived  from  other 
sources  than  from  her  husband.  There  seems  to  be  no  ques- 
tion that  the  consideration  for  the  note  and  mortgage  was  a 
promise  that  her  son  should  he  discharged  and  the  prosecu- 
tion dismissed.  There  was  no  agreement  even  that  the  son 
should  be  discharged  from  the  claim  of  $220,  which  was  set 
up  against  him   by  the  officers  of  the  company. 

On  the  25th  day  of  February,  1869,  she  was  induced  to 
execute  a  new  mortgage  on  the  same  premises  to  secure  the 
payment  of  the  same  note,  and  the  first  mortgage  was  can- 
celed. She  claims  that  she  was  induced  to  do  so  under  threats 
of  foreclosure  and  sale;  but  this  is  denied,  and  it  is  insisted 
that  time  was  given  as  the  inducement  to  execute  the  new 
mortgage,  which  was  desired  to  cure  a  defect  in  her  acknowl- 
edgment of  the  first  mortgage.  Afterwards,  Palmer,  the 
mortgagee,  sued  out  a  writ  of  scire  facias  from  the  circuit 
court  of  Morgan  county  to  foreclose  the  mortgage.  A  judg- 
ment by  default  was  entered,  no  defense  being  made,  and  on 
a  sale  of  the  property,  Thomas,  the  attorney  for  the  mort- 
gagee, became  the  purchaser  for  his  use,  and  the  time  for 
redeeming  the  house  and  lot  had  expired.  Thereupon  this 
bill  was  filed  to  set  aside  and  cancel  the  note,  mortgage, 
judgment  and  sale  of  the  property,  as  to  complainant,  because 
they  were,  as  to  her,  void,  but  operated  as  a  cloud  on  her 
title.  Appellant,  in  her  bill,  alleges  that  she  was  informed 
by  her  husband  that  the  attorney  for  mortgagee  had  agreed 
not  to  take  judgment  in  the  scire  facias  proceeding,  without 


582  Henderson  v.  Palmer.  [Jan.  T. 

Opinion  of  the  Court. 

giving  him  notice,  but  had  given  none.  This  is  denied,  but 
the  husband  testifies  that  such  was  the  agreement,  and  the 
wife  that  she  was  so  informed  by  her  husband.  Thomas,  on 
the  other  hand,  testifies  that  no  such  agreement  was  made. 
On  a  hearing,  the  court  below  denied  the  relief  and  dismissed 
the  bill,  and  complainant  appeals  to  this  court. 

We  regard  the  evidence  as  clear  and  convincing  that  the 
property  mortgaged  belonged  to  appellant  in  her  own  right, 
and  that  the  only  consideration  of  the  note  was  the  agreement 
to  dismiss  the  criminal  prosecution  against  the  son  of  appel- 
lant.    Even  if  it  could  be  inferred  that  it  was  intended   to 
secure   the   $220  claimed  to   have  been  used  by  the  son,  still 
there  would  be  $760  for  which  there  was  no  other  considera- 
tion than  the  agreement  to  dismiss  the  prosecution.     Is  this, 
then,  such  a  consideration  as  will  support  the  note  and  mort- 
gage ;  or  is  such  a  consideration  illegal,  and   does  it  render 
them  voidable  ?  If  there  had  been  an  indebtedness,  as  claimed, 
we  presume  that  it  could  and  would  have  been  proved  against 
H.  B.  Henderson.     But  there  is  no  proof  that   he   owed   the 
telegraph  company  even  the  $220  claimed  to  have  been  em- 
bezzled, nor  any  other  sum.     It  was  denied  that  he  owed  the 
company  that  or  any  other  amount,  and  the  evidence  of  Van 
Duger,  who  examined  the  books,  tends  to  prove  that  he  was 
not  indebted  to  the  company  in  any  sum  whatever.     The  copy 
of  the  indictment  did   not  prove  it,  or  any  other  fact.     But 
even  if  he  did  owe  a  small  portion  of  the  amount,  that  would 
not  warrant  the  extortion  of  the  balance.      When  such  a  prose- 
cution was  pending,  those  pressing  the  prosecution  knew  the 
power  it  gave  them  to  extort  money  of  the  mother,  and  the 
evidence  seems  to  show  that  they  availed  themselves  of  the 
power  to  procure  the  note  and    mortgage.     The  rule  is  fully 
recognized,  that  when  a  contract  grows   immediately  out   of, 
or  is  connected  with  an  illegal  or  an  immoral  act,  a  court  of 
justice  will  not  lend  its  aid  in  its  enforcement.     Nash  v.  Mon- 
heime?',  20  111.  215.     Where  money   is  paid  to  compound   a 
felony,  or  an  agreement,  even,  entered  into  to  pay  money  for 
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such  a  purpose,  such  a  contract  is  immoral  and  illegal.  If 
money  is  paid,  or  agreed  to  be  paid,  on  an  agreement  not  to 
prosecute  for  a  larceny  or  other  crime,  such  an  agreement  is 
the  compounding  of  a  felony,  and  is  itself  a  crime,  and  in- 
dictable as  such.  Bothwell  v.  Brown,  51  111.  234.  It  has  been 
held  to  be  compounding  a  felony  where  a  person  receives  a 
note  signed  by  a  party  guilty  of  larceny,  as  a  consideration 
for  not  prosecuting  him.  Commonwealth  v.  Peas,  16  Mass.  91 ; 
Wallace  v.  Hardaere,  1  Comp.  45.  "  Any  contract  as  security, 
made  in  consideration  of  dropping  a  criminal  prosecution, 
suppressing  evidence,  soliciting  a  pardon,  or  compounding 
any  public  offense,  without  leave  of  the  court,  is  invalid."  1 
Chit.  Crim.  Law,  p.  4,5  East,  298,  11  East,  46,  and  the  other 
cases  cited  in  support  of  the  text. 

In  the  case  of  Collins  v.  Blantern,  2  Wils.  347,  which  was  a 
suit  on  a  bond  given  to  stifle  a  prosecution  for  perjury, 
Lord  Chief  Justice  Wilmot,  in  delivering  the  opinion,  used 
this  language:  "We  are  all  of  the  opinion  that  the  bond  is 
void  ab  initio,  by  the  common  law,  by  the  civil  law,  moral 
law,  and  all  laws  whatever."  The  court  further  said  :  "  This 
is  a  contract  to  tempt  a  man  to  transgress  the  law,  to  do  that 
which  is  injurious  to  the  community;  it  is  void  by  the  com- 
mon law,  and  the  reason  why  tire  common  law  says  such  con- 
tracts are  void,  is  for  the  public  good.  You  shall  not  stipulate 
for  iniquity;  all  writers  upon  our  law  agree  in  this  :  no  pol- 
luted hand  shall  touch  the  pure  fountains  of  justice." 

As  a  general  rule,  if  any  part  of  an  entire  consideration 
for  a  promise,  or  any  part  of  an  entire  promise,  be  illegal, 
whether  by  statute  or  at  common  law,  the  whole  contract  is 
void.  "  If  a  part  of  the  consideration  is  illegal,  the  whole 
consideration  is  void,  because  public  policy  will  not  permit  a 
party  to  enforce  a  promise  which  he  has  obtained  by  an  ille- 
gal act  or  an  illegal  promise,  although  he  may  have  connected 
with  this  act  or  promise  another  which  is  legal."  Parsons 
on  Contracts,  vol.  1,  p.  380.  And  it  is  believed  that  he  an- 
nounces the  well  recognized  rule  of  the  common  law. 
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It,  then,  follows,  that  this  note  and  mortgage  were  void,  as 
being  given  in  violation  of  law,  and  for  an  immoral  and  ille- 
gal purpose,  and  appellee  should  not  be  permitted  to  profit 
by  such  a  transaction.  He  should  not  reap  the  fruits  of  such 
a  contract,  and  there  was  no  equitable  or  legal  ground  for 
enforcing  the  payment  of  the  money  or  the  sale  of  the  mort- 
gaged premises.  Nor  did  the  execution  of  the  present  mort- 
gage, and  the  satisfaction  of  that  previously  given,  aifect  the 
rights  of  the  parties  in  the  slightest  degree.  The  note  was 
the  principal  tiling,  and  the  mortgage  was  but  an  incident. 
The  note  being  tainted  by  the  corrupt  consideration,  it  was 
illegal  and  could  be  avoided,  and  through  it,  and  as  a  part  of 
the  same  transaction,  the  mortgage  partook  of  the  same  vice, 
and  its  enforcement  could  be  resisted  on  the  same  grounds 
and  for  the  same  reasons. 

But  appellant  was  not  in  a  position  to  interpose  this  de- 
fense in  the  scire  facias  proceeding.  In  the  case  of  Carpenter 
v.  Mooers,  26  111.  162,  it  was  held  that  such  an  action  is  a 
proceeding  in  rem,  and  no  defense  can  be  interposed  to  it, 
except  payment,  discharge,  release  or  satisfaction,  or  that  the 
mortgage  never  had,  for  some  reason,  become  a  valid  lien. 
Nor  can  usury  be  set  up  in  such  an  action.  Nor  is  a  plea  of 
non  est  factum  a  proper  plea.  Johnston  v.  The  People,  31  111.  469. 
And  in  the  case  of  Fitzgerald  v.  Forristal,  48  111.  228,  it  was 
held  that  a  want  of  consideration  could  not  be  pleaded  in 
such  a  proceeding.  It,  then,  follows  that  if  a  want  of  consid- 
eration can  not  be  set  up,  the  nature  and  character  of  the 
consideration  can  not,  and  hence  the  appellant  could  not 
show  in  the  proceeding  to  foreclose  by  scire  facias  that  the 
consideration  for  the  note  and  mortgage  was  corrupt  and  ille- 
gal. Hence  she  has  been  guilty  of  no  laches  in  failing  to 
make  her  defense  in  that  proceeding.  Nor  has  the  property 
passed  into  the  hands  of  bona  fide  purchasers  without  notice. 
Thomas  purchased  as  the  attorney  and  for  the  use  of  Palmer, 
and  still  holds  the  premises.  It,  then,  follows  that  there  is 
no  impediment  to  a  court  of  equity  affording  the  relief  sought. 
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This  the  court  below  should  have  done,  and  for  the  error 
in  refusing  the  relief  and  dismissing  the  bill,  the  decree  of 
the  court  below  is  reversed  and  the  cause  remanded. 

Decree  reversed. 

Mr.  Justice  Scott,  and  Mr.  Justice  Sheldon,  dissenting. 


James  Bolton 

V. 

Albeet  Cowgill. 

Award  op  arbitrators — effect  of  when  between  a  party  and  a  firm, 
upon  a  suit  between  the  same  party  and  an  individual  member  of  the  firm. 
The  plaintiff  claimed  that  he  had  paid  money  to  the  defendant  to  be  ap- 
plied on  the  indebtedness  of  the  plaintiff  to  two  firms,  of  both  which 
defendant  was  a  traveling  agent,  and  of  one  of  which  he  was  a  member. 
The  firm  of  which  defendant  was  a  member  denied  ever  receiving  any 
part  of  the  money,  and  upon  that  question  being  arbitrated,  the  award 
was  in  their  favor  and  against  the  plaintiff.  Upon  a  suit  afterwards 
brought  by  plaintiff  against  the  defendant  for  the  money  alleged  to  have 
been  paid  to  him  for  said  firms,  it  was  held,  that  this  award  was  no  bar 
to  such  suit. 

Appeal  from  the  Circuit  Court  of  Morgan  county;  the 
Hon.  Cyrus  Epler,  Judge,  presiding. 

Mr.  Wm.  H.  Barnes,  for  the  appellant. 

Messrs.  Morrison  &  Whitlock,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  cause  was  commenced  in  the  county  court.  Plain- 
tiff recovered  a  judgment,  and  defendant  prosecuted  an 
appeal  to  the  circuit  court  of  the  county.  On  the  hearing, 
the  judgment  of  the  county  court  was  reversed,  but  there 
was  no  order  remanding  the  cause.  That  decision  is  assigned 
for  error. 
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The  action  was  to  recover  a  sum  of  money  which  Bolton 
alleges  he  gave  to  Cowgill,  to  be  by  him  paid,  in  certain  pro- 
portions, to  J.  B.  Brown  &  Co.  and  Smith  &  Hay,  on  the 
indebtedness  of  Bolton  to  those  firms.  It  is  not  claimed 
Cowgill  ever  paid  the  money,  or  any  part  of  it,  to  either  of 
the  firms  for  whom  it  was  intended.  The  defense  is,  he  never 
received  it  at  all.  The  firm  of  J.  B.  Brown  &  Co.,  of  which 
Cowgill  was  a  member,  denied  they  ever  received  the  money, 
or  any  part  of  it,  and  this  question  was  submitted  to  arbitra- 
tion.    The  award  was  against  Bolton. 

It  is  claimed  this  award  is  a  bar  to  the  present  action.  We 
can  not  concur  in  this  view  of  the  law.  It  appears  Cowgill 
was  not  only  a  member  of  the  firm  of  Brown  &  Co.,  but  was 
a  traveling  agent  for  that  firm,  and  also  for  Smith  &  Hay. 

The  testimony  of  Bolton  is,  that  he  paid  the  money  to  Cow- 
gill, with  directions,  if  Smith  &  Hay  would  consent,  to  divide 
it  equally  between  these  firms,  but  if  they  would  not  consent, 
then 'to  divide  the  money  as  directed,  giving  $100  to  Smith 
&  Hay  and  the  remainder  to  Brown  &  Co. 

It  seems  quite  clear  the  only  question  that  could  have  been 
settled  by  the  arbitration  was,  whether  any  portion  of  the 
money  was  paid  to  Brown  &  Co.  This  was  all  the  question 
that  was  submitted. 

If  neither  Brown  &  Co.  nor  Smith  &  Hay  got  the  money, 
it  still  remained  in  the  hands  of  Cowgill  for  the  use  of  Bol- 
ton, on  the  hypothesis  it  was  ever  paid  to  him.  This  was  a 
question  of  fact  for  the  consideration  of  the  jury.  The  evi- 
dence was  quite  conflicting.  We  can  not  say  the  verdict  was 
so  much  against  the  weight  of  the  evidence  as  would  warrant 
a  reversal  of  the  judgment  of  the  county  court.  The  rule  is 
well  established  that,  where  the  jury  have  been  properly  in- 
structed, and  there  is  a  contrariety  of  evidence,  the  verdict 
must  be  permitted  to  stand,  unless  there  is  a  clear  prepon- 
derance of  evidence  against  it.  Any  other  rule  would  take 
from  the  jury  the  right,  always  accorded  to  them,  to  judge  of 
the  weight  and  credibility  of  the  testimony. 
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The  instructions  as  to  the  effect  of  the  arbitration  were 
more  liberal  to  defendant  in  the  county  court  than  he  had 
any  right  to  ask.  In  any  event,  if  the  money  was  paid  to 
Cowgill,  whether  as  agent  or  partner,  if  he  did  not  pay  it  to 
Smith  &  Hay,  and  he  does  not  claim  he  did,  Bolton  would 
be  entitled  to  recover  the  amount  that  should  have  been  paid 
to  that  firm.     The  arbitration  could  not  affect  this  right. 

Upon  the  whole  record,  we  perceive  no  satisfactory  reason 
for  disturbing  the  judgment  of  the  county  court.  The  in- 
structions, in  the  main,  were  correct,  and  there  was  evidence 
to  sustain  the  verdict. 

The  judgment  of  the  circuit  court  will  be  reversed,  and  the 
cause  remanded,  with  directions  to  affirm  the  judgment  of  the 
county  court. 

Judgment  reversed. 


The  County  of  Menard 

V. 

J.  K.  Kincaid  et  al. 

1.  Repeal  op  statutes— effect  of,  on  pending  proceedings.  The  effect 
of  a  repealing  statute  is  to  obliterate  the  statute  repealed  as  completely 
as  if  it  had  never  been  enacted,  except  for  the  purpose  of  those  actions  or 
suits  which  were  commenced,  prosecuted  and  concluded  whilst  it  was  an 
existing  law. 

2.  Proceedings  were  instituted  to  lay  out  a  road  in  a  county  not  under 
township  organization,  under  the  "Act  in  regard  to  roads  and  bridges," 
approved  April  10,  1872,  and  on  the  19th  of  March,  1873,  damages  were 
assessed  under  the  act,  before  a  justice  of  the  peace,  from  which  assess- 
ment the  owner  of  the  land  appealed  to  the  circuit  court.  On  the  9th  of 
April,  1873,  the  commissioners  of  highways  laid  out  the  road,  and  on  the 
11th  of  the  same  month  filed  their  order,  declaring  the  road  a  public 
highway,  with  the  report  of  the  surveyor,  in  the  office  of  the  county 
clerk.  On  the  18th  of  the  same  month,  and  before  the  time  allowed  by 
the  act  for  taking  an  appeal  from  this  order  laying  out  the  road  expired, 
the  act  was  repealed,  without  any  saving  clause.    At  the  July  term,  1873, 
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of  the  circuit  court,  on  motion  of  the  commissioners  of  highways,  the 
appeal  from  the  assessment  was  dismissed,  on  the  ground  that  the  law 
under  which  the  proceedings  were  instituted  had  been  repealed:  Held, 
that  at  the  time  of  the  repeal,  neither  the  proceeding  as  to  the  assessment 
of  damages  nor  laying  out  the  road  could  be  fairhr  considered  as  conclu- 
ded, and  that  the  effect  of  the  repeal  was  to  annul  all  that  had  been  done 
toward  laying  out  the  road. 

Appeal  from  the  Circuit  Court  of  Menard  county ;  the 
Hon.  Lyman  Lacey,  Judge,  presiding. 

Mr.  T.  W.  McNeely,  for  the  appellant. 

Mr.  Edward  Lanning,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  appeal  from  a  judgment  of  the  circuit  court 
of  Menard  county,  reversing  an  order  of  the  county  court  of 
said  county,  in  relation  to  the  laying  out  and  opening  of  a 
public  road  over  the  land  of  the  appellees. 

The  proceeding  for  laying  out  the  road  in  Menard  county, 
a  county  not  under  township  organization,  was  commenced 
in  February,  1873,  under  the  "Act  in  regard  to  roads  and 
bridges,"  approved  April  10,  1872,  (Laws  of  1871-72,  p.  675,) 
which  vested  in  the  commissioners  of  highways  the  superin- 
tendence of  highways,  and  the  duty  of  laying  out  and  estab- 
lishing roads.  Appellees'  damages,  for  laying  out  the  road 
over  their  lands,  were  assessed,  under  the  provisions  of  that 
act,  before  a  justice  of  the  peace,  March  19,  1873,  from  the 
judgment  on  which  assessment  against  the  commissioners  of 
highways  appellees  appealed  to  the  circuit  court  of  Menard 
county. 

On  the  9th  of  April,  1873,  the  commissioners  of  highways 
laid  out  the  road,  and  made  their  order  declaring  the  road 
laid  out  a  public  highway,  and  on  the  11th  of  April  this  order, 
with  the  report  of  the  surveyor,  was  filed  in  the  office  of  the 
county  clerk.  On  the  18th  of  April,  the  said  act  was  repealed, 
without  any  saving  clause  in   the  repealing  act,  by  the  "Act 
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in  regard  to  gateways,  roads  and  bridges  in  counties  not  under 
township  organization,"  approved  April  18,  1873,  which 
went  into  immediate  force,  and  which  vests  the  county  court 
of  counties  not  under  township  organization  with  general 
superintendence  over  the  public  roads  within  their  respective 
counties,  and  authority  to  cause  new  roads  to  be  located  and 
made,  and  to  alter  or  vacate  public  roads — the  act  not  recog- 
nizing the  existence  of  any  such  officers  as  commissioners  of 
highways.  At  the  July  term  of  the  Menard  circuit  court,  on 
the  21st  of  July,  1873,  on  motion  of  the  commissioners  of 
highways,  the  appeal  from  the  assessment  of  damages  was 
dismissed,  to  which  the  appellants  there   excepted. 

On  the  3d  day  of  September,  1873,  the  county  court  of 
Menard  county,  on  petition  setting  forth  the  proceedings 
which  had  been  had,  ordered  that  the  appellees  be  paid  their 
damages  which  had  been  assessed,  and  that  the  road  be  opened. 
This  is  the  order  which  the  circuit  court  of  Menard  county 
reversed  on  appeal,  which  judgment  of  reversal  is  the  one 
here  appealed  from  by  Menard  county.  The  question  pre- 
sented by  the  record  is,  as  to  the  effect  of  the  repealing  act 
of  April  18,  1873,  upon  the  proceedings  which  had  previously 
been  had  under  the  act  repealed,  of  April  10,  1872. 

It  is  claimed  by  the  appellees,  that  the  dismissal,  on  the 
21st  of  July,  1873,  of  the  appeal  from  the  assessment  of  ap- 
pellees' damages  before  the  justice  of  the  peace,  amounted  to 
an  affirmance  of  the  justice's  judgment. 

Ordinarily,  the  dismissal  of  an  appeal  has  such  effect. 
McConnel  v.  Swailes,  2  Scam.  571  ;  Sutherland  v.  Phelps,  22 
111.  91.  But  we  think  the  circumstances  of  the  dismissal, 
and  the  fact  that  the  whole  law  under  which  the  case  was 
pending  at  the  time  of  dismissal  had  been  repealed,  takes  this 
case  out  of  the  general  rule. 

In  Key  v.  Goodwin,  4  Moore  &  Payne,  341-351,  Lord  Ch. 
J.  Tindal  thus  laid  down  the  rule  applicable  to  such  a  case: 
"I  take  the  effect  of  a  repealing  statute  to  be,  to  obliterate  it 
(the  statute  repealed)  as  completely  from  the  records  of  the 


590  County  of  Menard  v.  Kincaid  et  ah      [Jan.  T. 

Opinion  of  the  Court. 

parliament  as  if  it  had  never  passed,  and  that  it  must  be  con- 
sidered as  a  law  that  never  existed,  except  for  the  purpose 
of  those  actions  or  suits  which  were  commenced,  prosecuted, 
and  concluded  whilst  it  was  an  existing  law."  And  see  Eaton 
v.  Graham,  11  111.  619  ;  Van  Inwagen  v.  The  City  of  Chicago, 
61  id.  31  ;  Wilson  et  al.  v.  Ohio  and  Mississippi  Railroad  Co. 
64  111.  542  ;  Butler  v.  Palmer,  1  Hill,  324. 

In  the  present  case,  the  appeal  from  the  judgment  on  the 
assessment  suspended  it,  and  deprived  it  of  all  force  and  effect 
until  action  of  the  circuit  court  was  had  in  regard  to  it. 
The  appellants  were  entitled  to  have  a  trial  denovo  upon  the 
question  of  damages.  On  the  repeal  of  the  act  under  which 
the  proceeding  was  being  had,  the  right  of  action  against  the 
commissioners  of  highways  was  gone,  and  nothing  remained 
but  to  dismiss  the  case  out  of  court.  And  although  the  dis- 
missal was  of  the  appeal,  instead  of  the  proceeding  for  the 
assessment  of  damages,  it  was  not  on  motion  of  the  appellants, 
but  on  that  of  the  appellees,  the  commissioners  of  highways, 
and  on  the  ground,  as  the  order  shows,  that  the  law  under 
which  the  proceedings  were  instituted  had  been  repealed, 
without  any  saving  clause,  and  there  was  no  law  under  which 
to  proceed. 

It  would  be  unreasonable  to  construe  this  as  an  affirmance 
of  the  assessment.  At  the  time  of  the  repeal,  the  assessment 
appealed  from  then  possessed  no  force  or  effect.  We  do  not 
think  it  was  in  the  power  of  the  court  afterward,  by  its  action, 
to  give  to  the  assessment  any  force  or  effect  which  it  did  not 
then  possess,  at  the  time  of  the  repeal.  Its  jurisdiction  over 
the  subject  matter  had  been  taken  away. 

It  is  contended,  that  the  laying  out  the  road  is  a  matter 
distinct  from  the  assessment  of  damages  ;  that  the  one  may 
stand  independent  of  the  other,  and  that,  however  it  may  be 
as  to  the  assessment  of  damages,  the  laying  out  of  the  road 
was  a  thing  concluded;  that  the  commissioners  of  highways 
had  made  their  written  order  laying  out  the  road,  and  had 
filed  the  same  in  the  office  of  the  county  clerk,  and  that  no 
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appeal  having  been  taken  from  that  order,  as  provided  for  by 
the  act,  it  had  become  a  finality  ;  and  that,  therefore,  the 
court  erred  at  least  in  its  finding  that  the  road  was  not  an 
established,  laid  out  road  while  the  appeal  from  the  assess- 
ment of  damages  was  pending.  It  is  true,  that  in  section  53 
of  the  repealed  act  it  is  provided,  that  in  case  of  an  appeal 
from  the  assessment  of  damages,  the  commissioners  of  high- 
ways may,  in  their  discretion,  make  an  order  laying  out  the 
road  either  before  or  after  the  appeal  is  determined.  The 
repealed  act  provided  for  a  right  of  appeal  from  the  order 
laying  out  the  road  within  ten  days  after  the  filing  of  the 
same  in  the  office  of  the  county  clerk.  The  order  in  this 
case  was  filed  on  the  11th  of  April,  1873,  and  the  repeal  was 
on  the  18th  of  April,  before  the  time  of  ten  days  limited  for 
an  appeal  had  expired,  and  before  the  time  for  the  recording 
of  the  order,  the  act  fixing  that  time  to  be  after  the  time  for 
appeal  had  expired. 

Again,  section  61,  of  the  repealed  act,  provided  that  in 
cases  where  the  commissioners  of  highways  shall  be  of  opin- 
ion that  the  damages  assessed  by  the  jury  are  manifestly  too 
high,  and  that  the  payment  of  the  same  would  be  an  unrea- 
sonable burden  upon  the  tax-payers  of  the  town  or  road 
district,  the  commissioners  ^may  revoke  all  proceedings  had, 
and  such  revocation  shall  have  the  effect  to  annul  all  such 
proceedings  and  assessments  of  damages,  unless  the  decision 
of  the  commissioners  is  appealed  from,  and  reversed  or  modi- 
fied. We  do  not  see  how,  agreeably  with  this  provision  of 
the  act,  the  commissioners  could  make  a  final  order  for  the 
establishment  of  the  road,  until  a  final  assessment  of  the 
damages  had  been  had,  so  as  to  give  the  opportunity,  in  view 
of  their  amount,  to  determine  whether  they  were  too  high> 
and  would  be  an  unreasonable  burden  upon  the  tax-payers, 
and  to  exercise  the  discretionary  power  in  such  case  to  revoke 
all  proceeding  had  upon  the  petition  for  laying  out  the  road, 
and  annul  the  assessment. 

We  can  not  accede  to  the  view  urged  by  appellees,  that 
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the  repeal  affected  only  the  appeal,  merely  operating  to 
destroy  the  right  to  prosecute  that,  and  that  the  effect  was, 
to  leave  the  assessment  and  order  laving  out  the  road  in  force, 
in  the  same  manner  as  if  no  appeal  had  been  given  by  law. 
No  such  purpose  is  expressed  in  the  repealing  act — the  repeal 
is  total. 

The  effect  would  be,  to  allow  the  public  an  unjust  advan- 
tage against  the  land  owners,  not  intended  by  either  act. 

At  the  time  of  the  repeal,  the  assessment  of  damages  was 
triable.  The  order  laving  out  the  road  was  appealable  from, 
and  was  not  then  admissible  to  record  ;  and  we  are  of  opinion 
that  all  was  inchoate  ;  that  neither  proceeding,  either  as  to 
the  assessment  of  damages  or  the  laying  out  of  the  road,  could 
be  fairly  considered  as  concluded ;  and  that  the  effect  of  the 
repeal  was,  to  annul  all  that  had  been  done  under  the  peti- 
tion toward  the  laying  out  of  the  road. 

The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 


St.  Louis,  Jacksonville  and  Chicago  Railkoad  Co. 

v. 
John  Mathers. 

1.  Condition  subsequent  on  conveyance  of  land —  illegality.  The 
validity  of  a  condition  subsequent  to  the  convej^ance  of  real  estate  de- 
pends upon  its  being  such  as  the  law  will  allow  to  divest  an  estate,  for, 
if  the  law  deems  the  condition  void  as  against  its  own  policy,  then  the 
estate  will  be  absolute,  and  free  from  the  condition. 

2.  Illegal  contract  —  rights  and  remedies  in  respect  thereto.  A 
court  of  equity  will  not  lend  its  aid  to  enforce  the  performance  of  a  con- 
tract which  appears  to  have  been  entered  into  by  both  the  contracting 
parties  for  the  express  purpose  of  doing  that  which  is  illegal;  and  where 
such  a  contract  has  been  executed  by  one  of  the  parties,  by  conveying 
real  estate,  a  court  of  equity  will  not,  in  general,  interfere,  but  will  leave 
the  title  to  the  property  where  the  parties  have  placed  it. 
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3.  Where  a  party  to  an  illegal  or  immoral  contract  comes  himself 
to  be  relieved  from  the  contract,  or  its  obligations,  he  must  distinctly 
and  exclusively  state  such  grounds  of  relief  as  the  court  can  legally 
a-ttend  to;  and  he  must  not  accompany  his  claim  to  relief,  which  may  be 
legitimate,  with  other  claims  and  complaints,  which  are  contaminated 
with  the  original  immoral  purpose;  for,  if  he  sets  up  as  a  ground  for 
relief  the  non-fulfillment  of  the  illegal  contract  on  the  other  side,  and 
thereby  he  is  released  from  his  obligation  to  perform  it,  that  shows  that 
he  still  relies  upon  the  immoral  contract  and  its  terms  for  relief,  and 
therefore  the  court  will  refuse  it. 

4.  So,  where  a  party  conveyed  real  estate  to  a  railroad  company  char- 
tered  by  an  act  of  the  legislature  and  invested  with  the  power  of  con- 
demning  private  property  upon  the  ground  that  its  road  was  for  the  use 
of  the  public,  upon  an  agreement  or  condition  that  the  company  would 
not  establish  a  depot  or  station  within  three  miles  of  a  particular  point, 
and  the  company  violated  the  agreement,  and  did  establish  a  station 
within  three  miles  of  the  designated  point,  it  was  held,  that  the  condition 
or  agreement  was  illegal,  and  that  a  reconveyance  of  the  property  could 
not  be  decreed  on  account  of  the  violation  of  it  by  the  railroad  company. 

5.  Railroads — contracts  not  to  establish  stations  at  any  point  on  the  line 
of,  are  illegal.  The  directors  of  a  railroad  company  are  the  trustees  both 
of  the  public  and  of  the  stockholders  of  the  company,  and,  in  the  dis- 
charge of  their  twofold  duty,  are  required  to  act  with  reference  to  the 
public  convenience  on  the  one  hand  and  the  private  interests  of  the  stock- 
holders  on  the  other,  and  the  interests  of  both  forbid  that  there  should  be 
a  positive  prohibition  against  the  establishment  of  stations  at  any  point 
on  the  line  of  the  road,  and  a  contract  which  prohibits  the  establishment 
of  such  stations  will  not  be  enforced  in  a  court  of  equity. 

Appeal  from  the  Circuit  Court  of  Cass  county ;  the  Hon. 
Charles  Turner,  Judge,  presiding. 

The  appellee,  together  with  Richard  Yates,  James  L.  Beggs, 
William  Greene  and  John  Bennett,  by  deed  dated  April  25, 
1860,  but  in  fact  executed  on  the  4th  of  June,  1860,  con- 
veyed 200  lots  in  the  town  of  Ashland,  in  Cass  county,  to 
M.  Stacy,  Wesley  Mathers  and  W.  T.  Beekman,  trustees,  as 
is  recited  in  the  deed,  for  and  in  consideration  of  the  bene- 
fits to  be  derived  by  the  grantors  from  the  construction  of 
the  Tonica  and  Petersburg  railroad,  and  of  $1,  in  trust  that 
the  said  lots  should  be  sold  and  the  proceeds  applied,  first,  to 
the  payment  of  any  of  the  bonds  described  in  a  deed  of  trust 
38— 71st  III. 
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made  by  the  Petersburg  and  Tonica  Railroad  Company  to 
the  trustees,  on  the  20th  of  April,  1860,  which  should  be 
outstanding  and  unpaid  after  the  1st  day  of  November,  1861, 
and  second,  to  the  erection  or  improvement  of  station  houses 
or  other  edifices  of  the  railroad  company,  in  Ashland. 

On  the  2d  day  of  May,  1860,  the  board  of  directors  of  the 
Tonica  and  Petersburg  Railroad  Company  adopted  the  fol- 
lowing preamble  and  resolution  : 

"  Whereas,  some  of  the  proprietors  of  the  towns  of  Sin- 
clair, Yatesville,  Ashland  and  Tallula,  located  on  the  line  of 
the  Tonica  and  Petersburg  railroad,  propose  donating  a  num- 
ber of  lots  in  said  towns  for  the  purpose  of  aiding  in  the 
completion  of  said  road  from  Jacksonville  to  Petersburg; 
and  whereas,  said  parties  are  not  willing  to  make  such  dona- 
tions unless  the  board  of  directors  will  agree  that  no  depot 
or  station  shall  be  established  on  the  line  of  said  road  in  less 
than  three  miles  of  each  of  said  towns;  therefore,  be  it 

"Resolved,  That  this  company  will  accept  such  donations 
upon  the  express  condition  that,  provided  such  donations  be 
made,  no  depot  or  station  shall  be  established  within  three 
miles  of  either  of  said  towns,  on  the  line  of  the  said  Tonica 
and  Petersburg  railroad." 

In  October,  1862,  the  Tonica  and  Petersburg  Railroad 
Company,  and  the  Jacksonville,  Alton  and  St.  Louis  Rail- 
road Company,  were  consolidated,  and  the  appellant,  the  St. 
Louis,  Jacksonville  and  Chicago  Railroad  Company,  was 
thereby  created  a  corporation,  and  invested  with  the  fran- 
chises and  other  property  of  both  companies.  This  consoli- 
dation was  fully  legalized  by  an  act  of  the  legislature,  ap- 
proved February  13,  1863. 

One  of  the  articles  of  consolidation  is  as  follows: 

"All  just  debts,  guaranties  and  liabilities  existing  against 

said   original  companies,  parties   hereto,  at  the  time  of  the 

taking  effect  of  this  consolidation,  shall   be  and   are  hereby 

assured,  and  the  same  shall   be  provided   for,  paid  and  dis- 
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charged   by  the   said   St.   Louis,  Jacksonville  and   Chicago 
Railroad  Company." 

Appellee  filed  his  bill  in  chancery,  setting  up  the  facts 
before  stated,  and,  also,  that  the  sole  consideration  for  the 
execution  of  the  deed  by  himself  and  his  co-grantors  for  the 
200  lots,  was  the  promise  and  agreement  in  the  resolution 
of  the  board  of  directors  of  the  Tonica  and  Petersburg  Rail- 
road Company,  of  the  2d  of  May,  1860;  that  such  promise 
and  agreement  had  been  violated  by  the  location  of  stations 
or  depots  within  three  miles  of  Ashland,  and  that,  since  the 
execution  of  the  deed,  he  had  acquired  all  the  interests  of 
his  co-grantors  in  the  lots.  The  bill  prays  that  the  trustees 
be  required  to  convey  to  the  complainant  the  200  lots,  and 
tkat  the  appellant,  the  St.  Louis,  Jacksonville  and  Chicago 
Railroad  Company,  be  required  to  pay  appellee  the  damages 
he  has  sustained  by  reason  of  the  failure  to  perform  the 
agreement. 

Cross-bill  was  filed  by  the  appellant,  the  St.  Louis,  Jack- 
sonville and  Chicago  Railroad  Company,  alleging  that  it  had 
been  compelled  to  and  had  paid  $23,294.55  of  the  indebted- 
ness of  the  Tonica  and  Petersburg  Railroad  Company,  and 
for  the  payment  of  which  the  lots  were  to  be  sold,  by  the 
terms  of  the  trust  expressed  in  the  deed,  and  praying  that 
the  lots  be  sold,  or  as  many  of  them  as  should  be  necessary 
for  the  purpose  of  repaying  to  it  the  said  sum  of  $23,294.55, 
and  the  reimbursement  of  taxes,  etc. 

Answers  were  filed  to  the  original  and  cross-bills,  and,  on 
final  hearing,  the  court  below  decreed  that  the  trustees  con- 
vey the  said  200  lots  to  appellee,  and  that,  upon  their  so 
doing,  he  pay  the  sum  of  $681.25,  taxes  paid  by  the  appel- 
lant, the  St.  Louis,  Jacksonville  and  Chicago  Railroad  Com- 
pany, together  with  interest  thereon,  at  the  rate  of  six  per 
cent  per  annum,  from  the  date  of  the  several  payments,  aud 
that  the  cross-bill  be  dismissed. 

The  case  is  brought  here  by  appeal,  and  the  following 
errors  assigned: 
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First — That  the  court  erred  in  making  a  decree  that  the 
Ashland  lots,  conveyed  by  the  trust  deed  of  the  25th  of  April, 
I860,  should  be  conveyed  to  John  Mathers. 

Second — That  the  court  erred  in  dismissing  the  cross-bill 
of  the  St.  Louis,  Jacksonville  and  Chicago  Eailroad  Com- 
pany. 

Third — That  the  court  erred  in  not  rendering  a  decree  that 
the  Ashland  lots,  or  such  parts  as  might  be  necessary,  should 
be  sold  to  reimburse  to  the  St.  Louis,  Jacksonville  and 
Chicago  Eailroad  Company  the  money  paid  in  the  liquida- 
tion of  the  construction  bonds  issued  by  the  Tonica  and 
Petersburg  Eailroad  Company. 

Fourth — In  not  making  the  payment  of  taxes  a  condition 
precedent  to  the  conveyance  of  said  lots. 

Messrs.  Dummer  &  Brown,  for  the  appellant. 
Messrs.  Morrison  &  Whitlock,  for  the  appellee. 

Mr.  Justice  Schoefield  delivered  the  opinion  of  the 
Court : 

The  deed  for  the  property,  which  is  the  subject  of  this  liti- 
gation, professes,  upon  its  face,  to  have  been  executed  in 
consideration  of  the  benefits  to  be  derived  by  the  grantors 
from  the  construction  of  the  Tonica  and  Petersburg  railroad, 
and  of  $1,  It  purports  to  invest  the  trustees  therein  named, 
and  their  successors,  with  the  fee  simple  title  to  the  prop- 
erty, which  is  to  be  sold  and  conveyed  by  them  "at  either 
public  or  private  sale,  in  such  parcels,  at  such  times  and  upon 
such  terms  as  to  them  shall  seem  meet."  It  will  be  observed 
that  there  is  nothing  in  the  language  of  the  deed,  nor  in 
anywise  connected  with  the  title  of  record,  whereby  a  bona 
fide  purchaser  from  the  trustees  would  have  been  charged 
with  constructive  notice  of  the  condition  subsequent  upon 
which  it  is  now  claimed  the  deed  was  executed,  and  that  the 
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relief  sought  is  based  upon  evidence  of  facts  entirely  inde- 
pendent of  the  deed. 

Under  these  circumstances,  the  burden  was  upon  appellee 
to  show  such  facts  as  render  it  inequitable  for  the  title  to 
remain  where  it  was  vested  by  the  operation  of  the  deed, 
and,  until  this  was  done,  the  appellant  was  justified  in  rely- 
ing alone  upon  the  deed. 

The  contract  with  the  board  of  directors  of  the  Tonica  and 
Petersburg  Eailroad  Company,  which  is  alleged  to  have  been 
the  real  and  only  consideration  for  the  execution  of  the  deed, 
is  in  the  nature  of  a  condition  subsequent.  At  the  time  the 
preamble  and  resolution  of  the  board  of  directors,  which 
constitute  the  alleged  contract,  were  adopted,  as  well  as  at 
the  time  the  deed  was  executed,  the  road  was  not  completed, 
nor  were  all  of  its  depots  and  stations  established.  The  con- 
dition that  no  depot  or  station  shall  be  established  within 
three  miles  of  either  of  said  towns,  on  the  line  of  said  road, 
is  unlimited  in  point  of  time,  and,  if  valid,  might  be  enforced 
as  readily  after  the  expiration  of  fifty  years  as  one  year.  There 
is  no  evidence  of  fraud  or  mistake,  the  proof  showing  that 
the  deed  was  drawn  by  appellee,  and  that  the  condition  stated 
in  the  preamble  and  resolution  of  the  board  of  directors  was 
purposely  omitted  from  the  deed  by  the  request  of  the  secre- 
tary of  the  company  ;  and  the  only  ground  upon  which  the 
relief  prayed  is  asked,  is,  the  failure  of  the  railroad  company 
to  observe  the  condition  in  the  preamble  and  resolution. 

In  the  view  that  we  take  of  this  case,  we  do  not  deem  it 
necessary  to  discuss  whether  the  evidence  introduced  for  the 
purpose  of  showing  a  different  consideration  from  that  ex- 
pressed in  the  deed  should  have  been  excluded  for  the  reason 
that  it  tended  to  affect  the  validity  of  the  deed,  as  we  think 
the  evidence  was  clearly  inadmissible  upon  another  ground. 

The  validity  of  a  condition  subsequent  depends  upon  its 
being  such  as  the  law  will  allow  to  divest  an  estate,  for  if 
the  law  deems  the  condition  void  as  against  its  own  policy, 
then  the  estate  will  be  absolute  and  free  from  the  condition. 
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1  Story's  Equity,  §  288  ;  4  Kent's  Coms.  (8th  ed.)  134;  1 
Washburn  on  Real  Estate  ('2d  ed.)  469. 

Nor  is  the  rule  different  if  we  shall  regard  this  as  a  proceed- 
ing to  require  a  re-conveyance  of  the  property,  on  account  of  a 
want  or  failure  of  consideration.  A  court  of  equity  will  not 
lend  its  aid  to  enforce  the  performance  of  a  contract  which 
appears  to  have  been  entered  into  by  both  the  contracting 
parties  for  the  express  purpose  of  doing  that  which  is  ille- 
gal ;  and  where  such  a  contract  has  been  executed  by  one  of 
the  parties  by  conveying  real  estate,  a  court  of  equity  will 
not,  in  general,  interfere,  but  will  leave  the  title  to  the  prop- 
erty where  the  parties  have  placed  it.  Swain  v.  Bussell,  10 
Ind.  438;  Inhabitants,  etc.  v.  Eaton,  11  Mass.  368;  Hoover  v. 
Pierce,  26  Mississippi,  627  ;  Cushwa  v.  Cushwa,  5  Maryland, 
44;  White  v.  Hunter,  3  Foster,  128;  Murphy  Y.Hubert,  4 
Harris,  50 ;  Barton  v.  Morris,  15  Ohio,  408  ;  Wright  v.  Wright, 
6  Littell,  8,  12. 

It  is  said,  in  1  Story's  Equity,  §  296,  a :  "  But  where  a 
party  to  an  illegal  or  immoral  contract  comes  himself  to  be 
relieved  from  that  contract,  or  its  obligations,  he  must  dis- 
tinctly and  exclusively  state  such  grounds  of  relief  as  the 
court  can  legally  attend  to  ;  and  he  must  not  accompany  his 
claim  to  relief,  which  may  be  legitimate,  with  other  claims 
and  complaints  which  are  contaminated  with  the  original  im- 
moral purpose ;  for  if  he  sets  up,  as  a  ground  of  relief,  the 
non-fulfilment  of  the  illegal  contract  on  the  other  side,  and 
thereby  he  is  released  from  his  obligation  to  perform  it,  that 
shows  that  he  still  relies  upon  the  immoral  contract  and  its 
terms  for  relief,  and  therefore  the  court  will  refuse  it." 

The  alleged  agreement  or  condition,  on  account  of  the 
non-performance  of  which  relief  is  here  sought,  was,  that  a 
railroad  company,  chartered  by  an  act  of  the  legislature,  and 
invested  with  the  power  of  condemning  private  property, 
upon  the  ground  that  its  road  is  for  the  public  use,  shall 
not  establish  a  depot  or  station  within  three  miles  of 
Ashland.     It  can  not  be  pretended,  for  a  moment,  that  the 
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board  of  directors  had  authority  to  make  such  an  agreement 
or  condition.  They  were  trustees  both  for  the  public  and  the 
stockholders  of  the  company,  and  in  the  discharge  of  their 
two-fold  duty,  were  required  to  act  with  reference  to  the  pub- 
lic convenience,  on  the  one  hand,  and  the  private  interests 
of  the  stockholders  upon  the  other.  Between  these  there 
was  no  conflict,  for  the  greater  the  local  conveniences  for  the 
use  of  the  road  by  the  public,  the  greater  would  be  its  local 
business,  and,  of  consequence,  the  profits  of  the  stockhold- 
ers. The  interests,  therefore,  both  of  the  stockholders  and 
the  public,  forbid  that  there  should  be  a  positive  prohibition 
against  the  establishing  of  stations  at  any  points  on  the  line 
of  the  road.  Whenever  the  public  convenience  requires  that 
a  station  on  a  railroad  should  be  established  at  a  particular 
point,  and  it  can  be  done  without  detriment  to  the  interests 
of  the  stockholders  of  the  company,  the  law  authorizes  it  to 
be  established  there,  and  no  contract  between  a  board  of  di- 
rectors and  individuals  can  be  allowed  to  prohibit  it. 

If  the  present  contract  could  be  sustained,  then,  upon  the 
same  principle,  a  board  of  directors,  and  individuals  desiring 
to  remove  all  competition  in  the  sale  of  town  lots,  might 
contract  so  that  upon  the  entire  line  of  a  great  railway  there 
would  be  no  stations,  save  where  the  parties  contracting  should 
be  interested  in  the  sale  of  town  lots;  and  thus  practically 
exclude  the  mass  of  the  public  from  any  beneficial  use  of  the 
road. 

In  Bestor  et  al.  v.  Wathen  et  al.  60  111.  138,  a  contract  be- 
tween the  officers  of  a  railroad  company  and  certain  private 
parties,  to  secure  the  location  of  a  railroad  at  a  particular 
point,  was  held  void,  as  being  contrary  to  public  policy,  and 
not  susceptible  of  being  enforced  in  a  court  of  equity.  It 
was  there  said  :  "  When  the  people,  through  the  legislature, 
grant  to  a  company  the  right  of  eminent  domain  for  the  pur- 
pose of  constructing  a  railway,  the  grant  is  made  because  it 
is  supposed  the  road  will  bring  certain  benefits  to  the  public. 
When  the  company  is   incorporated,   and   subscriptions  are 
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made  to  the  stock,  the  money  is  subscribed  upon  the  under- 
standing that  the  officers  intrusted  with  the  construction  of  the 
road  will  so  locate  its  line  and  establish  its  depots  as  to  bring 
the  highest  pecuniary  profit  to  the  stockholders,  compatible 
with  a  proper  regard  to  the  public  convenience.  These,  and 
these  alone,  are  the  considerations  which  should  control  the 
action  of  the  president  and  directors  of  the  road,  and  so  far 
as  they  permit  their  official  action  to  be  swayed  by  their  pri- 
vate interests,  they  are  guilty  of  a  breach  of  trust  toward 
the  stockholders,  and  of  a  breach  of  duty  to  the  public  at 
large.  A  court  of  equity  will  not  enforce  a  contract  resting 
upon  such  official  delinquency,  or  even  tending  to  pro- 
duce it." 

Appellee  stands  in  pai'i  delicto  with  the  board  of  directors, 
so  far  as  this  agreement  or  condition  is  concerned.  He  vol- 
untarily, according  to  his  own  showing,  contracted  for  this 
"  breach  of  trust  toward  the  stockholders  of  the  railroad 
company,  and  breach  of  duty  to  the  public  at  large."  Their 
loss  was  to  be  his  gain.  He  was  willing,  at  whatever  expense  it 
might  be  to  others,  to  purchase  a  monopoly  whereby  to  en- 
rich himself,  and  having  failed  to  accomplish  his  purpose, 
now  asks  a  court  of  equity  to  reinstate  him -in  the  condition 
he  was  before  entering  into  this  unlawful  combination. 

The  case  presents  no  facts  or  circumstances  meriting  the 
consideration  of  a  court  of  equity. 

We  perceive,  however,  no  end  to  be  subserved  by  the  cross- 
bill. By  the  consolidation,  the  appellant  occupies  precisely 
the  same  relation  to  this  property  that  the  Tonicaand  Peters- 
burg Railroad  Company  did  before  the  consolidation.  There 
is  no  ambiguity  in  the  language  employed  to  express  the 
trust,  and  no  disposition  is  shown  on  the  part  of  the  trustees 
to  refuse  to  execute  it.  It  would  undoubtedly  have  been 
competent,  either  for  the  bondholders  or  the  railroad  com- 
pany to  have  required  the  trustees  to  sell  the  property  and 
apply  the  proceeds  to  the  payment  of  the  debts  remaining 
due  after  the  1st   of   November,  1861,  which   are  designated 
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in  the  declaration  of  trust ;  but  it  was  equally  within  their 
power  to  waive  this  and  look  to  some  other  source  for  the 
necessary  means  to  make  such  payment.  This  was  done. 
~No  such  indebtedness  as  is  therein  mentioned  is  now  in  ex- 
istence. No  express  authority  is  given  to  apply  the  proceeds 
arising  from  the  sale  of  the  property  to  reimburse  others  for 
the  payment  of  the  debts  therein  indicated,  and  no  reason  is 
apparent  to  us  why  we  should  imply  authority  for  that  pur- 
pose. We  are.  therefore,  of  opinion  that  the  appellant  is  not 
entitled  to  be  reimbursed  for  the  payments  it  has  made,  from 
this  source;  and  that  it  is  the  duty  of  the  trustees  to  apply 
the  proceeds  to  arise  from  the  sale  of  this  property  "  to  the 
erection  or  improvement  of  station  houses,  or  other  edifice 
or  edifices,  of  the.  appellant,  within  the  town  of  Ashland,  as 
directed  by  the  declaration  of  trust;  but  that  this  should  be 
done  under  the  direction  of  the  appellant,  through  its  proper 
officers. 

The  decree  of  the  court  below  is  reversed. 

Decree  reversed. 


The  Chicago  and  Alton  Railroad  Company 

v. 
Ellen  Murray. 

1.  Practice — where  there  is  a  general  verdict  and  several  special  findings. 
Under  the  act  of  1872,  in  regard  to  practice,  where  there  is  a  general  ver- 
dict and  several  special  findings  by  the  jury,  the  general  verdict  should 
not  be  set  aside  because  some  of  the  special  findings  are  inconsistent  with 
it,  but  the  court  should  examine  and  construe  the  special  finding  of  the 
jury  as  a  whole,  and  if,  when  thus  considered,  it  is  not  inconsistent  with 
the  general  verdict,  judgment  should  be  rendered  on  the  general  verdict. 

2.  Negligence — the  same  degree  of  care  not  required  of  a  child  as  of  a 
person  of  mature  age.  The  rule  of  law  in  regard  to  the  negligence  of  an 
adult,  and  the  rule  in  regard  to  that  of  an  infant  of  tender  years,  are  quite 
different.  The  adult  must  give  that  care  and  attention  for  his  own  pro- 
tection  that  is  ordinarily  exercised  by  persons  of  discretion  and  intelli- 
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gence,  and  if  lie  fails  to  do  so,  and  is  injured,  his  injury  is  the  result  of 
his  own  folly,  and  can  not  be  visited  upon  another.  Of  the  infant  often- 
der  years,  less  discretion  is  required,  and  the  degree  depends  upon  his 
age  and  knowledge.  The  caution  required  is  according  to  the  maturity 
and  capacity  of  the  child,  and  this  is  to  be  determined  in  each  case  by 
the  circumstances  of  the  case. 

3.  Damages — whether  excessive.  Where  the  plaintiff,  a  girl  of  seven 
years  of  age,  was  run  over  by  a  railroad  car,  and  had  one  leg  cut  off  and 
her  right  hand  so  crushed  as  to  cause  the  amputation  of  two  fingers,  be- 
sides being  otherwise  injured,  a  verdict  for  $8100  was  held  to  be  not  un- 
reasonable. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the 
Hon.  Thomas  F.  Tipton.  Judge,  presiding. 

Messrs.  Williams,  Burr&  Capen,  for  the  appellant. 

Mr.  W.  W.  O'Brien,  Messrs.  Stevenson  &  Ewing,  and 
Messrs.  Hughes  &  McCart,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case,  brought  by  appellee  against 
appellant,  in  the  circuit  court  of  McLean  county.  A  trial 
was  had  before  a  jury,  and  appellee  obtained  a  verdict  for 
$8100.  The  court  overruled  a  motion  for  a  new  trial,  and 
rendered  judgment  upon  the  verdict. 

As  is  shown  by  the  record,  Ellen  Murray,  appellee,  on  the 
30th  day  of  July,  1870,  while  crossing  the  railroad  track  of 
appellant,  where  the  road  is  intersected  by  Chestnut  street, 
in  the  city  of  Bloomington,  was  run  over  by  an  engine,  one 
leg  cut  off,  her  right  hand  crushed  in  such  a  manner  that  it 
was  necessary  to  amputate  two  fingers,  besides  being  other- 
wise injured.  At  the  time,  appellee  was  a  small  girl,  seven 
years  and  eight  months  old. 

Appellee  bases  her  right  of  recovery  upon  the  ground  that 
the  accident  occurred  from  the  gross  negligence  of  the  servants 
of  the  railroad  company,  and  that  she  was  exercising  ordi- 
nary care;  or  if  there  was  negligence  on  her  part,  it  was 
slight,  in   comparison   with   that  of  the   company.     On   the 
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other  hand,  it  is  insisted  by  appellant  that  the  injury  received 
by  appellee  was  caused  by  gross  negligence  on  her  part. 

The  principal  errors  relied  upon  by  appellant  to  reverse 
the  judgment  are  :  1st.  The  court  erred  in  refusing  to  ren- 
der judgment  for  appellant  on  the  special  verdict.  2d.  The 
court  erred  in  overruling  a  motion  for  a  new  trial.  3d.  The 
1st,  3d  and  6th  instructions  given  for  appellee  are  erroneous. 

At  the  instance  of  appellee,  the  jury  returned  a  special 
verdict  as  follows,  in  reply  to  the  following  interrogatories: 

"  1.  Was  the  defendant  or  its  servants  guilty  of  gross  neg- 
ligence in  the  management  of  the  engine  at  the  time  plaintiff 
was  struck  ?     Ans. — Yes. 

2.  Did  the  negligence  of  the  defendant  (if  any)  greatly 
preponderate  over  the  negligence  of  the  plaintiff?  Ans. — 
Yes. 

3.  Could  the  engineer  or  fireman  in  charge  of  the  engine 
have  avoided  the  injury  to  plaintiff  by  looking  in  the  direc- 
tion in  which  the  engine  was  going  at  the  time  plaintiff  was 
struck  ?     Ans. — Yes. 

4.  Was  the  watchman  of  defendant  attending  to  his  duty 
on  the  crossing  at  the  time  plaintiff  was  struck.     Ans. — No. 

5.  If  the  jury  find  such  watchman  was  not  attending  to 
his  duty  at  the  time  of  the  injury,  then  they  will  answer 
whether  or  not  he  could  have  prevented  the  injury  by  attend- 
ing to  his  duty  at  that  time  ?     Ans. — Yes." 

And  to  the  following  interrogatories  on  behalf  of  the  de- 
fendant : 

"1.  Was  the  plaintiff,  at  the  time  of  the  injury,  of  sufficient 
age  and  discretion  to  justify  her  parents  in  sending  her  across 
this  crossing  unaccompanied  by  any  one  ?     Ans. — Yes. 

2.  Was  the  plaintiff,  at  the  time  of  the  injury,  of  suffi- 
cient age  and  discretion  to  know  that  a  locomotive  engine  in 
motion  was  a  dangerous  thing,  and  that  if  one  should  run 
over  her  it  would  kill  or  injure  her?     Ans. — Yes. 
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3.  Was  the  plaintiff,  at  the  time  of  the  injury,  of  suffi- 
cent  age  and  discretion  to  know  that  it  was  her  duty,  before 
attempting  to  cross  a  railroad  track,  to  look  to  see  if  a  train 
or  engine  was  about  to  cross  the  same  place  at  the  same  time? 
Ans. — Yes. 

4.  Could  the  plaintiff,  by  looking  before  her,  and  exer- 
cising due  care,  have  seen  the  engine  and  avoided  the  injury? 
Ans. — Yes. 

5.  Did  the  plaintiff  know  that  an  engine  in  motion  was 
dangerous?     Ans. — Yes. 

6.  Did  the  plaintiff  look  to  see  whether  or  not  trains  or 
engines  were  crossing  the  street  on  the  track  before  she 
stepped  on  the  track?  Ans. — We  find  that  there  was  no 
proof  upon  the  question." 

The  act  of  1872,  in  regard  to  practice  in  courts  of  record, 
section  51,  declares,  the  court  may,  at  the  request  of  either 
party,  require  the  jury  to  return  a  special  verdict  upon  any 
fact  or  facts  in  issue  in  the  cause,  which  shall  be  entered  of 
record  and  proceedings  had  thereon  as  in  other  cases.  When 
the  special  finding  of  the  fact  is  inconsistent  with  the  general 
verdict,  the  former  shall  control  the  latter,  and  the  court 
shall  give  judgment  accordingly. 

Was  there  in  this  case  such  an  inconsistency  between  the 
general  verdict  and  the  special  finding,  as  required  the  court 
to  set  aside  the  general  verdict?  We  think  not.  Had  the 
court  disregarded  entirely  the  special  finding  at  the  instance 
of  appellee,  and  considered  the  special  finding  at  the  request 
of  appellant,  then,  perhaps,  the  court  would  have  been  justi- 
fied in  granting  the  motion  of  appellant  to  set  aside  the  gen- 
eral verdict. 

But  by  the  special  verdict  which  was  rendered  in  reply  to 
interrogatories  of  appellee,  the  jury  found  appellant  guilty 
of  gross  negligence  in  the  management  of  the  engine;  that 
the  negligence  of  appellant  greatly  preponderated  over  that 
of  appellee. 
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It  was  the  duty  of  the  circuit  court,  in  passing  upon  the 
special  finding  of  the  jury,  to  examine  and  consider  it  as  a 
whole,  and  if  the  special  finding  thus  considered  was  not  in- 
consistent with  the  general  verdict,  to  render  judgment  upon 
the  general  verdict.  Upon  this  plan  of  construction,  which 
we  have  no  doubt  was  adopted  by  the  circuit  court,  it  appears, 
by  the  answer  to  appellant's  4th  interrogatory,  that  appellee 
was  guilty  of  negligence,  but  by  the  answer  to  the  1st  inter- 
rogatory of  appellee,  it  appears  that  appellant  was  guilty  of 
gross  negligence ;  and  by  the  answer  to  the  2d  interrogatory, 
it  seems  the  jury  found  the  negligence  of  appellant  greatly 
preponderated  over  that  of  appellee.  The  only  reasonable 
construction  to  be  placed  upon  these  special  findings  is,  that 
the  negligence  of  appellee  was  slight,  in  comparison  with 
that  of  appellant,  and  when  the  special  verdicts  are  consid- 
ered together,  there  is  not  such  an  inconsistency  between  them 
and  the  general  verdict  as  to  authorize  the  court  in  disre- 
garding the  general  verdict. 

Under  the  second  ground  urged  for  a  reversal  of  the  judg- 
ment, it  is  argued  that  the  special  finding  of  the  jury  is  against 
the  weight  of  evidence.  We  shall  not  stop  to  inquire  whether 
the  numerous  special  findings  in  this  case  are  all  of  them  sus- 
tained by  the  weight  of  the  evidence.  We  have  no  doubt 
the  deliberations  of  the  jury  are,  in  many  cases,  embarrassed  by 
voluminous  instructions,  drawn  by  ingenious  counsel,  calling 
for  special  findings,  and  the  practice  ought  not  to  be  encour- 
aged. Where  the  general  verdict,  and  judgment  of  the  court 
rendered  upon  it,  is  sustained  by  the  weight  of  the  evidence, 
we  will  not  disturb  it. 

Appellant,  at  the  place  where  this  accident  happened,  had 
six  tracks  crossing  the  street.  A  large  number  of  the  citi- 
zens of  Bloomington  resided  west  of  the  railroad,  and  used 
this  street  and  crossing  in  going  to  and  from  the  business 
portion  of  the  city.  Appellee  had  been  sent  across  the  track 
on  an  errand,  and,  on  her  return,  crossed  over  five  tracks, 
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and  on  reaching  the  sixth,  she  was  struck  by  an  engine  which, 
with  a  tender  attached,  was  backing  over  the  crossing. 

We  are  satisfied,  from  a  careful  examination  of  the  evi- 
dence, the  jury  was  justified  in  finding  that  appellant's  ser- 
vants in  charge  of  the  engine  were  guilty  of  gross  negligence. 
It  was  a  fact  well  known,  that  persons  were  constantly  cross- 
ing the  railroad  tracks  at  this  crossing,  but,  notwithstanding 
this,  the  fireman  on  the  engine  testifies  they  were  backing  the 
engine  over  the  crossing,  and  neither  he  nor  the  engine- 
driver  was  looking  ahead,  to  see  if  any  person  was  in  the 
act  of  crossing.  He  says  he  was  watching  the  flagman. 
Some  one  from  the  construction  train  was  throwing  mud  at 
him,  and  the  engineer  was  looking  in  some  other  direction. 
Had  they  been  looking  ahead  on  the  track,  they  would  have 
seen  appellee  in  time  to  have  stopped  the  engine.  He  says 
there  was  nothing  to  prevent  him  from  seeing  the  girl,  had 
he  been  looking. 

It  is  very  apparent  that  those  in  charge  of  the  engine  were 
backing  it  across  this  street  without  paying  the  slightest 
attention  to  persons  who  might  at  the  moment  be  crossing 
the  track.  Such  reckless  conduct  can  not  be  regarded  other- 
wise than  as  gross  negligence. 

It  is,  however,  insisted  that  appellee  was  guilty  of  gross 
negligence,  and,  upon  that  ground,  can  not  recover. 

It  is  clearly  the  duty  of  a  person  about  to  cross  a  railroad 
track,  to  look  and  see,  before  crossing,  if  there  is  danger 
from  trains  that  may  be  passing  on  the  track.  The  engine 
that  struck  appellee  was  in  full  view  at  the  time  she  attempted 
to  cross,  but  whether  it  was  standing  still  or  moving  at  a  slow 
rate  of  speed,  it  is  somewhat  difficult  to  tell,  as  the  evidence 
upon  that  point  is  conflicting.  The  engineer  and  fireman  say 
it  was  moving  at  a  slow  rate  of  speed.  On  the  other  hand, 
one  Fitzpatrick,  who  saw  the  accident,  testifies  :  "It  appeared 
to  me  the  train  had  stopped  before  it  struck  the  girl.  It 
seemed  to  me  the  girl  was  two  or  three  steps  from  the  engine 
when  she  stepped  upon  the  track.     It  seemed  to  me  the  en- 
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gine  was  stopping  when  she  stepped  on  the  track,  and  then, 
as  she  stepped  on  the  track,  started  up  and  caught  the  girl." 

It  was  for  the  jury  to  determine,  from  the  evidence,  whether 
the  engine  was  in  motion  at  the  time  appellee  attempted  to 
cross  the  track,  or  standing  still,  and  if  they  found  the  engine 
was  standing  still,  and  we  can  not  say  the  evidence  would 
not  justify  it,  then  they  would  be  justified  in  arriving  at  the 
conclusion  that  the  negligence  of  appellee  was  slight,  in  com- 
parison with  that  of  appellant.  When  appellee  reached  the 
track,  if  she  saw  an  engine  only  a  few  feet  from  the  crossing, 
standing  still,  one  of  her  years  might  reasonably  conclude 
she  could  cross  the  track  without  danger. 

That  degree  of  care  can  not  be  expected,  nor  does  the  law 
require  it,  of  a  child  the  age  of  appellee,  that  is  required  of 
a  person  of  mature  age.  To  hold  a  child  of  tender  years  to 
as  high  a  degree  of  care  as  an  adult,  would  neither  be  just 
nor  reasonable,  and  we  can  not  yield  our  assent  to  such  a 
doctrine. 

As  early  as  1861,  this  court  announced  the  principle,  that 
a  child  could  not  be  required  to  exercise  the  same  degree  of 
care  as  one  of  mature  years.  Chicago,  Burlington  and  Quincy 
Railroad  Co.  v.  Dewey,  26  111.  258. 

This  has  been  followed  by  the  case  of  Railroad  Company 
v.  Gladman,  15  Wallace,  408,  in  which  the  Supreme  Court 
of  the  United  States  say  :  "  The  rule  of  law  in  regard  to 
the  negligence  of  an  adult,  and  the  rule  in  regard  to  that  of 
an  infant  of  tender  years,  is  quite  different.  By  the  adult, 
there  must  be  given  that  care  and  attention  for  his  own  pro- 
tection that  is  ordinarily  exercised  by  persons  of  intelligence 
and  discretion.  If  he  fails  to  give  it,  his  injury  is  the  result 
of  his  own  folly,  and  can  not  be  visited  upon  another.  Of 
an  infant  of  tender  years,  less  discretion  is  required,  and  the 
degree  depends  upon  his  age  and  knowledge.  Of  a  child 
of  three  years  of  age,  less  caution  would  be  required  than 
one  of  seven,  and  of  a  child  of  seven,  less  than  one  of  twelve 
or  fifteen.     The  caution  required  is  according  to  the  maturity 
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and  capacity  of  the  child,  and   this   is  to   be  determined  in 
each  case  by  the  circumstances  of  the  case." 

Viewing  the  evidence  in  connection  with  the  principle 
announced  in  the  authorities  cited,  supra,  when  wre  take  into 
consideration  the  age  of  appellee,  we  can  not  say  the  jury 
have  found  against  the  weight  of  evidence. 

It  is  claimed  by  appellant  the  first  instruction  given  for 
appellee,  in  substance,  directed  the  jury  that,  if  the  evidence 
showed  negligence  on  the  part  of  appellant,  it  would  be  liable, 
regardless  of  whether  appellee  was  negligent.  Upon  a  care- 
ful examination  of  the  instruction,  we  fail  to  find  it  liable  to 
the  objection  taken. 

Neither  do  we  think  the  third  or  sixth  instructions  were 
liable  to  mislead  the  jury. 

As  to  the  damages,  while  the  amount  of  the  verdict  is 
large,  yet,  when  the  character  of  the  injury  is  considered,  we 
can  not  say  the  amount  fixed  upon  by  the  jury  is  unreason- 
able, and  hence  we  can  not  interfere. 

As  we  see  no  substantial  error  in  the  record,  the  judgment 
will  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  McAllister  :  I  am  constrained  to  withhold 
my  concurrence  in  the  opinion  of  the  majority  of  the  court, 
because,  as  it  seems  to  me,  the  special  findings  are  substan- 
tially inconsistent  with  the  general  verdict.  The  degree  of 
discretion  of  which  the  plaintiff  was  possessed,  as  specially 
found,  and  the  degree  of  negligence  imputed  to  her,  should, 
it  seems  to  me,  prevent  a  recovery,  according  to  the  doctrine 
of  this  court  upon  that  head,  as  laid  down  in  the  Jacobs  case, 
20  111.  478,  and  the  subsequent  cases  in  this  court. 


1874.]  Barnes  v.  Hamon.  609 


Opinion  of  the  Court. 


Elijah  Barnes 

v. 

Samuel  O.  Hamon. 

1.  Slander — words  spoken  to  be  taken  in  their  common  and  reasonable 
sense.  Words  spoken,  when  an  action  is  founded  upon  them,  are  to  be 
taken  in  the  sense  which  men  of  common  and  reasonable  understanding 
would  ascribe  to  them. 

2.  Declaration  in  slander — when  sufficient.  A  declaration,  in  an  action 
for  slander,  which  alleges  that  the  defendant,  in  a  certain  discourse  which 
the  defendant  had  concerning  the  plaintiff,  and  of  and  concerning  the 
burning  of  a  dwelling  house,  not  the  property  of  the  plaintiff,  but  the 
property  of  the  defendant,  which  had  been  wilfully  and  maliciously 
burned  and  destroyed  by  fire,  by  some  means  unknown,  and  not  by  the 
owner,  said  that  the  plaintiff'  burned  it,  and  did  thereby  charge  the  plain- 
tiff with  the  crime  of  arson,  is  sufficient. 

3.  Special  verdict.  It  is  wholly  discretionary  with  the  court  to  re- 
quire the  jury  to  find  a  special  verdict  upon  any  fact  of  the  case. 

Appeal  from  the  Circuit  Court  of  Fulton  county  ;  the 
Hon.  Chauncey  L.  Higbee,  Judge,  presiding. 

Messrs.  James  &  Stillman,  and  Mr.  S.  C  Judd,  for  the 

appellant. 

Messrs.  Shope  &  Gray,  and  Mr.  T.  A.  Boyd,  for  the  ap- 
pellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the 
Court : 

This  was  an  action  on  the  case,  in  the  Fulton  circuit  court, 
by  Samuel  O.  Haraon  against  Elijah  Barnes,  for  slander,  re- 
sulting in  a  verdict  and  judgment  for  the  plaintiff.  The 
defendant  brings  the  record  here  by  appeal,  assigning  several 
errors. 

The  points  relied  on  by  appellant  are,  that  the  words  as 
charged  in  the  declaration  are  not,  per  se,  actionable,  and  do 
not  of  themselves  impute  the  crime  of  arson,  and  therefore 
39— 7  1st  III. 
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it  was  incumbent  on  the  plaintiff  to  prove  the  burning  of 
the  house  referred  to,  under  such  circumstances  that  it  would 
have  been  arson  ;  that  the  words  were  spoken  in  reference 
to  that  burning,  thereby  intending  to  impute  to  defendant 
the  crime  of  arson/ and  that  such  was  the  understanding  of 
the  hearers.  He  insists,  it  was  necessary  to  aver  and  prove 
the  special  facts  necessary  to  make  them  so. 

The  words  charged  as  having  been  spoken  by  defendant 
are,  substantially  :  "  He  burned  the  house,"  but  the  charge 
is  prefaced  by  a  colloquium,  which  gives  character  to  the 
charge.  It  is  alleged,  "that  in  a  certain  discourse  which  the 
defendant  had  concerning  the  plaintiff,  and  of  and  concern- 
ing the  burning,  consuming  and  destruction  by  fire  of  a  certain 
dwelling  house,  etc.,  not  the  property  of  the  plaintiff,  but  the 
property  of  the  defendant  and  John  W.  Barnes,  which  before 
that  time  had  been  wilfully  and  maliciously  burned  and  de- 
stroyed by  fire,  by  some  means  and  in  some  way  wholly  un- 
known, and  not  burned  by  the  owner  thereof,  he,  defendant, 
did  speak  and  publish  of  and  concerning  the  plaintiff,  and  of 
and  concerning  the  burning  and  destruction  by  fire  of  the 
said  dwelling  house,  and  thereby,  then  and  there,  did  charge 
the  plaintiff  with  the  crime  of  arson."  The  words  alleged 
to  have  been  spoken  are,  by  proper  innuendo,  referred  to  this 
colloquium,  and  that  sufficiently  characterizes  the  act,  and  it 
is  sufficiently  averred  that  the  words  were  spoken  with  refer- 
ence to  these  circumstances. 

Another  objection  is,  that  plaintiff  did  not  show  that,  by 
the  use  of  the  words  charged  in  the  declaration,  the  hearers 
understood  the  crime  of  arson  to  have  been  imputed.  There 
can  be  no  doubt,  if  the  house  was  burned  as  alleged,  arson 
had  been  committed  by  some  one,  and  as  plaintiff  was 
charged  with  burning  it,  what  else  could  be  understood  than 
that  he  had  committed  the  crime  of  arson? 

What  could  hearers  of  ordinary  understanding  infer  from 
such  a  charge?  Words  spoken,  when  an  action  is  founded 
upon  them,  are  to  be  taken  in  the  sense  which   men  of  com- 
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mon  and  reasonable  understanding  would  ascribe  to  them. 
Nelson  et  ux.  v.  Borchenius,  52  111.  236,  a  case  decided  after  a 
full  examination  of  the  authorities. 

Appellant  complains  that  the  court  refused  to  give  the 
11th,  13th,  14th  and  15th  instructions  asked  by  him. 

Those  instructions  bring  up  a  question  which  has  been  set- 
tled by  this  court — that  is,  the  construction  of  section  81  of 
the  Practice  Act  of  1872.  We  said  in  Kane  v.  Footh,  70  111. 
587,  it  was  wholly  discretionary  with  the  court  to  require  the 
jury  to  find  a  special  verdict  upon  any  fact  of  the  case. 

As  to  the  question  of  accord  and  satisfaction  of  this  slan- 
der, by  the  execution  of  a  lease,  we  think  the  proof  does  not 
establish  the  plea,  and  as  to  the  damages,  the  jury  being  sat- 
isfied of  the  truth  of  the  charge  in  the  declaration,  and  no 
circumstances  appearing  to  us  to  require  a  less  verdict,  this 
verdict  must  stand.  On  the  whole  record  we  perceive  no 
error,  and  accordingly  affirm  the  judgment. 

Judgment  affirmed. 


Allen  Campbell  et  al. 

v. 

The  Paris  and  Decatur  Railroad  Company  et  al. 

1.  Equity  pleading — when  averments  upon  information  and  belief  are 
sufficient.  It  is  a  general  rule  that,  where  facts  are  within  the  knowledge 
of  a  party,  he  must  state  them  positively  in  his  pleading;  but  where 
matter  essential  to  the  determination  of  the  claims  of  a  complainant  in 
chancery  is  charged  to  rest  in  the  knowledge  of  the  defendant,  or  must, 
of  necessity,  be  within  the  knowledge  of  the  defendant,  and  is  conse- 
quently a  part  of  the  discovery  sought  by  the  bill,  it  may  be  stated  upon 
the  information  and  belief  of  the  complainant  followed  by  a  statement 
that  he  therefore  charges  the  fact  to  be  true. 

2.  A  bill  to  enjoin  the  supervisor  of  a  town  from  issuing,  and  a  rail- 
road  company  from  receiving,  the  bonds  of  the  township,  charged,  "on 
information  and  belief,  that  said  company  will  soon  demand  of  the  super- 
visor of  said  town  all  or  a  part  of  said  bonds,  and  that  there  is  danger, 
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unless  said  supervisor  is  enjoined  from  issuing1  said  bonds,  and  the  said 
company  restrained  from  receiving  the  same,  that  said  bonds  will  be 
issued  and  registered:"  Held,  that  this  was  a  specific  and  positive  charge 
that  there  was  danger  that  the  bonds  would  be  issued  and  registered, 
unless  the  supervisor  was  restrained  from  issuing,  and  the  company  from 
receiving,  the  bonds,  and  clearly  entitled  the  complainant  to  an  answer. 

3.  Subscriptions  to  railroads — by  whom  to  be  made.  A  clause  in  the 
charter  of  a  railroad  company  which  says,  "  it  shall  be  lawful  for  all  per- 
sons of  lawful  age,  or  for  the  agent  of  any  corporate  body,  to  subscribe 
to  the  capital  stock  of  said  company,"  manifestly  refers  to  private  cor- 
porations,  and  confers  no  power  upon  municipal  corporations  to  subscribe 
for  such  stock. 

Appeal  from  the  Circuit  Court  of  Douglas  county;  the 
Hon.  James  Steele,  Judge,  presiding. 

Mr.  John  E.  Eden,  for  the  appellants. 

Mr.  Eobert  G.  Ingersoll,  and  Mr.  James  A.  Eads,  for 
the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  equity,  filed  by  appellants  in  the  circuit 
court  of  Douglas  county,  against  appellees,  for  an  injunction 
to  restrain  the  supervisor  of  a  township  from  issuing,  and 
the  railroad  company  from  receiving,  bonds  of  the  town  to 
the  amount  of  $35,000.  The  bill  alleges  that  the  petition  of 
a  number  of  citizens  of  the  town  was  presented  to  the  town 
clerk  that  a  meeting  be  called  to  vote  for  and  against  issuing 
the  bonds  of  the  town  to  aid  the  Paris  and  Decatur  Eailroad 
Company  in  constructing  their  road  ;  that  he  called  the  meet- 
ing, at  which  it  was  declared  that  the  proposition  was  car- 
ried;  that  there  were  a  number  of  conditions  imposed  that 
the  road  was  required  to  perform  before  the  bonds  could  be 
issued. 

The  bill  charges  that  the  company  were  engaged  in  con- 
structing their  road,  but  had  not  complied  with  the  conditions 
of  the  subscription,  and  "on  information  and  belief,  that  said 
company  will  soon  demand  of  the  supervisor  of  said  town 


1874.]      Campbell  et  at.  r,  P.  &  D.  R.  K.  Co.  et  al  613 

Opinion  of  the  Court. 

of  Bourbon  all  or  a  part  of  said  $35,000  of  the  bonds  of  said 
town  of  Bourbon,  and  that  there  is  danger,  unless  said  super- 
visor is  enjoined  from  issuing  said  bonds,  and  the  said  com- 
panv  restrained  from  receiving  the  same,  that  said  bonds  will 
be  issued  and  registered. " 

The  bill  charges  that  the  time  specified  in  the  conditions 
annexed  to  the  vote  for  the  construction  of  the  road  before 
the  bonds  could  issue,  had  expired,  and  the  road  was  not 
built,  but  lacked  25  miles  or  more  of  being  completed.  It 
is  therefore  charged  that  there  was  no  pretense  of  authority 
to  issue  these  bonds. 

A  temporary  injunction  was  granted  in  vacation.  At  a 
subsequent  term  of  the  court,  a  demurrer  was  filed  to  the 
bill,  which  was  sustained,  and  the  bill  dismissed,  and  the 
record  is  brought  to  this  court,  and  errors  assigned. 

It  is  urged  that  this  bill  is  defective,  because  it  is  not  posi- 
tively alleged  that  the  railroad  company  intended  to  demand, 
and  the  supervisor  intended  to  issue,  the  bonds;  that  such 
an  averment,  made  on  information  and  belief,  is  not  sufficient 
to  require  an  answer.  It  is  a  general  rule  that,  where  facts 
are  within  the  knowledge  of  a  party,  he  must  state  them 
positively  in  his  pleadings.  Story,  in  his  work  on  Equity 
Pleadings,  section  255,  says  the  claims  of  a  defendant  may 
be  stated  in  general  terms,  "  and  if  matter  essential  to  the 
determination  of  the  claims  of  the  plaintiff  is  charged  to 
rest  in  the  knowledge  of  the  defendant,  or  must,  of  necessity, 
be  within  the  knowledge  of  the  defendant,  and  is  conse- 
quently a  part  of  the  discovery  sought  by  the  bill,  a  precise 
allegation  thereof  is  not  required." 

Had  this  allegation  related  to  a  fact  in  the  knowlege  of 
complainants,  it  is  clear  that  it  would  have  been  insufficient; 
but  where  the  fact  lies  alone  in  the  knowledge  of  the  defend- 
ant, and  discovery  is  sought,  we  are  not  prepared  to  hold 
that  it  may  not  be  stated  that  the  plaintiff  is  informed  and 
believes  the  fact  to  be  true,  followed  by  a  statement  that  he 
therefore  charges  the  fact  to  be  true. 
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But,  in  this  case,  Ave  understand  the  charge  to  be  specific 
and  positive  that  there  is  danger  that  the  bonds  will  be  issued 
and  registered,  unless  the  supervisor  be  restrained  from  issu- 
ing, and  the  company  from  receiving  them.  This  allegation, 
thus  positively  made,  we  think,  clearly  entitled  the  complain- 
ants to  an  answer.  The  other  allegations  of  the  bill  clearly 
show  that  there  was  not  a  shadow  of  right  to  issue  these 
bonds,  if  for  no  other  reason,  because  the  road  was  not,  nor 
could  it  have  been,  completed  within  the  few  days  that  re- 
mained to  construct  the  road,  in  the  time  limited  by  the 
notice  of  the  election,  and,  as  the  citizens  of  the  town  had 
called  the  meeting  and  voted  the  subscription,  it  is  but  a 
natural  inference  that  the  company  would  demand  them,  and. 
that  there  would  be  danger  that  the  supervisor  would  issue 
them. 

A  copy  of  the  charter  was  filed  as  an  exhibit,  with  the  bill, 
and  in  the  5th  section  there  is  this  language:  "It  shall  be 
lawful  for  all  persons  of  lawful  age,  or  for  the  agent  of  any 
corporate  body,  to  subscribe  any  amount  to  the  capital  stock 
of  said  company."  This  is  the  only  provision  in  the  charter 
in  reference  to  subscriptions  by  either  persons  or  corpora- 
tions. It  confers  no  power  on  municipal  corporations  to 
subscribe  for  such  stock.  The  provision  manifestly  refers  to 
private  corporations,  where  it  authorizes  agents  to  subscribe. 
It  does  not  refer  to  counties,  cities,  towns  or  townships,  and 
can  not  be  held  to  embrace  them.  No  power  was  conferred 
to  call  the  election,  or  for  the  town  officers  to  make  the  sub- 
scription, or  to  issue  these  or  any  other  bonds.  Having  no 
power  to  issue  the  bonds,  if  there  was  danger  that  they 
would  do  so,  it  would  be  proper  that  they  should  be  re- 
strained; and  the  bill  contains  the  specific  averment  that 
there  was  danger  that  the  bonds  would  be  issued,  and  we 
have  no  hesitation  in  saying  that  the  facts  stated  in  the  bill, 
if  true,  and  they  are  so  admitted  by  the  demurrer,  entitles 
the  appellants  to  a  perpetual  injunction  restraining  them 
from  being  issued. 
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The  decree  of  the  court  below  must  be  reversed  and  the 

cause  remanded. 

m  Decree  reversed. 

Mr.  Justice  Scholfield  having  been  consulted  in  regard 
to  the  questions  involved  in  this  case,  prior  to  his  election, 
took  no  part  in  the  decision  of  the  case. 


Toledo,  Peoria  and  Warsaw  Eailway  Co. 

v. 
John  Delehanty. 

Negligence  in  railroad — injury  to  stock.  Where  a  mule  escaped  from 
an  inclosure  without  the  fault  of  the  owner,  and  got  upon  a  railroad  track 
at  a  point  not  fenced,  but  where  it  was  the  duty  of  the  company  to  have 
had  a  fence,  and  the  mule  is  injured  by  a  train,  the  company  will  be 
liable. 

Appeal  from  the  -Circuit  Court  of  McLean  county;  the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

Messrs.   Ingersoll  &  Puterbaugh,  for  the  appellant. 

Messrs.  Eowell  &  Hamilton,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  action  was  originally  commenced  before  a  justice  of  the 
peace,  to  recover  the  value  of  a  mule  killed  on  appellant's 
road  by  one  of  its  trains. 

The  place  where  the  mule  got  on  the  track  was  open 
prairie,  and  the  company's  road  was  not  fenced  on  the  side 
nearest  appellee's  residence.  The  open  space  was  about  eight 
rods  wide,  and  there  was  neither  fence  nor  cattle  guard  to 
prevent  stock  going  upon  the  track  from  the  highway,  or 
from  the  open  adjoining  prairie.     The  evidence  shows  appel- 
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lee  resided  about  two  miles  east  of  the  village  of  Chenoa, 
and  about  one  quarter  of  a  mile  distant  from  appellant's  road. 
He  was  not  the  owner  or  occupant  of  the  adjoining  land  from 
which  the  mule  got  upon  the  track,  nor  did  he  suffer  it  to  run 
at  large,  nor  was  the  place  where  the  injury  was  done  any  of 
the  places  excepted  by  the  act  of  1855.  The  mule  escaped 
from  the  inclosure  of  appellee  without  any  fault  on  his  part, 
and  got  upon  the  track,  and  was  so  injured  by  appellant's  train 
that  it  was  of  no  value. 

Every  material  fact  necessary  to  enable  appellee  to  recover 
was  abundantly  proven  by  uncontradicted  evidence.  Indeed, 
the  right  of  appellee  to  recover  is  so  clearly  established  that 
it  is  not  deemed  necessary  to  consider  the  errors  assigned  on 
the  refusal  of  the  court  to  give  the  instructions  asked  by  ap- 
pellant. The  evidence  would  warrant  but  one  verdict,  and 
that  is  the  one  found  by  the  jury.  Had  the  jury  found  other- 
wise, it  would  have  been  the  duty  of  the  court  to  set  it  aside 
and  order  a  new  trial. 

No  error  appearing  in  the  record  that  in  any  manner  affects 
the  merits  of  the  case,  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


The  Toledo,  Wabash  and  Westeen  Eailway  Co. 


James  C.  Moerison. 

Railroads — liable  for  damage  occasioned  by  obstructing  the  natural  flow 
of  water.  A  railroad  compare  has  no  right,  by  an  embankment  or  other 
artificial  means,  to  obstruct  the  natural,  flow  of  the  surface  water,  and 
thereby  force  it  in  an  increased  quantity  upon  the  lands  of  another,  and  if 
it  does  so,  it  is  liable  for  any  injury  that  the  owner  of  the  land  may  sus- 
tain by  reason  thereof. 

Appeal  from  the  Circuit  Court  of  Christian  county;  the 
Hon.  Horatio  M.  Yandeveer,  Judge,  presiding. 
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Mr.  G.  B.  Burnett,  for  the  appellant. 

Messrs.  Moulton  &  Chaffee,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case,  brought  by  Morrison  against 
the  Toledo,  Wabash  and  Western  Railway  Company,  to  re- 
cover damages  for  overflowing  the  land  of  the  former  with 
water.  The  complaint  in  the  declaration  is,  that,  previous  to 
the  construction  of  the  defendant's  railroad,  the  surface  water 
that  was  accustomed  to  accumulate  near  the  plaintiff's  prem- 
ises flowed  and  passed  off  in  a  direction  from  said  premises, 
but  not  over  and  upon  them;  that  since  the  construction  of 
the  railroad,  by  means  of  its  embankment  and  ditches  along  its 
side,  the  surface  water  had  been  obstructed  in  its  natural 
flow  from  plaintiff's  premises,  and  wrongfully  directed  and 
turned,  and  caused  to  run  for  a  great  distance  along  the  em- 
bankment towards  a  culvert  under  the  road-bed  near  the 
plaintiff's  land,  and  to  pass  through  the  culvert  in  largely 
accumulated  quantities,  and  flow  upon  the  land  of  the  plain- 
tiff, causing  him  damage.  A  verdict  and  judgment  were 
rendered  in  favor  of  the  plaintiff,  and  the  defendant  brings 
the  case  here  by  appeal. 

It  is  assigned  as  error  that  the  court  below  erred  in  giving 
and  refusing  instructions. 

The  court  gave  all  the  instructions  asked  by  the  plaintiff, 
and  refused  all  those  asked  by  the  defendant. 

The  plaintiff's  instructions  were  of  the  tenor  of  the  follow- 
ing one  of  them  : 

'•'2.  The  court  instructs  the  jury,  for  plaintiff,  that  the 
defendant  has  no  right,  by  an  embankment  or  other  artificial 
means,  to  obstruct  the  natural  flow  of  the  surface  water,  and 
thereby  force  it  in  an  increased  quantity  upon  the  land  of 
another;  that  if  the  jury  believe,  from  the  evidence,  that  the 
defendant  has,  by  an  embankment  or  other  artificial  means, 
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obstructed  or  diverted  the  natural  flow  of  the  surface  water, 
so  as  to  force  an  increased  quantity  upon  plaintiff's  land,  then 
the  defendant  is  liable  for  the  injury  that  the  plaintiff  has 
sustained  by  such  acts  of  the  defendant." 

The  following  is  one  of  the  refused  instructions  asked  by* 
the  defendant,  the  others  being  of  a  similar  character : 

"The  law  is,  that  when  a  railroad  company  builds  its  rail- 
road in  a  proper  and  skillful  manner,  and  the  owner  of  adja- 
cent land  is  injured  thereby,  he  can  not  recover  damages  for 
such  injury;  he  can  only  recover  where  his  injury  results 
from  the  unskillful  or  negligent  manner  of  building  the  road. 
And,  in  this  case,  unless  the  plaintiff  has  shown,  by  a  pre- 
ponderance of  evidence,  that  the  road  of  defendant  was  built 
in  a  negligent  or  unskillful  manner,  and  that  he  has  been 
damaged  by  reason  of  such  negligence  or  unskillfulness  in 
the  construction  of  said  road,  the  jury  will  find  for  the  de- 
fendant." 

The  railroad  was  constructed  in  1869.  The  damages  re- 
covered for,  were  for  the  years  1870  and  1871,  so  that  the 
question  as  to  the  propriety  of  the  instructions  is  to  be  con- 
sidered irrespective  of  the  provision  of  the  constitution  of 
1870,  section  13,  article  2,  that  "  private  property  shall  not 
be  taken  or  damaged  without  just  compensation" — the  road 
having  been  built  and  a  portion,  at  least,  of  the  damages 
having  accrued  prior  to  the  adoption  of  that  constitution. 

There  is  no  question  of  negligence  or  unskillfulness  in  the 
construction  of  the  road,  in  the  case.  The  plaintiff's  instruc- 
tions do  not  make  that  a  requisite  for  recovery.  The  defend- 
ant introduced  evidence  that  the  road  was  constructed  in  a 
prudent  and  skillful  manner.  Plaintiff  offered  no  evidence 
upon  the  subject.  There  is  nothing  in  the  charter  of  the 
company,  or  in  any  general  statute  of  the  State,  making  the 
company  liable  for  necessary  consequential  damages  to  land 
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near  its  track,  but  no  part  of  which  is  taken  by  it  for  any 
purpose. 

Appellant's  counsel  cites  numerous  authorities,  to  the  effect 
that,  in  such  case,  necessary  consequential  damages  are  never 
recoverable  from  a  railroad  or  other  improvement  company, 
for  the  proper  construction  or  maintenance  of  their  works, 
made  under  the  authority  of  a  legislative  grant;  that  such 
acts,  being  done  under  legal  sanction,  can  not  afford  a  ground 
for  an  action  ;  that  it  is  only  negligence  or  unskillfulness  in 
the  exercise  of  the  authority,  that  will  do  so. 

That  class  of  authorities  came  under  the  consideration  of 
this  court  in  Nerins  v.  City  of  Peoria,  41  111.  502.  After  a 
review  of  the  cases,  the  court  there  say:  ''Thus  the  cases 
divide  themselves  into  two  classes,  one,  and  the  larger  class, 
holding  that  a  city  is  only  held  to  reasonable  care  and  skill 
in  grading  its  streets,  and  that  if  these  are  used,  it  can  shield 
itself  under  its  corporate  powers  from  liability  to  individu- 
als;  the  other  holding  that  a  city,  in  the  management  of  cor- 
porate property,  must  be  held  to  the  same  responsibilities  that 
attach  to  individuals  for  injury  to  the  property  of  others. 
We  can  not  doubt  that  the  latter  is  the  sounder  rule." 

The  city,  there,  was  held  liable  for  diverting,  in  the  work 
of  the  grading  and  drainage  of  a  street,  the  natural  flow 
of  water,  and  turning  it  upon  the  plaintiff's  premises.  It 
was  held  that,  as  an  individual,  in  the  exercise  of  the  right 
of  improving  his  own  land,  had  no  right  to  turn  a  stream 
of  water  upon  the  land  of  another;  so,  neither  had  a  cor- 
poration such  right,  under  its  charter.  The  constitutional 
guarantv,  that  private  property  shall  not  be  taken  or  applied 
to  public  use  without  just  compensation  being  made,  was  held 
to  apply ;  and  that  the  owner,  to  the  extent  to  which  he  was 
deprived  of  the  legitimate  use  of  his  property,  should  be  paid. 
The  city,  there,  had  the  same  legislative  authority  to  improve 
its  streets,  that  this  company  had  to  build  its  road,  so  that  the 
cases  are  alike,  as  respects  the  claim  of  legal  sanction  for  the 
acts   done.     We  regard    the  present  case   as  falling  within 
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the  principle  there  declared,  and  that  we  need  do  no  more 
than  refer  to  that,  and  subsequent  cases  which  have  followed  it, 
as  governing  the  decision  of  the  present  case.  City  of  Aurora 
v.  Reed  et  al.  57  111.  29 ;  City  of  Pekin  v.  Brereton  et  al.  67  id. 
477. 

Gilham  v.  Madison  Co.  R.  R.  Co.  49  111.  485,  and  Gormley 
v.  Sanford,  52  111.  158,  are  cases  denying  the  right,  by  an 
embankment  or  other  artificial  means,  to  obstruct  surface 
water  in  its  natural  flow,  and  thus  throw  it  back  upon  an 
upper  proprietor. 

We  must  hold  that,  under  the  previous  decisions  of  this 
court,  there  was  no  error  in  the  giving  or  refusing  of  instruc- 
tions. 

We  find  no  reason  for  disturbing  the  judgment  on  the 
ground  that  the  verdict  was  not  sustained  by  the  evidence. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


The  Andes  Insurance  Company 

v. 

Henry  Fish. 

1.  Insurance — of  the  application.  When  an  application  for  insurance 
is  prepared,  signed  and  presented  by  the  owner,  the  company  has  the 
right  to  rely  upon  its  correctness,  and  if  incorrect  in  any  material  part  it 
avoids  the  policy. 

2.  It  is  competent  to  show,  by  parol,  that  an  application  for  a  policy 
of  insurance,  signed  by  the  assured,  was  filled  out  by  the  agent  of  the  com- 
pany,  with  full  knowledge  of  all  the  facts,  for  in  such  case  it  would  be 
the  act  of  the  companj'-  as  well  as  of  the  assured,  and  its  representations 
are  then  as  conclusive  upon  the  company  as  upon  the  assured.  All  charge 
of  fraud  and  deception  on  the  part  of  the  assured  might  then  be  refuted. 

3.  Same — as  to  title  of  assured.  When  an  applicant  for  insurance  fully 
discloses  to  the  company  or  its  agents  the  necessary  facts  as  to  the  title 
to  the  property,  or  the  company  is  otherwise  cognizant  of  the  facts,  and 
they  dispense  with  any  act  on  the  part  of  the  assured,  they  are  estopped 
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from  denying  the  description  adopted  in  the  policj*.  If,  from  all  the  facts 
in  the  case,  they  erroneously  determine  that  the  assured  has  one  kind  of 
interest  in  the  premises,  when  he  has  another,  they  can  not  be  heard  to 
say  that  they  were  mistaken,  and  by  that  means  escape  liability. 

4.  Same— fraud  or  false  swearing.  Where  a  policy  of  insurance  con- 
tained  a  clause,  that  "  if  there  appears  any  fraud  or  false  swearing,  the 
assured  shall  forfeit  all  claim  under  the  policy,"  and  on  the  trial  of  a  suit 
brought  upon  the  policy,  the  assured,  in  his  deposition,  stated  that  he 
owned  the  property  at  the  time  it  was  insured,  under  a  certain  deed,  a 
copy  of  which  he  attached  to  his  deposition  and  made  a  part  of  it,  and 
it  appeared  by  the  deed  that  he  only  had  a  life  estate,  it  was  held,  that 
this  was  not  such  false  swearing  as  to  preclude  a  recovery  upon  the 
policy. 

5.  Same — assured  entitled  to  recover  to  the  extent  of  damage  to  property, 
without  regard  to  the  extent  of  his  title.  In  the  absence  of  fraud  or  mistake, 
and  when  not  otherwise  limited  by  the  policy,  the  assured  is  entitled  to 
recover,  where  he  has  an  insurable  interest  at  the  time  the  policy  is  ob- 
tained and  also  at  the  time  of  the  loss,  whether  that  interest  is  a  title  in 
fee  simple,  for  life,  or  only  merely  equitable,  the  whole  amount  of  dam- 
age done  not  exceeding  the  amount  for  which  it  was  insured. 

6.  Same — limitation  as  to  time  of  bringing  suit— pleading.  A  limitation 
of  twelve  months  within  which  to  bring  a  suit  upon  a  policy  of  insurance 
is  a  reasonable  one,  but  where  the  assured  forbears  bringing  the  suit  at 
the  instance  of  the  company,  and  whilst  negotiations  for  a  settlement  are 
in  progress,  it  will  afford  a  sufficient  excuse  for  not  bringing  the  suit 
pending  the  negotiations. 

7.  And  in  a  suit  brought  after  the  expiration  of  the  twelve  months,  it 
is  not  necessary  for  the  plaintiff  to  allege  any  excuse  for  not  bringing  it 
within  the  time,  but  the  same  rule  of  pleading  applies  as  to  other  limita- 
tions of  actions.  If  it  is  insisted  upon,  it  must  be  set  up  by  the  defense, 
and  the  plaintiff  may  then  reply  the  facts  relied  upon  as  his  excuse  for 
not  bringing  his  suit  within  the  time  limited. 

8.  Error  will  not  always  reverse.  The  giving  of  an  instruction  which 
is  clearly  erroneous,  can  not  be  allowed  as  cause  for  a  reversal,  where  it 
appears  that  it  worked  no  injury  to  the  party  complaining. 

^lppeal  from  the  Circuit  Court  of  Madison  county. 
Mr.  Charles  P.  Wise,  for  the  appellant. 
Mr.  J.  H.  Yagee,  for  the  appellee. 
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Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

By  the  policy  in  evidence,  appellant  insured  Ann  Murphy 
against  loss  or  damage  by  fire  or  lightning  on  her  certain 
two-storied  brick  building,  in  Jerseyville,  to  the  amount  of 
$2500 — the  loss,  if  any,  to  be  paid  to  appellee,  as  his  inter- 
est might  appear  by  virtue  of  a  deed  of  trust  which  he  held 
upon  the  property. 

The  policy  contains  this  condition  :  "  If  the  interest  or 
property  be  leasehold,  or  that  of  mortgage,  or  any  other  in- 
terest not  in  fee  simple,  *  *  such  must  be  made  known 
to  this  company,  and  expressed  in  this  policy." 

The  written  application  for  the  policy  is  signed,  "  Ann 
Murphy,  by  John  C.  Murphy,  her  husband,"  and  the  18th 
question  therein  and  answer  thereto  are  as  follows: 

"Question:  State  the  nature  of  your  title,  whether  fee 
simple,  leasehold,  or  by  bond  or  agreement?  If  others  are  in- 
terested, give  name,  interest  and  value." 

"Answer:  Fee  simple;  Henry  Fish,  of  Alton,  Illinois, 
holds  a  deed  of  trust  for  $2500." 

Ann  Murphy's  title,  in  fact,  was  derived  by  deed  convey- 
ing the  property  to  her  for  life,  with  remainder  over,  after 
her  death,  to  the  heirs  of  her  body  by  John  C.  Murphy. 

It  is  argued,  that  this  was  such  a  misrepresentation  of  the 
title  as  avoided  the  policy. 

It  was  said,  in  The  Atlantic  Insurance  Co.  v.  Wright,  22  111. 
473,  where  the  condition  in  the  policy  was,  in  substance,  the 
same  as  the  one  before  us,  "  When  the  application  is  pre- 
pared, signed  and  presented  by  the  owner,  the  company  have 
the  right  to  rely  upon  its  correctness,  and  if  incorrect  in^any 
material  part,  it  avoids  the  policy.  But  when  the  assured 
fully  discloses  to  the  company  or  its  agent  the  necessary  facts, 
or  they  are  otherwise  cognizant  of  them,  and  they  dispense 
with  any  act  on  his  part,  they  are  estopped  from  denying  the 
description  adopted  in  the  policy.     If,  from  all  the  facts  of 
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the  case,  they  erroneously  determine  that  the  insured  has  one 
kind  of  interest  in  the  premises,  when  he  has  another,  they 
can  not  be  heard  to  say  that  they  were  mistaken,  and  by 
that  means  to  escape  the  liability  they  have  incurred." 

The  correctness  of  this  rule  has  not  hitherto  been  ques- 
tioned, nor  do  we  now  think  it  is  liable  to  any  objection. 
H.  and  M.  Insurance  Co.  v.  Cornick  et  al.  24  111.  461  ;  F.  and 
M.  Insurance  Co.  v.  Chesnut  et  al  50  111.  116. 

The  admission  of  parol  evidence,  therefore,  did  not,  as 
seems  to  be  supposed  by  the  counsel  for  appellant,  violate  the 
rule  excluding  parol  evidence  when  offered  for  the  purpose 
of  contradicting  or  modifying  the  language  of  a  written  in- 
strument. It  was  competent  to  show  by  parol  that  the  ap- 
plication was  filled  out  by  the  agent  of  appellant,  with  fall 
knowledge  of  all  the  facts,  for,  although  afterwards  signed 
by  the  assured,  it  was  then  the  act  of  the  company  as  well 
as  of  the  assured,  and  its  representations  became  as  conclu- 
sive upon  it  as  they  did  upon  her.  All  charge  of  fraud  and 
deception  on  the  part  of  the  assured  might  thus  be  completely 
and  properly  refuted. 

Appellee's  evidence  is,  that  the  application  in  the  present 
case  was  filled  out  by  Lock,  the  agent  of  appellant,  and  that 
he  was,  at  the  time,  fully  and  correctly  informed  as  to  the  title. 

Evidence  on  behalf  of  appellant  is  contradictory,  and  to 
the  effect,  that  the  agent  would  not  have  issued  the  policy  if 
he  had  known  that  the  assured  had  but  a  life  estate  in  the 
property.  A  question  of  fact  was  thus  raised,  peculiarly 
within  the  province  of  the  jury  to  settle,  and  although  their 
finding  may  be  different  from  what  ours  would  have  been, 
had  the  question  been  submitted  to  us  originally,  we  can  not 
say  that  it  is  so  clearly  and  palpably  contrary  to  the  evidence 
as  to  justify  us  in  setting  the  verdict  aside  for  that  cause 
alone. 

Another  condition  of  the  policy  is  :  "  If  there  appears  any 
fraud  or  false  swearing,  the  insured  shall  forfeit  all  claim 
under  this  policy." 
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In  the  deposition  of  Ann  Murphy,  which  was  read  in  evi- 
dence on  the  trial,  it  appears  that  she  testified  she  owned  the 
property  at  the  time  it  was  insured.  Her  answer  to  the  in- 
terrogatory propounded  to  her  on  this  subject,  as  found  in 
the  record,  is  in  these  words:  "  I  was  the  owner  at  the 
time  it  was  insured,  the  title  thereto  being  by  deed  from 
Patrick  Demphy  to  me ;  a  certified  copy  of  said  deed  I  here- 
with file  with  this  answer,  marked  • A/  and  made  part 
hereof." 

As  has  been  before  noticed,  her  title  was  a  life  estate.  This, 
it  is  insisted,  was  such  perjury  as  avoided  the  policy. 

We  are  unable  to  discover  either  perjury  or  anything  that 
savors  of  it,  in  this  answer.  The  copy  of  the  deed  annexed 
shows  the  title  correctly,  and  her  answer  can  mean  nothing 
more,  by  any  fair  and  reasonable  rule  of  construction,  than  that 
she  owned  the  title  to  the  property  given  her  by  that  deed.  She 
does  not  undertake  to  define  the  character  of  her  title  with 
technical  precision,  and  probably  could  not  have  done  so  had 
she  attempted.  She  says  she  owned  it,  and  shows  by  what 
title.  There  was  no  attempt  at  evasion  or  concealment,  nor 
was  anything  withheld  or  stated  untruly  in  regard  to  her 
title,  for  she  was,  in  the  general  and  common  acceptation  of 
the  term,  the  owner  of  the  property.  At  all  events,  her  title 
was  sufficient  to  sustain  a  general  claim  of  ownership.  Allen 
v.  Mutual  Fire  Insurance  Oo.  5  Gray,  384. 

It  was  shown,  on  the  trial,  that  the  injury  to  the  property 
was  $1500,  and  the  judgment  is  for  this  amount,  with  accru- 
ing interest  added. 

It  is  argued  that,  inasmuch  as  the  assured  had  only  a  life 
estate  in  the  property,  the  recovery  should  have  been  limited 
to  the  injury  to  that  interest,  instead  of  including  the  entire 
injury  to  the  property. 

We  have  already  said,  that  if  the  application  for  the  policy 
was  filled  out  by  appellant's  agent,  with  full  knowledge  of 
all  the  facts  affecting  the  title  to  the  property,  it  was  the 
act  of  the  company,  and  they  can  not  be  heard  to  say  they 
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were  mistaken  as  to  the  character  of  the  title ;  and  that  we 
did  not  feel  justified  in  supervising  the  finding  of  the  jury 
upon  this  point.  It  must  necessarily  follow,  that  the  title 
shall,  for  all  the  purposes  of  the  case,  be  taken  to  be  that 
represented  by  the  application  for  the  policy,  and  the  policy 
binds  appellant,  not  to  pay  the  assured  the  damage  which 
shall  occur  to  her  interest  in  the  property,  but  to  "  make  good 
unto  the  assured,  her  executors,  administrators  or  assigns,  all 
such  immediate  loss  or  damage,  not  exceeding  in  amount  the 
sum  insured,  as  shall  happen  by  fire  or  lightning  to  the  prop- 
erty." 

It  seems,  moreover,  to  be  settled  by  authority,  that  in  the 
absence  of  fraud  or  mistake,  and  where  not  otherwise  lim- 
ited by  the  policy,  the  assured  is  entitled  to  recover,  where 
he  has  an  insurable  interest,  at  the  time  the  policy  is  obtained, 
and  also  at  the  time  of  the  loss,  whether  that  interest  is  a 
title  in  fee,  for  life,  or  only  merely  equitable,  the  whole 
amount  of  damage  done  to  the  property,  not  exceeding  the 
amount  for  which  it  is  insured.  JEtna  Insurance  Co.  v.  Tyler, 
16  Wendell,  392;  Strong  v.  Mutual  Fire  Insurance  Co. 
10  Pickering,  40;  Miltenberger  v.  Beacom,  9  Barr,  198;  Mu- 
tual Insurance  Go.  v.  Deale,  18  Maryland,  26;  Franklin  Insu- 
rance Co.   v.  Drake,  2  B.  Monroe,  50. 

It  is  again  insisted,  that  this  suit  must  fail  because  it  was  not 
brought,  as  is  provided  by  the  policy,  within  twelve  months 
next  after  the  damage  to  the  property  occurred. 

Appellee  swears  that  he  forbore  bringing  suit,  at  the  in- 
stance of  appellant's  agent,  for  some  two  or  three  months, 
whilst  he  was  endeavoring  to  have  his  claim  amicably  ad- 
justed. This  is  not  contradicted  by  any  witness  for  appellant, 
and  it  furnished  a  sufficient  excuse  for  not  bringing  suit 
pending  the  attempted  negotiations.  P.  M.  &  F.  Insurance 
Co.  v.  WhitehiU,  25  111.  466  ;  F.  &  M.  Fire  Insurance  Co.  v. 
Chesnut  et  a/.#50  111.  116. 

It  is  true,  in  the  first  of  these  cases,  it  was  said,  that  there 
should  be  a  proper  averment  of  the  facts  relied  on  to  excuse 
40— 71st  III. 
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the  delay  in  bringing  the  suit,  in  the  declaration,  which  was 
not  done  here  ;  but  that  remark  was  unnecessary  to  the  de- 
cision of  the  question  then  before  the  court,  and  can  not  be 
held  as  committing  us  to  the  doctrine  that  it  is  indispensable 
that  such  facts  be  averred  in  the  declaration.  This  provision 
in  the  policy,  requiring  suit  to  be  brought  for  loss  within 
twelve  months  after  the  loss  occurs,  is,  in  that  opinion,  pre- 
viously discussed,  and  upheld  upon  the  principle  that  it  is  a 
reasonable  limitation  upon  the  bringing  of  such  suits.  Ad- 
hering to  that  reasoning,  as  we  still  do,  it  logically  follows, 
that  the  same  rules  of  pleading  should  be  allowable  in  respect 
to  it  as  to  other  limitations  of  actions,  and  that  the  limita- 
tion, if  insisted  upon,  should  be  set  up  by  the  defense,  when 
the  plaintiff  may  reply  the  facts  relied  upon  as  excusing  what 
would  otherwise  have  been  laches  in  bringing  the  suit. 

The  only  remaining  objection  to  be  noticed  is,  the  court 
instructed  the  jury  that  if  the  plaintiff  was  entitled  to  re- 
cover, they  might  allow  him  six  per  cent  interest  on  the 
amount,  after  sixty  days  from  the  fire,  while  the  company  is, 
by  the  policy,  allowed  sixty  days  after  proof  of  loss  in  which 
to  pay  the  claim.  This  was  clearly  error ;  but  it  worked  ap- 
pellant no  injury,  and  can  not  be  allowed  as  cause  for  reversal. 
There  is  no  controversy  as  to  the  amount  of  the  loss  or  the 
time  when  it  occurred.  It  is  agreed,  the  amount  was  $1500, 
and  the  time  the  10th  of  August,  1871.  Nor  is  it  pretended 
that  the  proof  of  loss  was  made  later  than  one  month  after 
the  loss  occurred.  Then,  add  to  this  two  months  in  which  to 
make  payment,  and  interest  would  thus  commence  to  run 
from  the  10th  of  November,  1871.  The  verdict  was  rendered 
one  year  and  a  half  afterwards — May  14th,  1873.  The  in- 
terest on  the  loss,  at  six  per  cent,  during  that  time,  would 
amount  to  $135,  which,  added  to  the  principal  loss,  makes 
$1635,  for  which  the  verdict  should  have  been  rendered,  if 
the  jury  had  been  correctly  instructed  in  respect^  to  interest; 
but  the  judgment,  as  rendered,  is  only  $1620. 

The  judgment  is  affirmed.       •  T   7         ,     «        , 

J     °  Judgment  affirmed. 
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The  Toledo,  Wabash  and  Western  Railway  Co. 

v, 
Jesse  Lockhart. 

1.  Common"  carriers — their  duty  to  forward  and  deliver  within  a  rea- 
sonable time  —  delay  by  another  company  on  the  route.  It  is  the  duty  of  a 
common  carrier  to  forward  and  deliver  goods  at  the  point  it  contracts 
to  convey  them  to,  within  a  reasonable  time,  and  if  it  fails  to  do  so,  it  is 
liable,  whether  it  knew  that  its  connecting  line  could  not  without  unrea- 
sonable delay  forward  the  goods  or  not. 

2.  When  a  railroad  company  contracts  to  ship  stock  to  a  given  point, 
it  is  bound  to  forward  and  deliver  it  at  that  point  within  a  reasonable 
time,  and  it  will  not  be  released  from  its  liability  by  a  delivery  to  another 
connecting  road,  but  will  still  be  liable  for  any  unreasonable  delay, 
although  the  same  occurs  on  account  of  the  crowded  condition  of  such 
connecting  road. 

3.  In  order  to  guard  against  the  delay  occasioned  on  the  connecting 
road,  the  company  should  provide  for  it  in  its  contract,  or  should  only 
contract  to  ship  over  its  own  road,  and  deliver  to  the  next  succeeding 
line  to  the  place  of  destination. 

4.  Evidence.  In  a  suit  against  a  railroad  company,  for  unreasonable 
delay  in  transporting  stock  to  the  place  of  delivery,  if  the  shipper  had 
shipped  with  a  view  to  have  the  stock  reach  its  destination  on  a  particu- 
lar day  of  the  week,  and  it  would  have  done  so  had  there  been  no  unrea- 
sonable delay,  it  is  competent  for  the  plaintiff  to  prove  that  that  particular 
day  was  the  market  day  at  the  place  of  delivery,  and  that,  in  consequence 
of  the  delay,  he  was  compelled  to  hold  his  stock,  on  expense,  until  the 
return  of  the  market  day  of  the  next  week. 

5.  Where  the  defendant,  a  railroad  company,  in  a  suit  against  it  for 
unreasonable  delay  in  transporting  stock  from  the  west  to  the  east,  set 
up  as  an  excuse  that  the  delay  was  occasioned  by  the  want  of  empty  cars 
at  a  particular  point  on  the  route,  it  was  competent  for  the  plaintiff,  for 
the  purpose  of  meeting  such  excuse,  to  prove  that  empty  cars  passed  that 
point,  going  west,  whilst  the  stock  was  there  waiting  transportation 

6.  Instructions.  Where  an  instruction  says  to  the  jury  that  "if  they 
believe,  from  the  evidence,"  etc.,  in  such  way  that,  by  a  fair  and  reasonable 
construction,  the  expression  would  apply  to  each  fact  they  are  required 
to  find  by  the  instruction,  it  is  sufficient  without  again  repeating  it. 

Appeal    from   the   Circuit   Court   of  Macon   county;  the 
Hon.  Arthur  J.  Gallagher,  Judge,  presiding. 
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Messrs.  Nelson  &  Roby,  for  the  appellant. 

Messrs.  Post  &  Sterrett,  and  Mr.  John  W.  Smith,  for 
the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case,  brought  by  appellee,  against 
appellant,  in  the  circuit  court  of  Macon  county,  to  recover 
damages  for  the  failure  of  appellant  to  ship  three  car  loads 
of  cattle  from  Niantic,  Illinois,  to  Buffalo,  New  York,  within 
a  reasonable  time. 

The  cause  was  tried  before  a  jury,  and  appellee  obtained  a 
verdict  for  $400.  A  motion  was  made  for  a  new  trial,  and 
overruled,  and  judgment  rendered  upon  the  verdict. 

It  appears,  from  the  evidence  contained  in  the  record,  that 
appellant  contracted  with  appellee  to  ship  for  him  three  car 
loads  of  cattle  and  four  car  loads  of  hogs,  from  Niantic  to 
Buffalo,  at  certain  specified  rates.  The  stock  was  shipped  on 
Saturday  evening,  December  2,  1871,  and  had  there  been  no- 
unreasonable  delay  on  the  route,  it  would  have  reached  Buf- 
falo on  the  next  Wednesday.  The  cattle  were  unloaded  at 
Toledo,  and,  on  account  of  the  inability  of  the  railroad  com- 
pany to  furnish  cars,  and  the  consequent  delay  at  that  place, 
they  did  not  reach  Buffalo  until  Saturday.  The  hogs,  how- 
ever, arrived  on  Wednesday. 

On  the  trial,  appellee  proved  that  Wednesday  and  Thurs- 
day were  the  proper  market  days  for  cattle  in  Buffalo,  and 
on  Saturday  there  was  no  market.  This  evidence  was  ob^ 
jected  to  by  appellant,  and  its  admission  is  now  assigned  as 
error. 

It  is  true,  the  question  for  the  jury  to  determine  was, 
whether  there  had  been  unreasonable  delay  on  the  part  of 
appellant  in  shipping  the  cattle  over  the  route,  and  not  what 
the  market  days  were  in  Buffalo;  but  if  appellee  shipped 
with  the  view  to  reach  Buffalo  on  Wednesday  and  Thursday, 
and,  by  the  fault  of  appellant,  his  stock  did  not  arrive  until 
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Saturday,  and,  in  consequence  of  the  delay,  he  had  to  hold 
his  stock,  on  expense,  until  the  return  of  the  market  days  the 
next  week,  in  that  view  the  evidence  was  proper. 

Again,  it  is  claimed  by  appellant  the  court  erred  in  per- 
mitting appellee  to  show  that  empty  cars  passed  Toledo, 
going  west,  while  his  cattle  were  at  that  point,  waiting  trans- 
portation. In  this,  there  was  no  error.  On  the  trial,  appel- 
lant claimed  that  the  cattle  were  delayed  at  Toledo  for  the 
reason  that  the  railroad  company  had  no  empty  cars  at  that 
tiuie  in  which  to  forward  the  cattle.  It  was  with  a  view  to 
meet  this  position  of  appellant  that  the  evidence  was  admit- 
ted, and,  for  that  purpose,  the  evidence  was  legitimate. 

The  next  point  relied  upon  is,  it  is  claimed  by  appellant 
that  appellee's  first  instruction  does  not  require  the  jury  to 
believe  the  facts  therein  stated,  from  the  evidence,  and  the 
instruction  is  not  predicated  on  any  fact  established  by  the 
testimony. 

We  can  not  hold  that  the  instruction  is  liable  to  either  of 
the  objections. 

The  second  sentence  of  the  instruction  expressly  provides, 
if  the  jury  believe,  from  the  evidence,  etc.,  and  this,  by  any 
fair  or  reasonable  construction,  would  apply  to  each  fact  they 
were  required  to  find  by  the  instruction,  without  again  repeat- 
ing it.  As  to  the  other  objection,  we  are  unable  to  find  any 
evidence  in  the  record  that  plaintiff  consented  or  directed 
that  the  stock  of  any  other  person  that  arrived  at  Toledo, 
after  his,  should  be  shipped  in  advance  of  his  own.  On  the 
contrary,  the  evidence  tends  to  prove  that  appellee  was  anxious 
to  hasten  the  shipment  of  his  cattle.  He  testifies  that  he 
went  on  that  evening  with  the  cattle  to  Toledo;  took  them 
out,  desiring  to  reload  that  evening.  Stratton,  the  agent  at 
Toledo,  said  he  could  not  get  cattle-cars,  but  could  get  double- 
deck  hog-cars.  He  then  left  the  cattle  there,  with  instruc- 
tions to  Stratton  to  forward  them  as  soon  as  he  could  set  cars. 
There  was  evidence  enough  before  the  jury  upon  which  to 
base  the  instruction. 
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The  next  error  assigned  is  the  giving  of  appellee's  third 
instruction,  which  is  as  follows : 

"  The  court  instructs  the  jury  that  if  the  jury  believe,  from 
the  evidence,  that  the  defendant  received  from  the  plaintiff, 
on  the  2d  day  of  December,  A.  D.  1871,  his  cattle  and  hogs 
for  transportation  to,  and  delivery  at,  Buffalo,  New  York,  and 
that,  at  the  time  of  the  receipt  of  the  stock,  the  road  of 
defendant,  and  its  connecting  lines  running  to  Buffalo,  were 
so  crowded  with  freight  that  they  were  unable  to  furnish  cars 
within  the  usual  time  for  the  transportation  of  plaintiff's 
stock,  then  such  crowded  condition  of  said  road  or  roads  would 
furnish  no  excuse  for  the  defendant  if  plaintiff's  stock  were 
not  delivered  at  Buffalo,  New  York,  in  a  reasonable  time,  if 
the  jury  believe  the  defendant  was  so  bound  to  deliver." 

It  is  claimed  the  instruction  is  not  authorized  by  the  facts 
as  proven,  and  that  it  does  not  correctly  state  the  law. 

It  Avas  clearly  shown  by  several  witnesses  that,  from  the 
1st  of  December,  for  several  weeks,  there  was  a  large  increase 
in  the  shipment  of  stock  over  the  Lake  Shore  and  Michigan 
Southern  road,  from  Toledo  east — so  much  so,  indeed,  that 
the  company  could  not  furnish  cars  to  supply  the  demand  of 
shippers.  This  was  the  connecting  line  from  Toledo  east, 
for  appellant,  and  the  contract  appellant  made  with  appellee 
was  to  ship  to  Buffalo.  If  appellant  had  notified  appellee 
of  the  crowded  condition  of  the  road  at  the  time  the  stock 
was  received  for  shipment,  and  informed  him  of  the  inability 
of  its  connecting  line  at  Toledo  to  furnish  cars  to  forward  the 
stock  from  that  point  without  delay,  or  limited  its  common 
law  liability  by  contract  with  appellee,  that  would  have  pre- 
sented a  different  question  ;  but,  in  this  case,  appellant  invited 
appellee  to  ship  over  its  line  of  road.  He  had  no  notice 
or  apprehension  that  his  stock  would  be  detained  on  the 
line  to  wait  transportation.  It  was  the  duty  of  appellant, 
as  a  common  carrier,  to  forward  and  deliver  appellee's 
stock  at  the  point  it  contracted  to  carry  it  to,  within  a  rea- 
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sonable  time,  and  if  it  failed  in  this  regard,  it  is  liable, 
whether  the  agent  knew,  when  the  stock  was  received,  that 
its  connecting  line  could  not,  without  unreasonable  delay,  for- 
ward the  stock  or  not.  Great  Western  Railroad  Company  of 
Canada  v.  Burns  et  al.  60  111.  284. 

Appellant  claims  that  the  court  erred  in  giving  appellee's 
fourth  instruction. 

The  objections  made  to  this  instruction  are,  first,  that  it  is 
based  upon  the  fact  that  there  were  other  connecting  lines 
between  Toledo  and  Buffalo  than  the  Lake  Shore  and  Michi- 
gan Southern  railroad,  which  the  evidence  does  not  show, 
and  second,  that  the  last  named  road  was  in  a  crowded  con- 
dition. 

This  second  objection  we  have  already  considered.  As  to 
the  first,  it  is  not  true,  in  fact.  As  we  read  the  instruction, 
it  does  not  assume  that  there  were  other  connecting  lines  at 
Toledo. 

We  think  the  instruction  contains  a  correct  proposition  of 
law,  and  the  objections  made  are  not  well  taken. 

The  fourth  error  assigned  is,  that  the  court  erred  in  re- 
fusing to  give  appellant's  fourth  instruction. 

The  gist  of  the  instruction  is,  that,  if  appellant  delivered 
the  stock  to  the  Lake  Shore  and  Michigan  Southern  railroad 
within  a  reasonable  time,  and  it  was  delayed  at  Toledo  on 
account  of  the  crowded  condition  of  the  last  named  road, 
then  appellant  is  not  liable,  notwithstanding  the  fact  that  it 
contracted  with  appellee  to  ship  the  stock  to  Buffalo. 

For  the  reasons  heretofore  stated,  we  do  not  regard  this 
instruction  as  containing  a  correct  proposition  of  law. 

Appellant  received  the  cattle  for  shipment,  as  a  common 
carrier,  and  the  duty  devolved  on  it  to  ship  and  deliver  the 
stock  at  the  place  of  destination,  within  a  reasonable  time. 
Appellant,  by  the  contract,  undertook  and  agreed  to  ship  the 
cattle  to  Buffalo.  Had  it  desired  to  guard  against  the  crowded 
condition  of  its  connecting  line,  and  the  consequent  delay 
attending  shipment  when  the  road  was  in  that  condition,  a 
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clause  for  its  protection  should  have  been  inserted  in  the  con- 
tract with  appellee;  or  the  company  should  only  have  con- 
tracted to  ship  over  its  own  road,  and  deliver  to  the  next 
succeeding  connecting  line  for  Buffalo. 

This  it  did  not  do,  and,  having  failed  to  ship  and  deliver 
the  cattle  of  appellee  within  a  reasonable  time,  as  the  law 
required,  we  see  no  reason  why  appellee  was  not  entitled  to 
recover. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


Johw   Kellerman 

V. 

Phcebe  Arnold. 

1.  Intoxicating  liquor — damages  which  the  wife  can  recover  on  account 
of  sale  to  her  husband.  In  a  suit  by  a  wife,  to  recover  damages  on  ac- 
count of  the  sale  of  intoxicating  liquor  to  her  husband,  she  must  show 
that  she  has  been  injured  either  in  her  person,  her  property  or  means  of 
support,  before  she  can  recover. 

2.  Same — when  wife  may  recover  exemplary  damages  on  account  of  sale 
to  her  husband.  Before  a  wife  can  recover  exemplary  damages  in  a 
suit  against  a  party  for  selling  intoxicating  liquor  to  her  husband,  she 
must  not  only  show  that  she  has  sustained  actual  damage  to  her  person, 
her  property  or  her  means  of  support,  but  also  some  aggravating  cir- 
cumstances accompanying  the  transaction,  on  the  part  of  the  party  sell- 
ing the  liquor. 

Appeal  from  the  Circuit  Court  of  Coles  county  ;  the  Hon. 
Oliver  L.  Davis,  Judge,  presiding. 

Messrs.  Ficklin  &  Cunningham,  for  the  appellant. 
Mr.  Horace  S.  Clark,  for  the  appellee. 
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Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the 
Court : 

This  was  an  action  on  the  case,  brought  to  the  circuit  court 
of  Coles  county,  by  Phoebe  Arnold  against  John  Kellerman, 
under  the  fifth  section  of  the  Liquor  Law,  so  called,  in  which, 
on  a  trial  by  jury,  the  plaintiff  had  a  verdict  of  fifteen  hun- 
dred dollars  as  damages. 

To  reverse  this  judgment,  the  defendant  appeals  and  as- 
signs several  errors,  the  most  important  of  which  are,  that 
the  verdict  is  against  the  law  and  the  evidence,  that  the 
damages  are  excessive,  that  punitive  damages  were  given 
when  no  actual  damages  were  proved,  and  in  giving  errone- 
ous instructions. 

We  have  so  fully  examined  all  the  questions  made  on  this 
record,  in  the  cases  of  Meidel  v.  Anthis,  ante,  p.  241,  and 
Freese  v.  Tripp,  70  111.  496,  that  it  is  unnecessary  to  enter  into 
an  elaborate  discussion  here,  as  this  case  is  so  similar  to  those 
to  which  reference  is  made. 

The  difference  between  Meidel  and  Anthis*  case,  and  this,  is, 
that,  in  the  former,  the  plaintiff's  husband  was  a  hardwork- 
ing, money-making  man,  on  whose  labor  the  plaintiff  relied 
for  support,  and  who  did  support  her  well,  but  as  it  was  not 
shown  her  means  of  support  had,  in  any  respect,  been  dimin- 
ished by  the  selling  to  him  intoxicating  drinks,  nor  any 
injury  to  her  person  or  property  established,  she  was  not 
entitled  to  recover.  It  was  held,  in  both  cases,  that  exem- 
plary damages  could  not  be  allowed  without  finding  some 
actual  damages. 

In  this  case,  the  plaintiff's  husband  was  proved  to  be  a 
chronic  drunkard,  a  lazy,  shiftless  fellow,  who  had  never,  at 
any  time  of  his  life,  had  any  property,  or  contributed,  in  any 
considerable  degree,  to  his  wife's  support.  He  was  a  plas- 
terer by  trade,  and  had  always  been  accustomed  to  spend,  in 
the  winter,  at  various  dram  shops,  the  small  earnings  of  the 
spring  and   summer.      This  had  been   his  habit  for    many 
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years  before  the  passage  of  the  act  of  1872.  Appellant, 
having  a  license  to  sell  intoxicating  liquors,  knew  of  this 
habit,  and  was  liable  to  pay  such  damages  as  his  wife  might 
sustain  by  selling  to  him,  provided  she  was  "injured  in  per- 
son or  property  or  means  of  support "  thereby.  There  is  no 
evidence  that  she  has  been  injured  in  person.  It  was  proved 
by  her  testimony  that,  since  the  first  of  July,  1872,  her  hus- 
band, when  drunk,  kicked  a  table  over,  which  she  had  pur- 
chased with  her  own  money,  and  broke  it.  This  table,  when 
whole,  she  says,  was  worth  five  or  six  dollars.  What  the  ex- 
tent of  the  breakage  was,  does  not  appear.  It  is  not  shown 
her  means  of  support  have  been  in  the  least  abridged  by 
this  sale  of  liquor  to  him  by  appellant.  Nothing  is  shown  to 
entitle  her  to  actual  damages  under  this  law,  unless  it  be  the 
price  of  repairing  the  broken  table. 

Something  appears  in  the  testimony  about  a  wallet,  a  gun, 
etc.,  having  been  pledged  by  Arnold  to  appellant.  This  is 
explained  by  the  testimony,  and  has  no  connection  with 
this  case,  and  Ave  make  no  comments  on  it.  The  facts  go  to 
show  that  he  has  always  been  a  trifling  fellow. 

There  was,  then,  no  ground  for  exemplary  damages,  nor 
does  appellant  appear  to  have  acted  wantonly  and  wilfully  in 
selling,  nor  are  there  any  aggravating  circumstances  shown. 

The  plaintiff  failed  to  make  out  a  case  under  the  statute, 
as  we  have  expounded  it  in  the  cases  supra. 

It  certainly  could  not  have  been  the  intention  of  the  legis- 
lature, in  this  enactment,  to  give  to  an  unfortunate  wife,  who 
has  a  chronic  drunkard  for  a  husband,  the  means  to  make  a 
profit  out  of  his  disease,  or  to  make  merchandize  of  his  in- 
firmity. She  must  show  she  has  been  injured  in  person, 
property  or  means  of  support,  to  entitle  her  to  actual  dam- 
ages, and  that  the  conduct  of  the  other  party  was  such  as  to 
justify  exemplary  damages ;  that  there  were  some  aggravating 
circumstances  accompanying  the  transgression. 

The  judgment  must  be  reversed   and  the  cause  remanded. 

Judgment  reversed. 
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Justices  Scott,  Sheldon  and  Craig,  dissenting. 

Mr.  Justice  Scott,  Mr.  Justice  Sheldon,  and  Mr.  Jus- 
tice Craig,  dissenting  : 

r 

It  was  in  evidence  in  this  case  that  the  husband  was  a 
plasterer  by  trade,  and  a  good  workman,  and  could  earn 
about  $3  a  day  at  his  business;  that  he  had  done  a  job  of 
work  for  the  witness  Hayes  the  fall  before,  on  which  he 
made  $5  a  day;  "that  when  he  kept  straight,  he  provided 
well;  when  drunk,  he  spent  all  his  money  for  whisky;"  that 
he  had  a  wife  and  five  children,  the  oldest  child  being  twelve 
years  of  age,  the  youngest  six  months;  that  they  were  in 
poor  circumstances;  that  the  wife  took  in  sewing,  so  that  she 
could  buy  milk;  that  one  witness  had  furnished  the  family 
some  wood;  that  he  had  heard  the  children  ask  for  bread 
when  it  was  not  in  the  house;  that  the  husband  had  at  one 
time  pawned  to  the  appellant,  for  liquor,  his  pocket-book,  at 
another  time  a  pocket-knife,  at  another  time  he  traded  to  appel- 
lant a  beefsteak  for  whisky,  at  another  time  he  pawned  with 
appellant  a  shot-gun  for  a  small  sum  of  money,  and  at  another 
time  sold  to  appellant  a  keg  of  syrup  for  $3.50,  which  he  had 
received  from  the  witness  Hayes  on  account  of  w7ork  done 
for  him,  and  it  might  have  been  inferred  that  the  money  for 
the  gun  and  syrup  was  procured  for  the  purpose  of  purchas- 
ing liquor.  The  husband  had  received  $10  on  the  sale  of  a 
cow,  and  ''drank  up"  part  of  that. 

In  view  of  such  testimony,  we  can  not  say  there  was  no 
evidence  that  the  wife  had  sustained  injury  in  her  means  of 
support.  Neither  can  we  say  that  there  were  no  aggravating 
circumstances  shown. 
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Susan  Meeeitt 

V, 

William  F.  Yates. 

1.  Acknowledgments  of  deeds — by  married  women.  Whilst  it  is  true, 
that  a  grammatical  inaccuracy  in  the  certificate  of  acknowledgment  of 
the  deed  of  a  married  woman  for  her  land  should  not  vitiate  it,  still  it 
should  clearly  appear  what  is  intended  to  be  expressed,  and  it  should  so 
appear  without  mere  inference  or  conjecture.  It  must  appear  certainly 
from  the  certificate,  not  only  that  she  executed  it,  but  that  she  acknowl- 
edged its  execution. 

2.  In  this  case,  the  certificate  of  acknowledgment  stated  that  the 
grantors,  naming  them,  personally  appeared  and  acknowledged  the  deed, 

etc.,  and  then  proceeded:    "And  the  said  ,  wife  of  the  said , 

having  been  by  me  examined,  etc.,  acknowledged  that  she  freely  executed 
the  deed,  and  relinquished  her  dower,  etc.,  without  the  compulsion  of  her 
said  husband:"  Held,  that  the  deed  could  not  be  read  in  evidence. 

3.  Certificate  of  acknowledgment — amendment  thereof.  An  officer 
having  taken  the  acknowledgment  of  a  deed,  and  made  a  certificate  there- 
of, can  not  afterwards  amend  or  change  his  certificate  so  as  to  correct  an 
error  or  mistake.  This  can  only  be  done  by  the  parties  re-acknowledging 
the  deed. 

4.  Nor  can  an  officer  who  has  taken  and  certified  to  the  acknowledg- 
ment of  a  deed,  at  a  subsequent  time,  and  years  afterwards,  cure  any  de- 
fect in  the  first  certificate  by  making  another  one  on  the  deed,  unless  the 
parties  to  the  deed  re-acknowledge  it;  and  if  such  first  certificate  is  so  de- 
fective that  the  deed  can  not  be  read  in  evidence,  it  will  be  excluded,  not- 
withstanding such  subsequent  certificate. 

Writ  of  Error  to  the  Circuit  Court  of  Champaign  county ; 
the  Hon.  Arthur  J.  Gallagher,  Judge,  presiding. 

Messrs.  Cunningham  &  Webber,  for  the  plaintiff  in 
error. 

Mr.  E.  L.  Sweet,  for  the  defendant  in  error. 

Mr.  Justice  Wa lker  delivered  the  opinion  of  the  Court: 

Plaintiff  below  having  introduced  evidence  to  maintain 
her  title,  defendant  introduced  and  read  in  evidence  a  deed 
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from  her  to  him  for  the  same  premises,  to  the  reading  of 
which  plaintiff  excepted,  on  the  ground  that  it  was  insuffi- 
ciently acknowledged  to  pass  plaintiff's  title,  she  being  a  mar- 
ried woman,  and  the  owner  of  the  premises  when  the  deed 
was  executed.  The  objection  is  urged  in  this  court  as  a 
ground  for  reversal.  This  is  the  certificate  of  acknowledg- 
ment to  which  objection  is  made : 

"  I,  Jackson  Lewis,  a  justice  of  the  peace  in  and  for  said 
county,  in  the  State  aforesaid,  do  hereby  certify  that  Susan 
Merritt  and  James  Merritt,  her  husband,  personally  known 
to  me  as  the  same  persons  whose  names  are  subscribed  to  the 
annexed  deed,  appeared  before  me  this  day  in  person,  and  ac- 
knowledged that  they  signed,  sealed  and  delivered  the  said 
instrument  in  writing,  as  their  free  and  voluntary  act,  for  the 
uses  and  purposes  therein  set  forth. 

"  And  the  said ,  wife  of  the  said ,  having  been  bv 

me  examined,  separate  and  apart,  and  out  of  the  hearing  of  her 
husband,  and  the  contents  and  meaning  of  the  said  instrument 
of  writing  having  been  by  me  fully  made  known  and  ex- 
plained to  her,  and  she  also  by  me  being  fully  informed  of 
her  rights  under  the  homestead  laws  of  this  State,  acknowl- 
edged that  she  had  freely  and  voluntarily  executed  the  same, 
and  relinquished  her  dower  to  the  lands  and  tenements  therein 
mentioned,  and  also  all  her  rights  and  advantages  under  and 
by  virtue  of  all  laws  of  this  State  relating  to  the  exemption 
of  homesteads,  without  compulsion  of  her  said  husband,  and 
that  she  do —  not  wish  to  retract  the  same.  Given  under  my 
hand  and -seal,  this  seventh  day  of  December,  A.D.  18-." 

According  to  the  authority  of  the  cases  of  Tully  v.  Davis, 
30  111.  103,  Gove  v.  Cather,  23  id.  641,  and  Owen  v.  Bobbins, 
19  id.  553,  this  acknowledgment  was  insufficient  to  pass  plain- 
tiffs title.  The  last  paragraph  of  the  certificate  does  not 
state  who,  or  whose  wife,  was  made  acquainted  with  the  con- 
tents of  the  deed  and  privily  acknowledged  the  same.  Nor 
does  it  state  who  was  the  husband.  But  it  is  urged,  that  mere 
grammatical  inaccuracy  should  not  vitiate.     That  is  no  doubt 
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true;  no  matter  how  ungrammatical  the  language,  so  that 
it  can  be  clearly  seen  what  is  intended  to  be  expressed.  But 
that  must  appear  without  mere  inference  or  conjecture.  Had 
the  justice  said,  the  parties  appeared  and  acknowledged  the 
deed,  we  might  conjecture  that  it  was  the  grantor  or  grantee, 
but  the  acknowledgment  would  not  so  state,  either  gram- 
matically or  ungrammatically.  In  such  a  case  it  might  be 
conjectured  that  the  officer  was  well  qualified  to  discharge 
this  and  every  other  duty,  and  that  he  was  careful  and  pains- 
taking in  the  discharge  of  his  duty;  but  even  if  that  were 
proved,  it  would  not  make  such  a  certificate  as  is  required 
by  the  statute,  and  we  presume  that  no  one  would  contend 
that  such  an  acknowledgment  would  be  sufficient.  On  prin- 
ciple and  in  fact,  in  what  consists  the  difference,  if  substance 
is  considered? 

Whilst  many  of  the  forms  and  ceremonies  anciently  re- 
quired in  alienations  have  been  dispensed  with,  still  we  have 
not  yet  reached  the  point  where  all  substance  may  be  omit- 
ted in  instruments  transferring  title  to  real  estate.  As  land 
has  become  more  a  matter  of  commerce,  the  forms  of  con- 
veyances have  been  simplified  and  cheapened,  but  still  rea- 
sonable certainty  of  description  of  persons  and  property  to 
be  affected  must  appear.  It  must  be  certain  that  the  persons 
executing  acknowledged  the  deed,  and  that  the  feme  covert 
who  joins  in  the  deed  acknowledged  its  execution,  and  not 
that  she  executed  the  deed,  and  some  other  feme  covert  had 
it  explained  to  her,  and  acknowledged  that  she  relinquished 
her  dower  or  conveyed  her  estate. 

It  is  also  contended,  that  the  subsequent  certificate,  written 
by  the  justice  of  the  peace  on  the  deed  some  years  after  the 
first  was  made,  cured  the  defective  certificate,  although  the 
deed  was  not  re-acknowledged.  We  have  been  referred  to  no 
precedent  for  such  action,  and  we  would  confidently  expect 
that  none  could  be  found.  Anciently,  such  acknowledgments 
could  only  be  taken  in  open  court,  and  entered  on  the  records 
of  the  court  in  proceedings   tedious,  expensive  and  encum- 
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bered  with  much  form.  It  was  at  that  time  regarded  of  too  much 
moment  to  be  left  to  the  loose  and  uncertain  action  of  un- 
skillful persons,  and  the  title  to  property  held  by  married 
women  was  guarded  with  such  care  as  only  to  permit  it  to  be 
divested  by  the  judgment  of  a  court  of  record.  Justices  of 
the  peace,  and  the  other  enumerated  officers,  have,  however, 
under  our  laws,  been  intrusted  with  the  power  to  take  and 
certify  such  acknowledgments,  and  when  in  conformity  with 
the  statute,  the  act  is  clothed  with  the  same  force  and  effect 
that  was  anciently  produced  by  the  judgment  of  a  court  of 
record. 

It  is  said,  that  courts  of  record  permit  amendments  to  their 
records — sheriffs  to  amend  their  returus,  and  compel  officers 
by  mandamus  to  perform  legal  duties.  There  is  no  rule  more 
rigidly  enforced,  than  that  the  opposite  party  must  have  notice 
in  all  cases  of  amendments  of  records  in  matters  of  substance, 
and  the  amendment  here  is  of  the  very  essence  of  the  con- 
veyance itself.  And  it  is  true,  that  the  court,  in  a  proper 
case,  and  on  notice  to  the  opposite  party,  will  permit  the 
sheriff  to  amend  his  return.  0' Conner  v.  Wilson,  57  111. 
226.  But  we  are  aware  of  no  statute  or  common  law  prac- 
tice which  authorizes,  or  in  any  manner  sanctions,  the  right 
of  justices  of  the  peace  to  amend  their  records  after  they 
have  once  been  made.  To  allow  a  justice  to  make  alterations 
and  changes  in  his  record,  at  will,  and  according  to  his  whim, 
would  be  fraught  with  evil  and  wrong  that  would  be  oppres- 
sive. Such  a  power  has  not  been  intrusted  to  the  higher 
courts,  and  can  not  be  exercised  by  these  inferior  jurisdic- 
tions. 

The  case  supposed,  of  compelling  a  justice  of  the  peace, 
who  refuses  to  make  any  certificate  of  an  acknowledgment,  by 
mandamus,  is  not  parallel  to  this  case.  Here,  the  justice  of 
the  peace,  at  the  time,  granted  his  certificate,  and  it  imports 
verity.  We  do  not  concede  that  the  circuit  court  has  power 
to  compel  a  justice  of  the  peace,  by  mandamus,  to  correct  a 
judgment  when  entered,  by  mistake,  for  too  large  or  too  small 
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a  sum,  or  to  correct  a  certificate  of  acknowledgment  in  which 
a  mistake  has  occurred.  Such  a  process  can  not  be  used  to 
correct  judgments  of  inferior  courts,  and  the  acknowledg- 
ment and  certificate  take  the  place  of  the  judgment  of  former 
times,  and  import  verity,  and  can  not  be  contradicted  any 
more  than  can  a  judgment. 

It  may  be,  that  the  carelessness  of  the  justice  has  produced 
hardship  and  wrong,  but  that  is  not  a  ground  for  violating 
rules  that  have  governed  the  purchase  and  sale  of  real  estate 
from  th,e  organization  of  our  State.  The  defendant  must  be 
left  to  his  action  against  the  justice,  or  on  the  covenants  in 
the  deed,  or  any  other  remedy  he  may  have  in  law  or  in 
equity. 

The  deed  was  improperly  read  in  evidence,  and  the  judg- 
ment of  the  court  below  must  be  reversed  and  the  cause 
remanded. 

Judgment  reversed. 


The  Toledo,  Wabash  and  Western  Railway  Co. 

V. 

William  H.  Barlow. 

1.  Negligence  in  railroads — injury  to  stock  running  at  large.  Where 
a  domestic  animal,  running  at  large  by  the  sufferance  of  the  owner,  gets 
upon  a  railroad  track  at  the  crossing  of  a  highway,  where  the  company 
is  not  required  to  fence,  and  is  injured  by  a  passing  train,  the  company 
is  not,  in  general,  liable,  unless  its  servants,  after  they  discover  the  ani- 
mal, might,  by  the  exercise  of  proper  care  and  prudence,  have  prevented 
the  injury. 

2.  In  such  a  case,  it  is  not  sufficient,  to  entitle  the  owner  to  recover,  to 
show  that  the  train  was  running  at  an  unreasonable  rate  of  speed,  or 
without  proper  care  in  other  respects. 

3.  Former  decisions.  The  decisions  of  this  court  in  regard  to 
animals  injured  by  railroads,  made  under  the  law  permitting  cattle  to 
run  at  large,  do  not  apply  fully  under  the  law  as  it  now  is,  and  where  no 
neglect  on  the  part  of  the  railroad  company  in  fencing  is  involved. 
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Appeal  from  the  Circuit  Court  of  Adams  county;  the  Hon. 
Joseph  Sibley,  Judge,  presiding. 

Messrs.  Skinner  &  Marsh,  for  the  appellant. 

Messrs.  Moore  &  Thompson,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  against  the  railroad  company,  to  recover 
the  value  of  a  cow  killed  by  a  passing  train,  at  the  way  sta- 
tion of  Chatten.  The  plaintiff  below  recovered,  and  the 
company  brings  the  case  here  by  appeal,  and  asks  a  reversal 
of  the  judgment  on  the  ground  that  the  verdict  of  the  jury 
is  not  sustained  by  the  evidence. 

It  was  formerly  lawful  to  suffer  domestic  animals  to  run  at 
large  in  this  State,  but  there  is  now  a  statute  making  it  un- 
lawful for  the  owners  of  domestic  animals  to  suffer  the  same 
to  run  at  large  in  any  county  in  this  State,  except  where  it 
shall  have  been  legalized  subsequently  to  the  passage  of  the 
statute,  by  a  vote  of  the  county,  at  a  general  election.  Laws 
1871-2,  p.  116.  There  is  no  evidence  of  any  vote  upon  the 
subject  having  been  taken  in  Adams  county,  where  the  acci- 
dent occurred.  It  occurred  in  May,  1873,  after  the  law  went 
into  effect. 

The  evidence  is  very  clear  that,  at  the  time  of  the  acci- 
dent, and  before,  the  cow  was  running  at  large  by  sufferance 
of  appellee.  She  was  killed  at  a  place  where  the  company 
was  not  required  to  fence,  upon  a  highway  crossing  over  the 
track,  and  came  along  in  the  highway  on  to  the  track  upon 
the  crossing.  The  animal,  then,  was  unlawfully  upon  the 
railroad  track,  and  a  different  liability  attaches  to  the  rail- 
oad  company  than  would,  in  case  the  cow  had  been  lawfully 
•unning  at  large,  and  had  been  lawfully  upon  the  crossing; 
md  former  decisions,  under  the  law  permitting  cattle  to  run 
it  la  ge;  may  not  apply  fully  under  the  law  as  it  now  is,  when 
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animals  are  killed  at  places  where  the  company  is  not  re- 
quired to  fence,  and  no  neglect  in  fencing  is  involved. 

The  rule  of  liability  in  such  a  case  as  the  present,  where 
an  animal  is  unlawfully  upon  a  railroad  track,  we  conceive  to 
be,  that  the  company  is  not,  in  general,  liable,  unless  its  ser- 
vants, after  they  discovered  that  the  animal  was  in  danger, 
might,  by  the  exercise  of  proper  care  and  prudence,  have  pre- 
vented the  injury;  that  it  is  not  sufficient,  in  such  case,  to 
charge  the  company,  to  show  that  they  were  running  at  a  high 
rate  of  speed,  or  without  proper  care  in  other  respects.  1 
Redf.  Law  of  Railways,  sec.  126,  1,  9,  and  cases  cited  in 
note ;  and  see  Godfrey  v.  Illinois  Central  Railroad  Co.  ante,  p. 
500,  and  cases  there  cited. 

The  evidence  makes  no  case  for  the  plaintiff,  under  the 
above  rule.  The  accident  occurred  on  the  night  of  May  26, 
1873,  at  about  9  o'clock,  at  the  way  station  of  Chatten,  where 
trains  did  not  stop  unless  signalled  to  do  so,  and  they  were 
not  so  signalled  here.  The  cow  was  struck  by  the  engine  of  a 
passenger  train  going  north,  upon  the  crossing  of  the  railway 
track  and  a  public  highway.  According  to  the  testimony  of 
the  engineer  and  fireman,  as  the  train  approached  the  station, 
at  the  whistling-post,  which  is  a  half  mile  from  the  station, 
the  engineer  blew  the  whistle,  to  notify  the  station  of  the 
approach  of  the  train,  and  shut  off  the  steam  from  the  en- 
gine, and,  80  rods  from  the  highway,  the  fireman  began  ring- 
ing the  bell,  and  continued  to  ring  it  until  after  the  train  had 
passed  the  station.  About  100  feet  from  the  highway,  the 
engineer,  who  was  looking  ahead  for  a  signal  to  stop  at,  the 
station,  saw  two  cows  approaching  the  track,  in  the  highway; 
first  saw  their  heads  as  they  came  within  range  of  the  head- 
light of  the  engine,  just  as  they  were  coming  upon  the  cross- 
ing; the  engineer  instantly  whistled  down  brakes,  reversed 
his  engine,  and  gave  two  or  three  short,  sharp  whistles,  to 
scare  off  the  cows,  and  did  all  that  could  be  done  to  avoid 
injuring  them;  one  of  them  did  get  out  of  the  way,  but  the 
other  was  struck. 
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The  night  was  dark,  and  the  cow  could  not  be  seen  from 
the  engine  until  she  came  within  the  range  of  the  head-light  as 
she  approached  the  railway  track.  There  was  really  no  oppo- 
sing evidence  to  this  (unless  the  testimony  of  some  witnesses, 
that  they  thought  the  train  was  running  25  miles  an  hour, 
might  be  considered  such.)  but  that  of  the  appellee,  who  was 
in  bed  at  the  time  of  the  accident,  who  testified  that  there 
was  only  one  whistling  at  the  whistling-post;  that  there  was 
no  whistling  after  that,  and  that  the  train  did  not  slack  up 
as  it  approached  the  station.  The  only  act  of  negligence 
attempted  to  be  established  against  the  defendant  by  any 
other  testimony  than  that  of  the  plaintiff,  as  above,  was,  run- 
ning at  the  speed  of  25  miles  an  hour. 

The  evidence  entirely  fails  to  show  that  the  employees  of 
the  defendant  in  charge  of  the  engine,  after  discovering  the 
peril  of  the  animal,  might,  by  the  exercise  of  proper  care 
and  prudence,  have  prevented  the  injury. 

We  regard  the  verdict  as  manifestly  against  the  evidence, 
and  the  judgment  will  be  reversed. 

Judgment  reversed. 

Mr.  Justice  Walker  and  Mr.  Justice  Craig  dissent. 


Christopher  E.  Yates 


James  Valentine. 

1.  Payment — by  giving  a  new  note  to  a  subsequent  holder.  Whether  one 
note  given  in  lieu  of  another  is  a  pa3inent  of  the  first,  is  a  question  of  fact 
to  be  determined  by  the  jury.  If  the  subsequent  note  was  executed  and 
accepted  by  the  respective  parties  for  that  purpose,  the  satisfaction  of 
the  first  note  is  complete. 

2.  Where  a  note  was  indorsed  by  the  payee  in  blank,  and  placed  in 
the  hands  of  another  person,  and  the  maker  had  no  knowledge  of  any 
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agreement  between  the  payee  of  the  note  and  the  person  in  whose  hands 
it  was,  as  to  his  holding  it  only  as  collateral  security,  the  maker  was  jus- 
tified in  considering  the  holder  as  the  lawful  owner  of  the  note,  and  in 
treating  with  him  for  its  payment. 

3.  In  such  case,  where  the  maker  gave  to  the  holder  of  such  note,  new 
notes  for  the  amount  of  the  principal  and  interest  of  the  first  note,  and 
the  holder  surrendered  the  first  note  to  the  maker,  this  showed  decisively 
that  it  was  intended  by  the  parties  that  the  first  note  was  satisfied,  and 
should  be  canceled. 

4.  The  payee,  by  placing  the  note  in  the  hands  of  another,  with  the 
full  evidence  of  his  right  to  collect  it,  must  have  his  recourse,  in  such 
case,  against  the  person  whom  he  thus  trusted,  and  not  against  the  maker 
of  the  note,  who  acted  in  good  faith. 

Writ  of  Error  to  the  Circuit  Court  of  Hancock  county; 
the  Hon.  Joseph  Sibley,  Judge,  presiding. 

Messrs.  Manier,  Peterson  &  Miller,  for  the  plaintiff 
in  error. 

Mr.  John  H.  Williams,  for  the  defendant  in  error. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

When  a  subsequent  promissory  note  is  given  for  the  same 
consideration  as  a  former  one,  it  is  a  question  of  fact  for  the 
determination  of  the  jury,  whether  the  former  note  is  thereby 
satisfied.  If  the  subsequent  note  was  executed  and  accepted 
by  the  respective  parties  for  that  purpose,  the  satisfaction  is 
complete.  Hart  v.  Boiler,  15  Serg't  &  Rawle,  162;  Brewer 
v.  The  Branch  Bank,  24  Alabama,  440;  Thatcher  v.  Dinsmore, 
5  Mass.  299;  French  v.  Price,  24  id.  13;  Hutchins  v.  Olcott, 
4  Vt.  549;  Homes  v.  Smith,  16  Maine,  177.  This  is  in  har- 
mony with  the  previous  rulings  of  this  court  upon  the  ques- 
tion. Ralston  et  al.  v.  Wood,  15  111.  168;  Miller  v.  Lumsden, 
16  id.  162;  Strong  et  al.  v.  King,  35  id.  19;  White  v.  Jones 
et  al  38  id.  159;  Hough  v.  JEtna  Life  Ins.  Co.  57  id.  318. 

Applying  the  principle  to  the  facts  in  the  case  before  us, 
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we  can  not  see  how  the  court  below   could    reasonably  have 
rendered  a  different  judgment  from  what  it  did. 

The  note  given  by  the  defendant  to  the  plaintiff  was  in- 
dorsed by  the  plaintiff  in  blank,  and  placed  in  the  hands  of 
Ablo witch.  This  invested  Ablowitch  with  the  apparent  own- 
ership and  legal  title.  The  defendant  had  no  notice  that 
there  was  a  secret  agreement  between  the  plaintiff  and  Ablo- 
witch, by  which  Ablowitch,  in  fact,  only  held  the  note  as  col- 
lateral security  ;  nor  of  the  subsequent  settlement  between 
them,  whereby  the  plaintiff  became  entitled  to  repossess  him- 
self of  the  note.  Under  these  circumstances,  the  defendant 
is  justified  in  having  considered  Ablowitch  as  the  lawful 
owner  of  the  note,  and  in,  treating  with  him  for  its  payment. 
When  Ablowitch  accepted  the  defendant's  notes,  payable  to 
himself,  for  the  principal  and  interest  due  on  this  note,  he 
surrendered  it  to  the  defendant.  We  can  conceive  of  no 
act  showing  more  decisively  that  it  was  intended  by  the 
parties  that  the  note  was  satisfied,  and  should  be  canceled. 
It  was  intended  that  the  defendant  should  thereafter  be  bound 
by  the  terms  of  the  notes  then  given,  and  the  old  note  was 
given  him  that  it  might  cease  to  exist  as  an  evidence  of  in- 
debtedness against  him. 

When  the  note  was  thus  satisfied,  the  defendant  was  under 
no  obligation  to  again  assume  a  liability  on  account  of  it,  to 
the  plaintiff.  The  plaintiff,  by  placing  Ablowitch  in  the 
possession  of  the  note,  with  full  evidence  of  his  legal  right 
to  collect  it,  and  permitting  him  to  retain  this  possession, 
occasioned  the  misfortune  from  which  he  now  suffers.  His 
recourse  is  against  Ablowitch,  whom  he  thus  trusted,  and  not 
against  the  defendant,  who  acted  in  good  faith,  and  without 
notice  of  the  plaintiff's  rights. 
The  judgment  is  affirmed. 

Judgment  affirmed. 
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Geoege  Gr.  Shepardson 

V. 

Thomas  Stevens. 

1.  Notice  of  incumbrance  or  lien  upon  land.  Where  there  are  facts 
within  the  knowledge  of  a  party  purchasing  land,  sufficient  to  put  him 
upon  inquiry  as  to  any  liens,  he  is  chargeable  with  knowledge  of  such 
other  facts  as  he  might  have  ascertained  by  the  exercise  of  reasonable 
diligence. 

2.  Same — what  sufficient  to  put  a  party  upon  inquiry.  In  this  case,  th<> 
owner  sold  land,  and  took  a  deed  of  trust  to  secure  a  part  of  the  pur- 
chase money,  which  was  not  recorded  until  February  17,  1871.  On  the 
13^h  of  February,  1871,  the  purchaser  convej^ed  the  land  to  another,  by  a 
deed,  recorded  on  the  14th  of  the  same  month.  Prior  to,  and  at  the  time 
of,  the  first  sale,  the  land  was  in  the  hands  of  the  second  purchaser,  to 
sell  for  the  then  owner,  and  get  as  large  a  cash  payment  as  he  could,  and 
secure  the  balance  by  mortgage  on  the  premises.  The  agent  did  not,  in 
fact,  negotiate  the  sale  made  by  his  principal,  but  he  received  a  commis- 
sion on  the  sale,  and  took  the  purchaser's  note  for  the  same.  When  the 
second  purchaser  received  his  deed,  he  knew  that  his  grantor  was  in  debt 
for  the  land,  and  that  his  object  in  trading  was  to  get  land  clear  of  debt: 
Held,  that  these  facts  were  sufficient  to  impose  upon  the  second  purchaser 
the  necessity  of  inquiring  of  the  original  owner  whether  he  had  any  lien 
upon  the  land  for  any  portion  of  the  purchase  money,  and  to  charge  him 
with  notice  of  the  trust  deed. 

Appeal  from  the  Circuit  Court  of  Ford  county;  the  Hon. 
O.  L.  Davis,  Judge,  presiding. 

Messrs.  Wood  &  Loomis,  for  the  appellant. 

Mr.  J.  S.  Wolfe,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  bill,  filed  in  the  circuit  court  of  Ford  county y 
by  appellee,  against  appellant,  John  Conley  and  others,  to 
foreclose  a  trust  deed  on  certain  lands  in  Ford  county. 

It  appears,  from  the  evidence  preserved  in  the  record,  that 
appellee  originally  owned  the  land  in  controversy  ;  that,  on 
the  24th  of  October,  1870,  he  conveyed   it  to  John  Conley, 
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and  received  of  him,  in  part  payment  of  the  purchase  price 
of  the  land,  his  two  promissory  notes,  dated  June  21,  1870, 
for  $1000  each,  payable,  one  on  the  1st  day  of  December, 
1871,  the  other  on  the  1st  day  of  December,  1872;  that,  on 
the  9th  day  of  February,  1871,  Conley  and  wife  executed  the 
trust  deed  in  controversy  to  secure  the  payment  of  the  notes. 
This  trust  deed  was  not  filed  for  record  until  the  17th  day  of 
February,  1871. 

On  the  13th  of  February,  1871,  Conley  sold  and  conveyed 
this  land  to  appellant,  and  the  deed  was  filed  for  record  on 
the  14th  of  February. 

The  only  question  arising  upon  the  record  for  decision  is, 
had  appellant,  at  the  time  he  purchased  of  Conley,  notice  of 
the  trust  deed,  or  was  he  cognizant  of  such  facts  as  made  it 
incumbent  upon  him  to  make  inquiry,  which  would  have  dis- 
closed the  existence  of  the  deed  of  trust? 

This  land  was  in  appellant's  hands,  for  sale  for  appellee, 
previous  to  and  at  the  time  it  was  sold  to  Conley.  He  was 
instructed  by  appellee  to  sell,  and  get  as  large  a  cash  payment 
as  he  could,  and  secure  the  balance  by  a  mortgage  upon  the 
premises.  He  did  not  negotiate  the  sale  to  Conley,  but,  upon 
the  sale  being  made  by  appellee,  appellant  received  a  com- 
mission on  the  sale  of  five  per  cent,  and  took  Conley's  note 
for  the  same.  It  is  true,  appellant  testifies  that  he  did  not 
know  the  terms  of  the  sale  from  appellee  to  Conley,  but  both 
parties  informed  him,  as  he  says,  of  the  sale,  and  he  knew 
that  the  land  was  for  sale  on  a  credit,  the  purchaser  to  secure 
the  purchase  price  by  mortgage  on  the  land.  He  also  knew 
that  Conley  was  heavily  indebted  for  the  land.  He  says,  in 
his  evidence,  Conley's  object  in  trading  with  him  was  to  get 
160  acres  of  land  clear  of  debt.  Appellant  being  in  posses- 
sion of  all  these  facts,  it  is  not  imposing  an  unreasonable 
duty  upon  him  to  require  that  he  should,  before  purchasing 
of  Conley,  go  to  appellee  and  inquire  of  him  if  he  had  a  lien 
upon  the  premises  for  any  portion  of  the  purchase  money. 
Appellee  resided   in  the  same   county  with   appellant,  and 
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inquiry  could  easily  have  been  made  and  information  obtained 
by  which  appellant  could  have  protected  his  interests,  before 
making  the  purchase  of  Conley. 

Appellant  neglected  to  avail  himself  of  facts  within  his 
reach,  which  any  prudent,  cautious  man  would  have  obtained, 
and  he  must  bear  the  consequence  of  his  own  neglect. 

The  facts  within  appellant's  knowledge  were  sufficient  to 
put  him  upon  inquiry.  Such  being  the  case,  he  is  charge- 
able with  knowledge  of  such  other  facts  as  he  might  have 
ascertained  by  the  exercise  of  reasonable  diligence.  Cox  v. 
Milner,  23  111.  476;  Ogden  v.  Haven,  24  ib.  59  :  Babcock  v. 
Lish,  57  ib.  329. 

From  the  facts  in  this  case,  we  are  clearly  of  opinion,  on 
the  question  of  notice,  it  comes  within  the  principles  an- 
nounced in  the  cases  cited  supra,  and  that,  when  appellant 
purchased  of  Conley,  he  was  in  possession  of  facts  from 
which  he  was  chargeable  with  notice  of  the  existence  of  the 
deed  of  trust. 

Perceiving  no  error  in  the  record,  the  decree  of  the  circuit 

court  is  affirmed. 

Decree  affirmed. 


James  H.   Lewis 

V. 

John  D'Akcy. 

1.  Chattel  mortgage — rights  of  mortgagee  when  property  is  levied  on 
under  execution  against  mortgagor.  Where  a  chattel  mortgage  provided 
that  the  property  therein  mentioned  should  remain  in  the  possession  of 
the  mortgagor  until  the  indebtedness  thereby  secured  became  due,  unless 
the  mortgagee  should,  for  any  reason,  feel  unsafe  or  insecure,  and  elect  to 
take  immediate  possession,  it  was  held,  that  a  levy  upon  the  goods  by  an 
officer,  and  taking  possession  of  the  property  under  an  execution  against 
the  mortgagor,  gave  the  mortgagee  a  clear  right  to  treat  the  condition  of 
the  mortgage  broken,  and  to  reclaim  the  possession,  both  as  against  the 
mortgagor  and  the  officer  making  the  levy. 
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2.  In  such  case,  the  mortgagee,  upon  taking  possession,  would  be 
compelled  to  offer  the  property  for  sale  at  once,  and  when  his  debt  was 
satisfied,  the  remainder  would  be  subject  to  the  levy  made  by  the  officer. 

Appeal  from  the  Circuit  Court  of  Ford  county;  the  Hon. 
O.  L.  Davis,  Judge,  presiding. 

Mr.  C.  H.  Wood,  and  Messrs.  Fosdick  &  Wallace,  for 
the  appellant. 

Mr.  John  R.  Kinnear,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

The  property  involved  in  this  action  had  previously  been 
owned  by  Owen  Sullivan.  It  had  been  mortgaged  to  appel- 
lee to  secure  a  bona  fide  indebtedness.  While  in  the  mort- 
gagor's possession,  his  interest  in  the  property  was  levied 
upon  by  appellant,  acting  as  a  constable,  by  virtue  of  two 
writs  of  attachment,  the  property  taken  into  his  possession, 
and  thereupon  this  action  was  brought  in  replevin  by  appel- 
lee, to  recover  possession. 

The  mortgage  contained  a  clause  giving  the  mortgagee  the 
right,  in  case  he  should,  at  any  time  before  the  indebtedness 
secured  by  the  mortgage  became  due,  feel  "unsafe  or  inse- 
cure," to  take  immediate  possession  and  sell  the  property. 

The  property,  by  the  terms  of  the  mortgage,  was  to  remain 
in  the  possession  of  the  mortgagor  until  the  indebtedness 
secured  should  become  due,  or  unless  the  mortgagee  should,  for 
any  reason,  feel  "unsafe  or  insecure,"  and  elect  to  take  imme- 
diate possession. 

The  property  having  been  levied  upon  by  the  officer,  and 
taken  into  his  possession,  the  mortgagee,  in  accordance  with 
the  provisions  of  the  mortgage,  elected  to  treat  the  condi- 
tions as  broken,  and  sought  to  reclaim  the  possession.  This 
we  think  he  had  a  clear  right  to  do. 

As  was  said  in  Bailey  v.  Godfrey,  54  111.  507,  by  the  express 
terms  of  the  mortgage,  the  mortgagee  was  invested  with  the 
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power  to  elect,  and  was  made  the  sole  judge  of  the  happen- 
ing of  the  contingency  when  he  would  elect,  to  take  posses- 
sion of  the  property.  It  had  been  levied  upon,  and  was  about 
to  be  exposed  to  sale.  No  doubt,  if  the  sale  had  taken  place, 
the  property  would  have  been  bought  by  different  purchasers, 
and  scattered  to  distant  portions  of  the  country.  These  facts 
afforded  the  mortgagee  ample  reason  to  feel  "unsafe  and  in- 
secure" in  regard  to  his  debt.  The  contract  between  the 
parties  is  recognized  in  the  law  as  valid,  and  no  reason  is 
perceived  why  he  could  not  as  lawfully  take  possession  of  tdie 
property,  for  this  condition  broken,  as  for  non-payment  on 
maturity  of  the  indebtedness  secured  by  the  mortgage. 

It  is  insisted  that,  inasmuch  as  the  mortgagor,  by  the  terms 
of  the  mortgage,  had  the  possession,  he  had  such  interest  in  the 
property  as  was  subject  to  levy  and  sale.  This  is,  no  doubt, 
true,  where  the  mortgagor  has  the  right  to  retain  the  posses- 
sion for  a  definite  period.  This  is  the  doctrine  of  Beach  v. 
Derby,  19  111.  617,  and  Spaulding  v.  Mozier,  57  111.  148. 

The  property  was  conditionally  conveyed  to  the  mortgagee, 
and  is  only  in  the  permissive  possession  of  the  mortgagor, 
which  may  be  terminated  at  any  time  for  condition  broken, 
or  when  the  mortgagee  may  feel  "unsafe  or  insecure"  in  re- 
gard to  his  debt.  His  right  to  take  possession  can  not  be 
defeated  by  the  levy  of  an  attach  mentor  execution.  Although 
the  levy  may  have  been  rightfully  made  while  the  property 
was  in  the  hands  of  the  mortgagor,  still  the  mortgagee's  right 
to  make  his  election  to  reclaim  it  would  prevail  against  fche 
officer  making  the  levy,  as  well  as  the  mortgagor  himself. 

There  is  no  hardship  in  this  rule.  The  mortgagee,  upon 
taking  possession,  would  be  compelled  to  offer  the  property 
for  sale  at  once,  and  when  his  debt  was  satisfied,  the  remain- 
der, no  doubt,  would  be  subject  to  the  levy  made  by  the  offi- 
cer. If  it  should  require  the  sale  of  all  the  property  to  make 
the  mortgagee's  debt,  the  attaching  creditor  would  not  be 
injured,  for  the  reason  his  levy  was  only  upon   the   interest 
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of  the  mortgagor,  and  the   sale   would  show  he  had  no  in- 
terest. 

In  this  view  of  the  law,  the  demurrer  to  the  replication  to 
appellant's  second  special   plea  was  properly  overruled,  and 

the  judgment  must  be  affirmed. 

Judgment  affirmed. 


The  People  ex  rel.  Cairo  &  St.  Louis  Railway  Co. 

v. 
Geoege  Dupuyt  et  al. 

1.  Trustees  of  schools  have  no  power  to  levy  tax  for  railroad  purposes. 
A  township  not  under  township  organization  has  no  power  to  become, 
through  the  trustees  of  schools,  a  stockholder  in  a  railroad  company, 
with  power  to  issue  bonds  and  levy  and  collect  taxes  on  the  property  in 
the  township  to  pay  the  bonds. 

2.  Same — scope  of  their  powers.  Trustees  of  schools  are  a  corporation, 
or,  more  strictly  speaking,  a  quasi  corporation,  for  the  purpose  and  with 
the  sole  and  only  power  of  acting  in  matters  pertaining  to  the  public 
schools  of  the  township,  and  all  other  business  is  foreign  to  the  object  for 
which  they  were  created  a  body  corporate. 

3.  Municipal  corporations — power  to  levy  and  collect  taxes.  Section  5, 
article  9,  of  the  constitution  of  1848,  authorizing  corporate  authorities  of 
counties,  townships,  school  districts,  etc.,  to  assess  and  collect  taxes  for 
corporate  purposes,  is  a  limitation  on  the  taxing  power  of  the  State, 
and  under  it  taxation  can  not  be  imposed  by  a  corporation,  except  for 
local  or  corporate  purposes. 

4.  Same — not  bound  by  contracts  beyond  the  scope  of  their  powers,  or  foreign 
to  the  purposes  of  the  corporation.  The  agents,  officers,  or  even  the  city 
council,  of  a  municipal  corporation,  can  not  bind  the  corporation  by  any 
contract  which  is  beyond  the  scope  of  its  powers  or  entirely  foreign  to 
the  purposes  of  the  corporation,  or  which,  not  being,  in  terms,  authorized, 
is  against  public  policy. 

5.  Constitutional  law.  A  statute  which  authorizes  the  trustees  of 
schools  of  a  township,  in  a  county  not  under  township  organization,  to 
order  an  election  in  the  township  for  the  purpose  of  voting  upon  the 
question  of  a  subscription  or  donation  to  a  railroad,  and  to  make  such 
subscription,  and  issue  bonds,  and  to  levy  and  collect  taxes  for  the  pur- 
pose of  paying  them,  is  in  violation  of  section  5,  article  9,  of  the  consti- 
tution of  1848. 
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Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

Messrs.  G.  &  G.  A.  Koerner,  and  Mr.  William  E.  Mor- 
rison, for  the  appellant. 

Mr.  W.  H.  Underwood,  and  Mr.  H.  C.  Talbot,  for  the 
appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

The  question  presented  by  this  record  is,  whether  a  town- 
ship, not  under  township  organization,  has  the  power  to  be- 
come, through  the  trustees  of  schools,  a  stockholder  in  a 
railroad  company,  with  power  to  issue  bonds,  and  levy  and  col- 
lect taxes  on  the  property  in  the  township  to  pay  the  bonds. 

On  the  16th  day  of  February,  1865,  the  legislature  passed 
an  act  incorporating  the  Cairo  and  St.  Louis  Railroad  Com- 
pany. On  the  loth  day  of  April,  1869,  an  act  was  passed 
amending  the  charter  of  the  company,  the  third  section  of 
which  provides,  whenever  a  petition  shall  be  presented  to 
the  trustees  of  schools  of  any  township  in  any  of  the  coun- 
ties through  or  near  which  said  railroad  may  pass,  in  which 
said  county  the  township  organization  has  not  been  adopted, 
signed  by  at  least  fifty  legal  voters  of  the  township,  praying 
that  an  election  may  be  ordered  in  the  township  in  reference 
to  a  subscription  or  donation  to  the  road,  and  setting  forth 
the  amount  of  stock  proposed  to  be  taken  or  donation  to  be 
made,  and  specifying  the  time  of  the  election,  it  shall  be  the 
duty  of  the  trustees,  at  any  regular  or  special  meeting,  to 
order  an  election.  When  the  election  is  ordered,  it  is  the 
duty  of  the  school  treasurer  to  give  thirty  days'  notice  of  the 
election  at  such  place  in  the  township  as  the  trustees  may 
direct.  At  the  election,  two  of  the  trustees  are  to  act  as 
judges,  and  one  as  clerk.  If  a  majority  of  the  votes  cast 
are  for  subscription  or  donation,  it  is  the  duty  of  the  trus- 
tees, in  their  corporate  capacity,  and  school  treasurer,  and 
they  are  authorized,  to  issue  bonds  to  said  railroad  company. 


1874.]  The  People  ex  rel.  v.  Dupuyt  et  al.  653 

Opinion  of  the  Court. 

Under  this  act  an  election  was  held  in  township  2  south, 
range  10  west,  in  Monroe  county,  which  resulted  in  favor  of 
subscription  to  the  capital  stock  of  the  company  to  the  amount 
of  $50,000. 

The  subscription  was  made,  but  the  trustees  subsequently 
refused  to  issue  bonds.  A  petition  was  filed  by  the  company 
for  a  mandamus,  which  set  out  fully  the  petition  for  the  elec- 
tion, the  notice,  the  order  of  the  trustees,  and  the  result  of  the 
election.  The  circuit  court  sustained  a  demurrer  to  the  peti- 
tion, and  dismissed  it,  with  costs. 

Section  5,  article  9,  of  the  constitution  of  1848,  which  was 
in  force  at  the  time  the  amendment  to  the  charter  of  the  rail- 
road company  was  enacted,  declares,  the  corporate  authorities 
of  counties,  townships,  school  districts,  cities,  towns  and  vil- 
lages, may  be  vested  with  power  to  assess  and  collect  taxes 
for  corporate  purposes,  such  taxes  to  be  uniform  in  respect  to 
persons  and  property  within  the  jurisdiction  of  the  body  im- 
posing the  same. 

It  has  frequently  been  held  by  this  court,  and  must  be 
regarded  as  well  settled,  that  this  clause  of  the  constitution 
is  a  limitation  on  the  taxing  power  of  the  State;  that  taxa- 
tion can  not  be  imposed  by  a  corporation,  except  for  local  or 
corporate  purposes.  Johnson  v.  Campbell,  49  111.  317;  Har- 
ward  v.  St.  Clair  Drain.  Co.  51  111.  132  ;  Madison  County  v.  The 
People,  58  111.  463. 

The  question  then  arises,  were  the  bonds,  which  the  peti- 
tioner seeks  to  compel  the  trustees  of  schools  to  issue,  for  a 
corporate  purpose?  Is  the  taxation,  which  must  follow  the 
issue  of  the  bonds,  to  be  levied  and  collected  from  the  prop- 
erty of  the  township,  in  order  to  pay  the  interest  and  princi- 
pal of  the  bonds,  for  a  purpose  corporate  in  its  nature  ? 

A  correct  determination  of  this  question  leads  to  an  exami- 
nation of  the  duties,  the  scope  and  extent  of  the  powers  of 
trustees  of  schools  in  a  township  not  under  township  organ- 
ization, and  the  purposes  for  which  they  were  given  a  cor- 
porate existence. 
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Section  23,  act  of  1865,  Gross'  Statutes,  690,  provides, 
that  each  congressional  township  is  hereby  established  a 
township  for  school  purposes.  The  business  of  the  township 
shall  be  done  by  three  trustees,  to  be  elected  by  the  legal 
voters  of  the  township,  who,  upon  their  election,  as  herein- 
after provided,  shall  be  a  body  politic  and  corporate,  by  the 
name  and  style  of  trustees  of  schools  of  the  township.  The 
corporation  shall  have  perpetual  existence,  and  shall  have 
power  to  sue  and  be  sued,  to  plead  and  be  impleaded,  in  all 
courts  and  places  where  judicial  proceedings  are  had.  Said 
trustees  shall  continue  in  office  three  years,  and  until  others 
are  elected  and  enter  upon  the  duties  of  their  office. 

By  other  sections  of  the  statute,  the  duties  and  powers  of 
the  trustees  are  defined  to  be,  authority  to  appoint  a  treas- 
urer, who  shall  be  clerk  of  the  board;  to  lay  off  the  town- 
ship into  one  or  more  school  districts,  to  suit  the  wishes  and 
conveniences  of  a  majority  of  the  inhabitants  of  the  town- 
ship; they  are  invested  with  the  title,  care  and  custody  of  all 
school  houses  and  school  house  sites  ;  all  money  for  school 
purposes  in  the  township  goes  into  the  hands  of  the  treas- 
urer ;  it  is  the  duty  of  the  trustees  to  apportion  all  school 
funds  between  the  several  districts  in  the  township. 

From  the  various  provisions  of  the  statute,  it  is  apparent 
that  trustees  of  schools  were  created  a  corporation,  or  what 
might  more  strictly  be  termed  a  quasi  corporation,  for  the 
purpose  and  with  the  sole  and  only  power  of  acting  in  mat- 
ters pertaining  to  the  public  schools  of  the  township.  All 
other  business  is  foreign  to  the  object  for  which  they  were 
created  a  body  corporate. 

Dillon  on  Municipal  Corporations,  Vol.  1,  sec.  381,  says: 
The  general  principle  of  law  is  settled  beyond  controversy, 
that  the  agents,  officers,  or  even  city  council,  of  a  municipal 
corporation,  can  not  bind  the  corporation  by  any  contract 
which  is  beyond  the  scope  of  its  powers,  or  entirely  foreign 
to  the  purposes  of  the  corporation,  or  which  (not  being,  in 
terms,  authorized,)  is  against  public  policy. 
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The  building  of  railroads  is  so  utterly  foreign  to  the  ob- 
jects and  purposes  for  which  the  trustees  of  schools  were 
created  a  corporation  by  a  public  statute,  we  are  unable  to 
perceive  upon  what  principle  they  can  embark  in  an  enter- 
prise of  that  character. 

It  is  well  said,  by  Kent,  in  Vol.  2,  page  298,  of  his  Com- 
mentaries, "that  corporations  are  the  mere  creatures  of  law, 
established  for  special  purposes,  and  derive  all  their  powers 
from  the  acts  creating  them.  It  is  perfectly  just  and  proper 
that  they  should  be  obliged  strictly  to  show  their  authority 
for  the  business  they  assume,  and  be  confined  in  their  opera- 
tions to  the  mode  and  manner  and  subject  matter  prescribed." 

In  what  manner  the  creating  of  a  debt  of  $50,000  by  this 
township,  to  aid  in  the  construction  of  a  railroad,  could  be 
construed  to  advance  the  interests  of  common  schools,  the 
only  purpose  for  which  the  trustees  were  given  a  corporate 
existence,  we  are  at  a  loss  to  understand. 

While  the  development  of  the  resources  of  the  township 
by  the  construction  of  railroads  may  justly  be  regarded  as  a 
laudable  enterprise,  yet  such  is  foreign  to  the  objects  for 
which  the  trustees  of  schools  were  created. 

We  are  aware  of  no  legitimate  corporate  purpose  for  which 
the  trustees  of  schools  could  incur,  and  bind  the  township 
for  a  debt  of  $50,000,  but  if  there  were,  this  subscription  to 
the  capital  stock  of  the  railroad  company  could  not  be  re- 
garded as  a  debt  created  for  a  corporate  purpose. 

In  Taylor  v.  Thompson,  42  111.  9,  a  tax  for  a  corporate  pur- 
pose was  said  to  be  one  to  be  expended  in  a  manner  which 
shall  promote  the  general  prosperity  and  welfare  of  the  mu- 
nicipality which  levies  it. 

In  a  later  case,  The  Board  of  Supervisors  of  Livingston 
County  v.  Welder,  64  111.  427,  this  court,  in  referring  to  the 
Taylor  case,  said,  on  due  consideration,  this  court  was  of 
opinion  that  a  tax  levied  for  the  purpose  of  saving  a  com- 
munity from  the  evils  inseparable  from  a  draft,  might  be 
fairly  considered  a  tax  for  the  common  good  of  the  munici- 
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pality,  and  therefore  a  legitimate  corporate  purpose.  But  in 
that  case  a  vote  of  the  people  authorizing  the  tax  was  first 
to  be  taken,  and  the  people  voted  the  tax.  This  was  an  im- 
portant fact  in  determining  the  case,  and  the  court  went  far 
enough  in  upholding  this  tax. 

It  may  be  difficult  to  determine  with  precision  what  is  a 
corporate  purpose,  in  the  sense  of  the  constitution,  but  it  is 
less  difficult  to  determine  what  is  not  such  a  purpose. 

The  true  doctrine  is,  such  purposes,  and  such  only,  as  are 
germane  to  the  objects  of  the  welfare  of  the  municipality,  at 
least  such  as  have  a  legitimate  connection  with  their  objects, 
and  a  manifest  relation  thereto.  A  view  more  liberal  and 
extended  might  involve  these  corporations  in  much  embarrass- 
ment, inciting  them  to  prodigal  taxation  and  a  lavish  expend- 
iture of  its  proceeds  in  works  more  fanciful  than  really 
promotive  of  the  best  interests  of  the  municipality. 

It  needs  no  extended  argument  to  show  that  the  issuing 
of  these  bonds,  and  the  necessary  taxation  that  must  follow, 
to  raise  money  to  liquidate  interest  and  principal,  are  not  ger- 
mane to  the  objects  for  which  the  trustees  of  schools  were 
incorporated,  and  have  no  legitimate  connection  with  the 
objects  for  which  they  were  created. 

If  the  people  of  the  township  can  authorize,  by  a  vote,  the 
trustees  of  schools  to  incur  a  heavy  railroad  debt,  which  is  to 
be  paid  by  taxation,  upon  the  same  principle  they  could  in- 
vest them  with  power  to  subscribe  $50,000  stock  in  some 
manufacturing  business  to  be  established  in  the  township, 
issue  bonds,  and  levy  and  collect  taxes  to  pay  them.  The 
latter  as  well  as  the  former  might  add  to  the  wealth  and  gen- 
eral prosperity  of  the  inhabitants  of  the  township,  but  section 
5,  article  9,  constitution  of  1848,  prohibits  the  levy  and  col- 
lection of  taxes  for  either  purpose. 

The  question  involved  here  is  not  a  new  one  in  this  court. 
The  same  point  arose  in  the  case  of  Trustees  v.  The  People,  63 
111.  300,  where  an  act,  in  all  essential  particulars  the  same  as 
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the  one  under  consideration,  was  held  to  be  unconstitutional. 
We  see  no  reason  for  departing  from  the  decision  there  made. 

That  part  of  the  act  which  authorizes  a  vote,  or  election 
to  be  held,  and  authorizes  a  subscription,  and  the  issue  of 
bonds,  and  the  levy  and  collection  of  taxes,  must  be  held  in 
violation  of  section  5,  article  9,  of  the  constitution  of  1848 , 

The   judgment   of    the   circuit    court    will    therefore    be 

affirmed. 

Judgment  affirmed. 
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ABANDONMENT  OF  CONTRACT. 
What  constitutes.    See  CONTRACTS,  4,  5. 

ABATEMENT. 
Variance  between  writ  and  declaration. 

1.  Obviated  by  amendment.  A  plea  in  abatement  for  a  variance  "be- 
tween the  writ  and  declaration  is  effectually  disposed  of  by  an  amend- 
ment, made  by  leave  of  court,  which  removes  the  objection,  and  makes 
the  writ  and  declaration  conform  to  each  other.  Wilday  et  al.  v.  Wight, 
374. 

Service  op  summons  in  foreign  county. 

2.  Taken  advantage  of  by  plea  in  abatement.  See  JURISDIC- 
TION,  6. 

Rule  to  plead  to  merits. 

3.  Judgment  nil  dicit.    See  PRACTICE,  8. 

ABSTRACTS. 
Costs  op  supplying  defects.    See  COSTS,  8. 

ACKNOWLEDGMENTS  OF  DEEDS. 
By  married  women. 

1.  Requisites  of  certificate.  Whilst  it  is  true,  that  a  grammatical  bi. 
accuracy  in  the  certificate  of  acknowledgment  of  the  deed  of  a  married 
woman  for  her  land  should  not  vitiate  it,  still  it  should  clearly  appear 
what  is  intended  to  be  expressed,  and  it  should  so  appear  without  mere 
inference  or  conjecture.  It  must  appear  certainly  from  the  certificate, 
not  only  that  she  executed  it,  but  that  she  acknowledged  its  execution, 
M&rritt  v.  Yates,  636. 
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2.  In  this  case,  the  certificate  of  acknowledgment  stated  that  the 
grantors,  naming  them,  personally  appeared  and  acknowledged    the 

deed,  etc.,  and  then  proceeded :     "And  the  said ,  wife  of  the  said 

,  having  been  by  me  examined,  etc.,  acknowledged  that  she  freely 

executed  the  deed,  and  relinquished  her  dower,  etc.,  without  the  com- 
pulsion of  her  said  husband:"  Held,  that  the  deed  could  not  be  read 
in  evidence.    Merritt  v.  Yates,  636. 

Amendment  op  certificate. 

3.  An  officer  having  taken  the  acknowledgment  of  a  deed,  and  made 
a  certificate  thereof,  can  not  afterwards  amend  or  change  his  certificate 
so  as  to  correct  an  error  or  mistake.  This  can  only  be  done  by  the  par- 
ties re-acknowledging  the  deed.    Ibid.  636. 

4.  Nor  can  an  officer  who  has  taken  and  certified  to  the  acknowledg- 
ment of  a  deed,  at  a  subsequent  time,  and  years  afterwards,  cure  any 
defect  in  the  first  certificate  by  making  another  one  on  the  deed,  unless 
the  parties  to  the  deed  re-acknowledge  it;  and  if  such  first  certificate  is 
so  defective  that  the  deed  can  not  be  read  in  evidence,  it  will  be  exclu- 
ded, notwithstanding  such  subsequent  certificate.    Ibid.  636. 

ACTIONS. 
When  prematurely  brought. 

1.  Where  goods  are  sold  on  a  definite  credit,  and  suit  is  brought  for 
the  price  before  the  credit  expires,  it  will  be  premature,  and  no  recov- 
ery can  be  had.    Daniels  v.  Osborn  et  al.  169. 

Party  participating  in  unlawful  act. 

2.  Can  not  recover  for  damages  occasioned.  Courts  of  justice  will 
not  assist  a  party  who  has  participated  in  a  transaction  forbidden  by 
statute,  to  assert  rights  growing  out  of  it,  or  to  relieve  him  from  the 
consequence  of  his  own  illegal fict.    Harris  v.  Hatfield,  298. 

3.  Where  a  plaintiff's  own  unlawful  act  concurs  in  causing  the  dam- 
age he  complains  of,  he  can  not  recover  compensation  for  such  damage. 
Ibid.  298. 

Whether  local. 

4.  Against  railroad  company  for  causing  death  by  wrongful  act  or 
negligence.  The  law  creating  a  right  of  action  against  a  railroad  com- 
pany for  causing  the  death  of  a  person  by  wrongful  act  or  negligence, 
is  purely  local  to  the  State  in  which  the  right  is  created,  although  it 
may  be  otherwise  in  cases  of  actions  under  the  statute  against  individ- 
uals. Corporations  being  local  to  the  State  which  creates  them,  the 
right  of  action  against  them  must  be  local  to  the  same  State,  and  can 
not  be  enforced  beyond  its  territorial  jurisdiction.  Illinois  Central 
Railroad  Co.  v.  Cragin,  Admr.  177. 

Money  paid  for  another. 

5.  Might  to  recover.    See  MONEY  PAID,  1. 
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ACTIONS.     Continued. 
Money  paid  for  counterfeit  land  warrant. 

6.  Right  of  recovery.    See  COUNTERFEIT  WARRANTS,  1. 

Amount  paid  by  mistake. 

7.  Bight  of  recovery.    See  MISTAKE. 

When  may  be  joint  or  several. 

8.  For  selling  intoxicating  liquor  to  husband.  See  INTOXICA- 
TING LIQUORS,  3. 

ADMINISTRATION  OF  ESTATES. 
What  constitutes  property. 

1.  The  right  of  action  created  by  statute  in  this  State  in  favor  of  the 
administrator  of  a  person  whose  death  was  caused  by  the  wrongful  act 
or  negligence  of  a  railroad  company  in  this  State,  can  not  be  regarded 
as  property  in  the  State  of  Iowa,  in  such  sense  as  to  confer  jurisdiction 
in  that  State  to  grant  letters  of  administration  upon  the  estate  of  the 
deceased.    Illinois  Central  Railroad  Co.  v.  Cragin,  Admr.  177. 

Questioning  grant  of  letters. 

2.  Collaterally.  Where  the  court  of  another  State,  having  jurisdic- 
tion to  grant  letters  of  administration,  entertains  an  application  for  that 
purpose,  and  letters  are  issued  on  its  order  after  having  adjudicated 
thereon,  then  it  may  be  that  determination  will  be  regarded  as  res  adju- 
dicata,  and  beyond  the  inquiry  of  any  court  in  a  collateral  proceeding ; 
but  where  the  transcript  in  respect  to  the  grant  of  letters  fails  to  show 
any  such  adjudication  or  that  the  letters  were  issued  under  an  order  of 
court,  but  it  appears  they  were  issued  by  the  clerk  of  the  court  on  his 
own  authority,  then  the  act  will  be  regarded  as  ministerial  and  not 
judicial,  and  it  may  be  inquired  collaterally  whether  the  conditions 
existed  requisite  to  give  jurisdiction  to  grant  the  letters.    Ibid.  177. 

Erecting  monument  to  intestate. 

3.  Liability  of  estate.  Where  the  widow  of  an  intestate  made  a  con- 
tract for  the  erection  of  a  monument  over  the  grave  of  her  husband,  to 
be  paid  for  from  his  estate,  the  administrator  can  not  be  required  to  pay 
it.    Foley,  Admr.  v.  Bushway,  386. 

4.  Such  a  contract  does  not  purport  to  bind  the  estate,  and  even  if  it 
did,  the  widow  has  no  authority  to  do  so.  It  is  her  own  contract,  and 
she  alone  is  bound  by  it.    Ibid.  386. 

5.  Nor  does  the  fact  that  the  administrator  knew  of  the  contract, 
and  of  the  work  being  done,  and  made  no  objection,  make  him  or  the 
estate  liable.  The  widow  has  a  right  to  erect  such  a  monument  as  she 
pleases,  and  it  is  not  only  not  the  duty  of  the  administrator  to  object, 
but  it  would  be  impertinent  in  him  to  do  so.    Ibid.  386. 

6.  Where  a  claim  is  made  against  an  administrator  for  the  erection 
of  a  monument  to  the  intestate,  and  it  appears  that  the  work  was  done 
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ADMINISTRATION  OF  ESTATES. 
Erecting  monument  to  intestate.    Continued. 

under  a  special  contract  with  the  widow  of  the  deceased,  the  question 
as  to  whether  the  same  was  properly  a  part  of  the  funeral  expenses,  does 
not  arise.    Foley,  Admr.  v.  Bushway,  386. 
Distribution. 

7.  When  it  may  be  compelled.  An  administrator  has  no  right  to  hold 
moneys  of  an  estate  in  his  hands  over  and  above  what  are  necessary  for 
the  payment  of  debts,  and  deprive  the  heirs  of  its  use,  and  he  may  be 
compelled  to  make  a  partial  distribution  within  one  year  from  the 
grant  of  letters.     Curts  v.  Brooks,  125. 

8.  Effect  of  appeal  from  order  disallowing  part  of  administrator 's 
account.  Where  an  administrator  presents  his  report  to  the  county 
court,  and  some  of  his  charges  against  the  estate  are  rejected,  and  he 
appeals  to  the  circuit  court,  this  does  not  deprive  the  county  court  of 
jurisdiction  to  order  a  distribution  of  the  money  in  his  hands  over  and 
above  the  rejected  items  claimed  by  him.    Ibid.  125. 

9.  Effect  of  judgment  on  administrator's  report.  Where  the  county 
■  court  approves  an  administrator's  report  or  account  in  part,  but  disal- 
lows certain  charges,  the  order  of  approval  is  a  distinct  and  complete 
judgment,  separate  from  that  rejecting  part  of  his  charges,  and  remains 
binding  upon  the  administrator  and  the  heirs,  notwithstanding  an  ap- 
peal by  the  former  from  the  order.    Ibid.  125. 

Right  op  executor  to  compensation. 

10.  For  time  and  trouble  in  defending  suits.  An  executor  being  a 
trustee  for  the  estate  he  represents,  can  receive  no  compensation  for  his 
time  and  trouble  in  organizing  and  working  up  a  defense  to  a  suit 
against  the  estate,  or  a  claim  for  dower,  nor  can  he  receive  compensa- 
tion for  professional  services,  as  an  attorney  at  law,  in  defending  such 
suit.    Rough  v.  Harvey  et  al.  72. 

11.  Statute  construed.  The  section  of  the  statute  relating  to  execu- 
tors and  administrators,  which,  after  allowing  commissions,  provides 
that  they  shall  receive  "  such  additional  allowances  for  costs  and  charges 
in  collecting  and  defending  the  claims  of  the  estate,  and  disposing  of 
the  same,  as  shall  be  reasonable,"  means  that  the  executor  or  adminis- 
trator shall  be  allowed  only  for  moneys  and  costs  actually  paid  by  him 
to  others  in  the  discharge  of  his  duty,  and  not  for  his  own  services  as 
agent  or  attorney  of  the  estate.    Ibid.  72. 

Interest. 

12.  When  executor  liable  therefor.    See  INTEREST,  1. 

Administrator  op  trustee. 

13.  Is  not  his  legal  representative  to  make  sale  under  deed  of  trust. 
See  DEEDS  OF  TRUST,  4. 
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ADMISSIONS. 
By  the  pleadings. 

Plea  of  property  in  third  persons  in  replevin,  admits  the  taking  and 
detention.    See  PLEADING  AND  EVIDENCE,  6. 
Op  agent. 

When  binding  on  principal.    See  AGENCY,  1 

By  decree  pro  conpesso. 

Not  of  any  fact  not  alleged.    See  CHANCERY,  9. 

By  the  parties  generally.    See  EVIDENCE,  5,  6,  7 

A&JSNCY. 

Statements  op  agent. 

1.  Whether  binding  on  principal.  The  statements  made  by  an  agent 
jjx  reference  to  the  matter  of  his  agency,  and  within  the  scope  of  his  em. 
payment,  are  binding  upon  the  principal,  although  made  when  he  was 
^.ot  present.    Indianapolis  and  St.  Louis  Railroad  Go.  v.  Miller,  463. 

Liability  op  agent  to  principal. 

2.  For  insuring  property  in  company  which  fails.  An  insurance 
agent,  acting  for  a  trustee  in  procuring  an  insurance  on  the  trust  pro- 
perty, who  procures  policies  in  companies  which  are  solvent,  or  gener- 
ally so  considered  and  dealt  with,  and  refuses  to  insure  in  the  compa- 
nies requested  by  the  grantor,  will  not  be  liable  to  the  grantor  in  an 
action  for  a  loss,  caused  by  the  subsequent  insolvency  of  the  companies 
selected  by  him.    Oettins  v.  Scudder,  86. 

3.  In  such  a  case,  where  the  agent  told  the  grantor  in  the  trust  deed 
that  he  would  insure  in  the  company  for  which  he  was  acting,  and  the 
grantor  objected,  and  notified  him  that  he  would  hold  him  responsible 
if  he  did,  and  the  agent  acting  for  the  trustee  insured  in  other  compa- 
nies, then  reported  solvent,  in  good  faith :  Held,  that  the  agent  could 
not  be  made  liable  for  not  insuring  in  the  company  first  named  by 
him.    Ibid.  86. 

Contract  between  principal  and  agent. 

4.  To  deliver  hedge  plants  for  sale  construed.    See  CONTRACTS,  18. 
Liability  op  principal  for  acts  op  agent. 

5.  Liable  for  Ms  fraud.    See  FRAUD,  1. 

AMENDMENTS. 
Under  act  op  1872. 

1.  Statute  should  be  liberally  construed.  The  Practice  Act  of  1872 
should  be  liberally  construed,  so  that  mere  technical  mistakes  shall  not 
operate  to  delay  the  administration  of  justice,  and  there  is  no  reason 
why,  under  that  act,  a  plaintiff  may  not,  on  his  own  motion,  be  permit- 
ted to  amend  the  summons  to  conform  to  the  declaration  where  there  is 
a  variance  and  a  plea  in  abatement  filed  setting  up  that 'fact.  Wilday 
et  al.  v.  Wight,  374. 
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AMENDMENTS.    Continued. 

Of  certificate  of  acknowledgment.    See  ACKNOWLEDGMENTS 
OF  DEEDS,  3,  4. 

Of  affidavit  in  attachment.    See  ATTACHMENTS,  1. 
After  appeal  to  Supreme  Court. 
Obviates  error.    See  PRACTICE  IN  SUPREME  COURT,  2. 

APPEALS. 
From  justices  to  circuit  court. 

1.  Lies  in  forcible  entry  and  detainer.  The  14th  section  of  the  act  of 
1872,  in  regard  to  forcible  entry  and  detainer,  simply  confers  upon  the 
county  court  jurisdiction  in  appeals  from  justices  of  the  peace,  but  not 
exclusive  jurisdiction;  and  under  section  62,  of  the  act  of  1872,  in  re- 
gard to  justices  of  the  peace,  there  can  be  no  doubt  but  that  the  circuit 
court  has  jurisdiction  of  such  appeals  also.  The  People  ex  rel.  v.  Hun- 
toon,  536. 

From  county  to  circuit  court. 

2.  Does  not  lie  in  bastardy  suit.  The  act  of  1871-2  to  increase  the 
jurisdiction  of  county  courts,  limits  appeals  and  writs  of  error  which 
are  thereby  allowed,  to  cases  under  that  act;  and  jurisdiction  in  bas- 
tardy cases  not  being  conferred  by  that  act,  but  by  another,  which  gives 
no  right  of  appeal,  such  cases  can  not  be  taken  by  appeal  from  the 
county  court  to  the  circuit  court.    Peak  v.  The  People,  278. 

3.  As  to  certain  items  of  administrator 's  account,  does  not  open  the 
whole  account.  On  appeal  by  an  administrator  from  an  order  of  the 
county  court  rejecting  a  part  of  his  charges  for  money  paid  out,  the  cir- 
cuit court  does  not  acquire  jurisdiction  of  the  whole  account  or  report, 
but  only  of  the  rejected  items,  and  can  not  hear  evidence  as  to  any  of 
the  items  allowed  by  the  county  court.  If  the  heirs  appeal  as  to  the 
items  allowed,  the  rule  is  different.    Gurts  v.  Brooks,  125. 

4.  No  remanding  order  necessary  on  affirmance.  "When  a  judgment 
of  the  county  court  is  affirmed  by  the  circuit  court,  it  is  not  necessary 
to  remand  the  cause  to  the  county  court  for  further  action.  The  order 
affirming  the  judgment  is  all  that  is  necessary,  and  upon  filing  a  copy 
of  that  order  with  the  clerk  of  the  county  court,  execution  will  issue  on 
the  judgment,  as  rendered  by  that  court,  without  any  further  order. 
Kern  v.  Strasberger  et  al.  303. 

ARBITRATION  AND  AWARD. 

Of  the  award. 

1.  Effect  of,  when  between  a  party  and  a  -firm,  upon  a  suit  between  the 
same  party  and  an  individual  member  of  the  firm.  The  plaintiff  claimed 
that  he  had  paid  money  to  the  defendant  to  be  applied  on  the  indebted- 
ness of  the  plaintiff  to  two  firms,  of  both  which  defendant  was  a 
traveling  agent,  and  of  one  of  which  he  was  a  member.    The  firm  of 
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which  defendant  was  a  member  denied  ever  receiving  any  part  of  the 
money,  and  upon  that  question  being  arbitrated,  the  award  was  in  their 
favor  and  against  the  plaintiff.  Upon  a  suit  afterwards  brought  by 
plaintiff  against  defendant  for  the  money  alleged  to  have  been  paid  to 
him  for  said  firms,  it  was  held,  that  this  award  was  no  bar  to  such  suit. 
Bolton  v.  Cowgill,  585. 

ARREST. 
Without  a  warrant. 

1.  By  constable  or  policeman.  A  constable  may,  without  warrant, 
arrest  any  one  for  a  breach  of  the  peace  committed  in  his  view,  and 
carry  him  before  a  justice  of  the  peace ;  and  in  case  of  a  felony  actually 
committed  or  a  dangerous  wounding  whereby  felony  is  likely  to  ensue, 
he  may,  upon  probable  suspicion,  arrest  the  felon,  and,  for  that  purpose, 
is  authorized,  as  upon  warrant,  to  break  open  doors,  and  even  to  kill  the 
felon,  if  he  can  not  otherwise  be  taken.  The  powers  of  policemen  are 
not  greater  than  those  of  a  constable  in  this  respect.  Shanley  v.  Wells, 
78. 

2.  In  all  cases  not  felonies,  or  likely  to  result  in  one,  where  the  of- 
fense is  not  committed  in  the  officer's  view,  or  the  act  done  or  threat 
made  is  not  fresh,  a  constable  or  policeman  has  no  authority  to  make 
an  arrest  without  a  warrant.    Ibid.  78. 

3.  Burden  of  proof  to  justify  is  on  the  officer.  Where  a  policeman 
arrests  a  party  as  a  vagrant,  under  a  city  ordinance,  without  a  warrant, 
it  is  incumbent  on  him,  when  sued  in  trespass  therefor,  to  show  that 
the  offense  was  in  fact  committed  in  his  presence.  The  burden  will  be 
on  him  to  establish  that  fact  by  satisfactory  evidence,  to  exonerate  him- 
self from  liability.    Ibid.  78 

4.  Proof  to  show  vagrancy.  To  authorize  a  police  officer  in  arresting 
a  person  without  a  warrant,  for  the  violation  of  an  ordinance  de- 
claring all  persons  vagrants  who,  not  having  visible  means  to  main- 
tain themselves,  are  found  without  employment,  loitering  or  rambling 
about,  or  staying  in  groceries,  drinking  saloons,  etc.,  there  must  be 
shown  a  want  of  visible  means  of  support,  as  well  as  the  other  facts. 
Ibid.  78. 

ASSAULT. 
By  arrest  without  warrant.    See  TRESPASS,  1. 
CrviL  action  therefor.    Same  title,  2. 

ASSAULT  AND  BATTERY. 
Measure  of  damages.    See  MEASURE  OF  DAMAGES,  6,  7,  8. 
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ASSIGNMENT. 
Without  recourse. 

1.  Cuts  off  defense  of  maker.  In  a  suit  by  the  assignee  in  good  faith, 
and  for  value,  of  a  note  assigned,  without  recourse  and  before  maturity, 
and  without  any  knowledge  on  the  part  of  the  assignee  of  any  claim 
of  defense  by  the  maker,  the  mere  fact  that  the  assignment  is  without 
recourse  is  not  sufficient  to  charge  the  assignee  with  notice  of  a  defense 
against  the  note,  on  the  part  of  the  maker,  nor  is  it  sufficient  to  put  him 
on  inquiry  in  reference  thereto.  /Stevenson  v.  O'Neal  et  al.  314. 
Op  certificate  op  purchase. 

Does  not  constitute  a  redemption.    See  REDEMPTION,  3. 

ATTACHMENTS. 
In  aid  op  ordinary  suit. 

1.  Amendment  of  affidavit  in  attachment  t&  show  the  proceeding  in  aid 
of  an  ordinary  suit.  Where  an  attachment  is  brought  in  aid  of  a 
suit  at  law,  but  is  docketed  separately,  there  is  no  error  in  allow- 
ing an  amendment  of  the  affidavit,  showing  the  attachment  to  be  in  aid 
of  a  suit  at  law,  and  thus  avoid  a  motion  to  dismiss  the  attachment  for 
want  of  a  separate  declaration  being  filed  therein  at  the  return  term. 
Roberts  et  al.  v.  Dunn,  46. 

2.  Only  one  declaration  necessary  when  in  aid  of  a  prior  suit.  Where 
an  attachment  is  brought  in  aid  of  an  action  of  assumpsit,  there  will 
be  but  one  action  pending,  and  only  one  declaration  is  necessary,  even 
though  the  clerk  has  entered  the  attachment  on  the  docket  as  a  separate 
suit.    Ibid.  46. 

What  liable  to  levy  under  writ. 

3.  Property  held  under  forthcoming  bond  not  liable  to  second  levy. 
Where  property  is  attached,  and  the  defendant  gives  a  forthcoming 
bond,  and  thus  retains  its  possession,  it  will  be  regarded  as  in  the  cus- 
tody of  the  law,  and  not  liable  to  levy  and  sale  on  other  process  against 
the  defendant.    Ibid.  46. 

ATTORNEY  AT  LAW. 
Right  to  recover  for  services. 

When  executor  or  trustee.  See  ADMINISTRATION  OF  ESTATES, 
10, 11. 
Attorney's  pees. 

On  dissolution  of  injunction — may  be  included  in  damages.  See  IN- 
JUNCTIONS, 7. 

BANKER. 

Right  to  recover  money  on  forged  check.    See  FORGED  CHECK, 
lto4. 
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BASTARDY. 

Admissions  of  prosecutrix. 

Admisible  in  evidence.    See  EVIDENCE,  6. 

Jurisdiction. 

By  consent.    See  JURISDICTION,  1. 

Appeal. 

From  county  to  circuit  courts.    See  APPEALS,  2. 

BILLS  OF  EXCEPTIONS.    See  EXCEPTIONS  and  BILLS   OF  EX- 
CEPTIONS. 

BURDEN  OF  PROOF.    See  EVIDENCE,  20  to  24. 

CARRIERS. 
Delivery  op  goods. 

1.  Duty  and  liability  of  the  carrier.  It  is  the  duty  of  a  carrier  by- 
railroad,  when  the  goods  are  conveyed  to  its  depot,  to  unload  and  place 
them  in  a  convenient  place  for  delivery,  and,  if  the  consignee  is  then 
ready  to  receive  them,  to  deliver  them  to  him,  hut  if  he  is  not,  the 
carrier  must  then  safely  store  them  under  the  charge  of  competent  and 
careful  servants,  ready  to  be  delivered  when  called  for  by  those  entitled 
to  receive  them.  When  this  is  done,  the  carrier's  duty  is  discharged, 
and  his  liability  ceases.   Cahn  et  al.  v.  Michigan  Central  Railroad  Go.  96. 

2.  Custom,  as  affecting  place  of  delivery.  The  prima  facie  obligation 
of  a  carrier  with  respect  to  delivery  may  be  affected  by  a  well  estab- 
lished and  generally  well  known  custom  and  usage ;  but  to  have  that 
effect,  it  must  be  so  uniformly  acquiesced  in,  by  length  of  time,  that  the 
jury  will  feel  themselves  constrained  to  say  that  it  entered  into  the 
minds  of  the  parties,  and  made  a  part  of  the  contract.    Ibid.  96. 

3.  Where  a  railway  company  delivered  goods  arriving  at  its  depot  to 
a  carter,  to  be  delivered  by  him  only  when  the  consignee  did  not  fur- 
nish his  own  teams,  or  give  directions  to  the  contrary,  and  the  company 
was  not  interested  in  the  cartage  of  the  goods :  Held,  that  this  did  not 
establish  a  custom  to  deliver  at  the  consignee's  place  of  business. 
Ibid.  96. 

4.  When  railway  company  must  deliver  at  consignee's  place  of  busi- 
ness. If  a  railway  company,  receiving  goods  for  transportation  over  its 
road,  exacts  the  payment  of  cartage  in  advance  of  shipping,  this  will 
constitute  an  express  contract  to  deliver  at  the  consignee's  place  of 
business,  and  its  liability  will  not  cease  until  this  is  done.    Ibid.  96. 

Limiting  liability  by  contract. 

5.  That  common  carriers  may  limit  their  common  law  liability,  has 
been  settled  by  repeated  adjudications  of  this  court.  Field  v.  Chicago 
and  Rock  Island  Railroad  Co.  458. 

6.  Where  railroad  companies,  as  common  carriers,  receive  goods 
marked  for  a  particular  pla,ce,  they  are  bound,  by  the  common  law,  to 
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deliver  at  that  place,  but  they  may  restrict  this  liability  by  contract, 
fairly  and  understanding^  made ;  and  when  so  made,  if  in  the  form  of 
a  bill  of  lading,  or  otherwise,  and  the  terms  understood  and  accepted 
by  the  shipper,  it  becomes  the  contract  of  the  parties.  Field  v.  Chicago 
and  Bock  Island  Railroad  Co.  458. 

7.  So,  when  the  receipt  on  bill  of  lading  of  goods  marked  to  New 
York,  recited  that  the  goods  were  to  be  transported  over  the  line  of  the 
defendant's  road,  to  a  certain  station,  and  there  delivered,  in  good  order, 
to  another  company,  whose  line  was  a  part  of  the  route  to  the  place  of 
destination,  and  that  the  liability  of  defendant,  as  a  common  carrier, 
should  cease  when  the  goods  were  so  delivered  at  that  station  to  the 
other  company,  and  the  shipper  accepted  such  receipt  with  knowledge 
of  its  contents,  it  became  the  contract  of  both  parties,  and  the  responsi- 
bility of  the  company,  as  a  common  carrier,  ended  with  the  delivery  of 
the  goods  at  the  station  named  in  the  receipt.    Ibid.  458. 

8.  Whether  the  shipper  has  knowledge  of,  and  assents  to,  a  clause  in 
a  bill  of  lading,  or  receipt,  for  goods  delivered  to  a  common  carrier, 
whereby  the  common  law  liability  is  limited,  is  a  question  of  fact  to  be 
determined  by  the  evidence  in  each  case.    Ibid.  458. 

Contract  to  carry  on  specifications. 

9.  What  constitutes.  Where  a  shipper  applies  to  the  local  freight 
agent  of  a  railroad  company,  to  get  the  rates  of  freight  upon  a  proposed 
shipment  of  a  certain  amount  of  grain  to  a  given  point,  and  the  agent, 
acting  by  authority,  gives  him  the  rate,  and  he  agrees  to  ship  at  that 
rate,  and  then  goes  to  the  master  of  trains  of  the  company,  and  makes 
an  arrangement  with  him  for  the  requisite  number  of  cars,  per  week, 
for  the  purpose  of  making  such  shipment,  this  amounts  to  a  special  con. 
tract  on  the  part  of  the  company  to  make  the  shipment  at  the  rates 
named  by  the  freight  agent,  and  to  furnish  the  cars  in  the  manner 
agreed  upon  by  the  shipper  and  master  of  trains.  Toledo,  Wabash  and 
Western  Railway  Co.  v.  Roberts,  540. 

10.  Can  not  change  rates  of  freight  so  as  to  affect  existing  contracts. 
Carriers  can  change  their  rates  of  freight  so  as  to  operate  upon  future 
contracts,  but  they  can  not  increase  them  so  as  to  affect  existing  con- 
tracts.    Ibid.  540. 

Delay  in  transportation. 

11.  Delay  by  another  company  on  the  route.  It  is  the  duty  of  a  com- 
mon carrier  to  forward  and  deliver  goods  at  the  point  it  contracts  to 
convey  them  to,  within  a  reasonable  time,  and  if  it  fails  to  do  so,  it  is 
liable,  whether  it  knew  that  its  connecting  line  could  not,  without  un 
reasonable  delay,  forward  the  goods  or  not.  Toledo,  Wabash  and  West- 
ern  Railway  Co.  v.  Lockhart,  627. 

12.  When  a  railroad  company  contracts  to  ship  stock  to  a  given 
point,  it  is  bound  to  forward  and  deliver  it  at  that  point  within  a  reason- 
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able  time,  and  it  will  not  be  released  from  its  liability  by  a  delivery  to 
another  connecting  road,  but  will  still  be  liable  for  any  unreasonable 
delay,  although  the  same  occurs  on  account  of  the  crowded  condition 
of  such  connecting  road.  Toledo,  Wabash  and  Western  Railway  Co.  v. 
LocJchart,  627. 

13.  In  order  to  guard  against  the  delay  occasioned  on  the  connecting 
road,  the  company  should  provide  for  it  in  its  contract,  or  should  only 
contract  to  ship  over  its  own  road,  and  deliver  to  the  next  succeeding 
line  to  the  place  of  destination.    Ibid.  627. 

14.  Evidence  of  shipment  with  reference  to  market.  In  a  suit  against 
a  railroad  company,  for  unreasonable  delay  in  transporting  stock  to  the 
place  of  delivery,  if  the  shipper  had  shipped  with  a  view  to  have  the 
stock  reach  its  destination  on  a  particular  day  of  the  week,  and  it  would 
have  done  so  had  there  been  no  unreasonable  delay,  it  is  competent  for 
the  plaintiff  to  prove  that  that  particular  day  was  the  market  day  at  the 
place  of  delivery,  and  that,  in  consequence  of  the  delay,  he  was  com- 
pelled to  hold  his  stock,  on  expense,  until  the  return  of  the  market  day 
of  the  next  week.    Ibid.  627. 

15.  Where  the  defendant,  a  railroad  company,  in  a  suit  against  it  for 
unreasonable  delay  in  transporting  stock  from  the  west  to  the  east,  set 
up  as  an  excuse  that  the  delay  was  occasioned  by  the  want  of  empty  cars, 
at  a  particular  point  on  the  route,  it  was  competent  for  the  plaintiff,  for 
the  purpose  of  meeting  such  excuse,  to  prove  that  empty  cars  passed 
that  point,  going  west,  whilst  the  stock  was  there  waiting  transportation. 
Ibid.  627. 

Duty  as  to  live  stock. 

16.  Liability  for  negligence.  Where  live  hogs  are  shipped  by  rail- 
road, it  is  the  duty  of  the  railroad  company  to  apply  water  to  them 
when  heated  and  in  danger  of  dying  from  the  want  of  such  an  applica- 
tion ;  and  it  is  gross  negligence  on  the  part  of  the  company  not  to  do  so. 
Toledo,  Wabash  and  Western  Railway  Co.  v.  Thompson,  434. 

17.  If  water  is  scarce  on  the  line  of  a  railroad,  so  that  it  can  not  be 
provided  for  the  purpose  of  applying  to  live  hogs  shipped  in  its  cars, 
when  necessary,  it  is  the  duty  of  the  company  to  inform  shippers  of  the 
fact  before  they  ship ;  and  if  such  information  is  withheld,  and  hogs  are 
shipped  and  die  on  the  route  for  want  of  water,  the  company  will  be 
liable.    Ibid.  434. 

18.  Where  live  hogs  are  shipped  in  railroad  cars,  and  are  doing  well, 
and  not  suffering  for  water  at  a  given  point  or  station  on  the  route,  it  is 
not  negligence  on  the  part  of  the  shippers  not  to  water  them  at  that 
point  or  station,  in  the  absence  of  information  that  water  can  not  be  had 
at  the  next  station ;  and  if  it  is  a  fact  that  water  is  scarce  at  the  next 
station,  it  is  the  duty  of  the  company  to  inform  the  shippers  of  the  fact, 
and  it  is  gross  negligence  not  to  give  such  information.    Ibid.  434. 
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19.  Evidence  of  negligence  as  to  watering.  It  is  prima  facie  evidence 
of  negligence  for  a  railroad  company  to  permit  its  pump  at  a  station  to 
be  out  of  repair,  so  that  water  can  not  be  provided  for  live  hogs  on  its 
train,  and  it  is  for  the  company  to  explain  why  the  pump  is  so  out  of 
repair,  and  show  that  it  is  not  by  their  negligence.  Toledo,  Wabash  and 
Western  Railway  Go.  v.  Thompson,  434. 

Ordinance  requiring  license,  construed. 

20.  Not  applicable  to  one  using  vehicles  in  the  course  of  his  ordinary 
business.  The  city  of  Chicago,  by  its  charter,  was  authorized  to  license, 
regulate  and  suppress  hackmen,  draymen,  porters,  carters,  etc.,  and, 
under  the  charter,  the  city  adopted  an  ordinance  requiring  all  persons 
who  shall  hire  out,  keep  or  use  for  hire,  or  cause  to  be  kept  or  used  for 
hire,  for  the  carrying  or  conveying  of  persons,  or  any  article  or  thing 
whatever,  any  dray,  cart,  wagon,  or  other  vehicle,  to  procure  a  license 
therefor,  and  imposing  a  penalty  for  a  failure  to  comply  with  the  provi- 
sions of  the  ordinance.  The  defendants  were  wholesale  merchants,  and 
kept  and  used  wagons  for  the  purpose  of  transferring  goods  sold  by 
them  to  the  depot  or  wharf  for  shipment,  and  charged  to  and  received 
from  the  persons  to  whom  the  goods  were  sold  and  shipped,  a  sum  of 
money  for  so  transferring  the  goods :  Held,  that  their  wagons  were  not 
used  for  hire,  in  the  sense  of  the  ordinance,  and  that  they  were  not  hack- 
men,  draymen,  porters  or  carters,  within  the  meaning  of  the  charter  and 
ordinance.    Farwell  et  at.  v.  City  of  Chicago,  269. 

21.  Operates  only  on  those  carrying  for  others.  The  spirit  of  the 
ordinance  is,  to  bring  the  class  of  carriers  therein  named  under  the 
police  regulations  of  the  city.  It  is  designed  to  operate  upon  those  who 
hold  themselves  out  as  common  carriers  in  the  city  for  hire,  and  to  so 
regulate  them  as  to  prevent  extortion,  imposition  and  wrong  to  strangers 
and  others  compelled  to  employ  them,  in  having  their  persons  or  prop- 
erty carried  from  one  part  of  the  city  to  another.  This  is  a  rightful 
exercise  of  the  police  power.    Ibid.  269. 

CERTIFICATE  OF  PURCHASE. 

Assignment  op,  to  one  entitled  to  redeem 
Is  no  redemption.    See  REDEMPTION,  3. 

CHANCERY. 
Of  averments. 

1.  On  information  and  belief.  It  is  a  general  rule  that,  where  facts 
are  within  the 'knowledge  of  a  party,  he  must  state  them  positively  in 
his  pleading;  but  where  matter  essential  to  the  determination  of  the 
claims  of  a  complainant  in  chancery  is  charged  to  rest  in  the  knowl- 
edge of  the  defendant,  or  must,  of  necessity,  be  within  the  knowledge 
of  the  defendant,  and  is  consequently  a  part  of  the  discovery  sought  by 
the  bill,  it  may  be  stated  upon  the  information  and  belief  of  the  com- 
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plainant,  followed  by  a  statement  that  he  therefore  charges  the  fact  to 
he  true.     Campbell  et  al.  v.  Paris  and  Decatur  Railroad  Co.  et  al.  611. 

2.  A  bill  to  enjoin  the  supervisor  of  a  town  from  issuing,  and  a  rail- 
road company  from  receiving,  the  bonds  of  the  township,  charged,  u  on 
information  and  belief,  that  said  company  will  soon  demand  of  the 
supervisor  of  said  town  all  or  a  part  of  said  bonds,  and  that  there  is 
danger,  unless  said  supervisor  is  enjoined  from  issuing  said  bonds,  and 
the  said  company  restrained  from  receiving  the  same,  that  said  bonds 
will  be  issued  and  registered :"  Held,  that  this  was  a  specific  and  posi- 
tive charge  that  there  was  danger  that  the  bonds  would  be  issued  and 
registered,  unless  the  supervisor  was  restrained  from  issuing,  and  the 
company  from  receiving,  the  bonds,  and  clearly  entitled  the  complain- 
ant to  an  answer.    Ibid.  611. 

Waiver  of  oath  to  answer. 

3.  On  amending  bill.  Where  the  defendant  in  a  chancery  suit,  after 
filing  his  answer  under  oath,  stipulated  that  the  complainant  might 
amend  his  bill,  and  waive  the  oath  to  the  answer  of  defendant,  and  com- 
plainant made  the  amendment  under  this  stipulation,  and  the  defendant 
filed  an  answer  not  sworn  to,  it  was  not  necessary  for  the  complainant 
to  overcome  the  sworn  answer  by  evidence  equal  to  two  witnesses. 
Dowden  et  al.  v.  Wilson,  485. 

Trying  issues  of  fact  by  jury. 

4.  Discretionary.  The  granting  or  refusing  a  motion  to  refer  issues 
of  fact  on  a  bill  to  foreclose  a  mortgage,  is  a  matter  in  the  discretion  of 
the  court.    Ibid.  485. 

Relief  under  general  prayer, 

5.  Where  a  bill  contains  a  prayer  for  general  relief,  and  also  a  prayer 
for  specific  relief,  the  complainant  may  have  other  specific  relief,  pro- 
vided it  be  consistent  with  the  case  made  by  the  bill  and  with  the  proof, 
although  it  differs  from  that  specifically  prayed  for.  Hopkins  et  al.  v 
Snedaker,  449. 

Dismissing  bill  on  motion. 

6.  Or  upon  demurrer.  According  to  the  correct  chancery  practice,  a 
demurrer  should  be  filed  when  it  is  sought  to  have  the  bill  dismissed ; 
but  where  a  motion  to  dismiss  is  treated  as  a  demurrer,  and  the  bill  dis- 
missed, it  will  be  so  treated  in  this  court.  Swinney  et  al.  v.  Beard 
etal.27. 

Death  of  party  pending  suit. 

7.  Administrator  should  be  made  a  party.  Where  the  record  shows 
a  bill  filed  by  a  complainant,  and  there  is  nothing  in  the  record  showing 
that  such  complainant  died  after  the  filing  of  the  bill,  and  that  an  ad- 
ministrator had  been  appointed,  it  is  error  for  the  court  to  grant  relief 
to  one  as  the  administrator  of  such  complainant.  If  the  complainant 
dies  during  the  pendency  of  the  suit,  and  an  administrator  is  appointed, 
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and  seeks  the  relief  to  which  his  intestate  was  entitled,  these  facts  should 
be  made  to  appear,  by  proper  amendments,  before  taking  a  decree. 
Conwell  v.  Watkins  et  al.  488. 

Laches — in  what  manner  relied  upon. 

8.  Where  the  answer  to  a  bill  in  chancery  does  not  set  up  and  rely 
on  the  laches  of  the  complainant  in  bringing  suit,  the  defendant  can  not 
rely  on  such  laches  in  this  court  on  appeal  or  error.  O'Halloran  v 
Fitzgerald,  53. 

Decree  pro  confesso. 

9.  Effect  as  an  admission.  A  decree  pro  confesso  only  concludes  a 
party  as  to  the  averments  in  the  bill,  and  does  not  amount  to  a  confes- 
sion of  any  fact  not  alleged  in  it.    DeLeuw  et  al.  v.  Neely,  473. 

Removing  cloud  upon  title. 

10.  Invalid  sale  on  execution.  Where  a  judgment  was  rendered  in 
1858,  and  an  execution  issued  upon  it  and  levied  upon  real  estate  in 
June,  1858,  and  no  further  steps  taken  until  in  February,  1867,  when 
the  property  was  advertised  for  sale  under  the  execution,  and  sold,  it 
was  held,  that  the  sale  could  not  be  sustained,  and  the  title  acquired 
under  it  should  be  set  aside  as  a  cloud  upon  the  title  of  one  who  had 
become  the  owner  of  the  title  by  conveyances  from  the  defendant  in  the 
execution,  after  the  levy  and  before  the  sale.  Conwell  v.  Watkins  et  al. 
488. 

11.  Of  the  proper  decree.  In  a  bill  to  remove  a  cloud  upon  the  title 
of  complainant,  it  is  not  proper  for  the  court  to  decree  a  conveyance  of 
the  title  alleged  to  be  a  cloud,  to  the  complainant.  It  is  sufficient  for 
the  court  to  remove  the  deeds  as  a  cloud  upon  complainant's  title,  and 
then  stop.    Ibid.  488. 

12.  Reimbursing  the  subsequent  purchaser.  In  a  bill  to  remove  a 
cloud  upon  the  title  of  complainant,  caused  by  a  sale  under  an  execution 
against  a  former  owner,  which  was  issued  and  levied  in  1858,  but  upon 
which  the  sale  was  not  made  until  in  1867,  it  is  not  contrary  to  equity 
to  grant  the  relief  sought  without  requiring  the  repayment  to  the  pur- 
chaser at  the  sale  under  the  execution,  of  the  amount  paid  by  him  at  the 
sale.  The  maxim  of  caveat  emptor  applies  in  such  a  case — the  purchaser 
takes  his  chances  in  bidding,  and  is  presumed  to  know  what  he  is  buy- 
ing, and  all  about  it.    Ibid.  488. 

Allegations  and  proofs. 

13.  Essential  to  support  a  decree.  On  a  bill  to  foreclose  a  mortgage 
in  which  there  is  no  allegation  or  prayer  in  regard  to  taxes,  and  where 
there  is  no  proof  that  there  are  any  unpaid  taxes  on  the  premises,  it  is 
error  to  decree  a  sale  with  directions  to  the  master  to  apply  any  of  the 
proceeds  of  such  sale  to  the  payment  of  any  unpaid  taxes  which  are  a 
lien  on  the  premises.    Be  Leuw  et  al.  v.  Neely,  473. 
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14.  Negligence  of  attorney.  A  bill  in  chancery,  filed  for  relief 
against  a  judgment  at  law,  alleged  that,  when  the  summons  in  the  suit 
at  law  was  served  on  the  complainant,  he  at  once  employed  a  reputable 
attorney,  but  who  was  pecuniarily  irresponsible,  and  exhibited  to  him  a 
receipt  against  the  claim  upon  which  the  suit  at  law  was  brought ;  that 
the  attorney  told  him  the  receipt  was  a  good  defense  to  the  action,  and 
that  he,  the  attorney  would  attend  to  it,  and  that  complainant  need  not 
give  himself  any  further  trouble  about  it,  and  that  complainant  heard 
no  more  of  the  suit  until  the  executi9n  was  served  upon  him.  The  bill 
also  showed  a  complete  defense  to  the  suit  at  law:  Held,  that  the  neg- 
ligence of  the  attorney  was  the  negligence  of  the  party,  and  that  he 
was  guilty  of  such  laches  that  he  could  not  invoke  the  aid  of  a  court  of 
equity  to  relieve  him  against  the  judgment.  Kern  v.  Strausberger 
et  al.  413. 

Specific  performance. 

15.  Where  a  party  has  already  received  a  liberal  compensation  for 
the  use  of  his  money  for  a  short  time,  a  contract  to  convey  to  him  cer- 
tain lots,  for  the  advance  made  by  him,  will  not  be  specifically  enforced, 
as  to  do  so  would  be  inequitable,  if  not  oppressive.  Temple  v.  John- 
son, 13. 

16.  A  specific  performance  can  not  be  claimed  as  a  matter  of  right, 
but  rests  in  the  sound  discretion  of  the  court,  and  must  be  sustained  by 
satisfactory  proof.    Rutherford  v.  Sargent  et  al.  339. 

17.  A  parol  contract  to  sell  real  estate,  made  by  an  authorized  agent, 
where  acts  are  done  by  the  purchaser  sufficient  to  take  it  out  of  the  ope- 
ration of  the  Statute  of  Frauds  and  Perjuries,  will,  generally,  be  en- 
forced in  a  court  of  equity.    Ibid.  339. 

18.  The  owner  of  real  estate  authorized  his  son,  as  he  claimed,  to 
sell  it  at  a  certain  price,  and  the  son  sold  it  at  that  price,  by  a  parol  con- 
tract, and  received  a  part  of  the  purchase  money  down,  and  gave  credit 
for  the  deferred  pa}rments,  all  of  which  were  subsequently  made  to  him. 
The  purchaser  took  possession  and  broke  and  fenced  the  land.  The 
owner  executed  a  deed  to  the  purchaser,  but  never  delivered  it.  He 
and  the  purchaser  had  frequent  conversations  relating  to  the  land,  and 
the  purchase  thereof,  in  which  he  neither  denied  nor  repudiated  the 
sale,  or  the  authority  of  his  son  to  make  it,  but  claimed  that  his  son  had 
cheated  him,  and  said  that  he  would  do  what  was  right,  but  that  he  did 
not  want  to  do  anything  until  his  son  did  something :  Held,  that  a  spe- 
cific performance  ought  to  be  decreed,  and  that  the  owner  should  convey 
the  land  to  the  purchaser.    Ibid.  339. 

Matters  of  trust  and  fraud. 

Jurisdiction  in  chancery.    See  TRUSTS,  3. 

43— 71st  III. 
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AS  TO  ILLEGAL  CONTRACT. 

Chancery  will  not  relieve.    See  CONTRACTS,  11  to  14. 

CHATTEL  MORTGAGES.    See  MORTGAGES,  11  to  14 

CHEROKEE  CATTLE.    See  TEXAS  CATTLE. 

COMMON  COUNTS. 
What  recoverable  under.    See  PLEADING  AND  EVIDENCE,  5. 

COMMON  PLEAS  COURT  OF  ELGIN. 
Jurisdiction. 

1.  None  beyond  the  city.  The  Court  of  Common  Pleas  of  the  city  of 
Elgin  has  no  jurisdiction  beyond  the  limits  of  the  city  of  Elgin,  and  an 
injunction  restraining  the  collection  of  a  judgment  of  a  justice  of  the 
peace,  recovered  beyond  the  limits  of  the  city,  is  a  nullity.  Joslyn  v. 
Dicker  son  et  al.  25. 

CONDITION  SUBSEQUENT. 
When  illegal,  is  void.    See  CONVEYANCES,  2. 

CONSTABLE. 
His  election  may  be  contested.    See  ELECTIONS,  2. 

CONSTITUTIONAL  LAW. 

Exercise  op  eminent  domain.    See  EMINENT  DOMAIN,  1  to  4. 
Municipal  subscription. 

By  trustees  of  schools.    See  MUNICIPAL  SUBSCRIPTION,  1. 
Texas  and  Cherokee  cattle. 

Constitutionality  of  acts  in  relation  thereto.  See  TEXAS  CATTLE,  1. 
Right  op  appeal. 

Does  not  include  right  to  supersedeas.  See  PRACTICE  IN  SU- 
PREME COURT,  3,  4. 

CONTESTED  ELECTIONS.    See  ELECTIONS,  2,  3,  4. 

CONTINUANCE. 

Absence  op  witness. 

1.  Diligence  to  obtain  witness.  A  motion  for  a  continuance  is  prop- 
erly refused  when  the  application  is  based  on  the  absence  of  a  material 
witness,  and  it  does  not  appear  that  the  party  exercised  reasonable  dili- 
gence to  have  the  witness  subpoenaed  to  appear  on  the  day  the  cause  was 
set  for  trial.    Richards  Iron  Works  v.  Clennon  et  al.  11. 
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On  account  op  sickness  of  party. 

2.  Showing  necessary.  If  a  continuance  is  asked  on  the  ground  of 
the  sickness  of  a  party,  that  fact  must  be  shown  by  affidavit,  and  not 
by  the  mere  certificate  of  his  physician ;  and  it  must  also  be  shown  that 
his  presence  at  the  trial  was  necessary,  to  give  testimony  or  otherwise. 
Schnell  et  ux.  v.  JRothbath,  83. 

CONTRACTS. 
What  constitutes  a  contract. 

1.  Promise  to  see  laborers  paid.  Where  the  laborers  employed  by 
contractors  and  sub-contractors  in  the  construction  of  a  railroad  quit 
work,  from  an  apprehension  that  they  will  not  be  paid,  and  are  about 
to  mob  one  of  the  principal  contractors,  and  the  president  of  the  rail- 
road company  goes  to  the  place  where  the  mob  is  assembled,  and  in  a 
speech  to  them  says :  "  Go  back  to  your  work,  and  I  will  see  that  you 
are  paid,"  and  one  of  the  sub-contractors  is  present  and  hears  the  speech, 
this  does  not  constitute  a  contract  between  the  railroad  company  and 
such  sub-contractor  that  the  company  will  pay  such  sub-contractor  for 
any  work  he  may  do  on  the  railroad.  Indianapolis  and  St.  Louis  Mail- 
road  Go.  v.  Miller,  463. 

2.  The  most  that  could  be  said  in  such  a  case,  even  if  the  language 
used  by  the  president  was  intended  to  apply  to  such  sub-contractor, 
would  be  that  the  company  should  pay  such  sub-contractor  for  the  work 
done  by  him,  according  to  the  terms  of  the  contract  existing  between 
the  railroad  company  and  the  principal  contractor,  and  between  the 
principal  and  the  sub-contractor.    Ibid.  463. 

3.  In  such  a  case,  the  sub-contractor  could  in  no  event  recover  from 
the  railroad  company  any  more  than  he  would  be  entitled  to  under  his 
contract  with  the  principal  contractor,  and  if  the  mode  of  measure- 
ment of  or  estimating  the  work  done  is  fixed  in  the  contract  between 
the  company  and  the  principal  contractor,  the  sub-contractor,  as  against 
the  company,  will  be  bound  by  it,  although  his  sub-contract  may  pro- 
vide for  a  different  mode.    Ibid.  463. 

Abandonment  op  contract. 

4.  Not  established  by  the  fact  that  the  company  keeps  time  of  and  pays 
the  laborers.  Where  a  contract  between  a  railroad  company  and  a  con- 
tractor for  the  construction  of  the  road  provided  that  the  contractor 
should  be  liable  for  the  payment  of  the  wages  of  his  laborers,  and 
when,  in  the  opinion  of  the  president  of  the  company,  it  should  be 
necessary  to  secure  the  laborers,  the  president  should  pay  them,  and 
their  receipts  should  be  a  sufficient  voucher  against  the  contractor,  as 
so  much  paid  on  the  contract,  and  the  president  of  the  company,  in 
order  to  prevent  the  laborers  quitting  work,  promised  to  see  them  paid, 
and  thereupon  appointed  a  timekeeper,  to  keep  the  time  of  the  laborers, 


676  INDEX. 


CONTRACTS.    Abandonment  of  contract.     Continued. 

and  paid  all  the  hands  laboring  on  the  road,  including  those  employed 
by  sub-contractors,  it  was  held,  that  this  was  not  an  abandonment  of  the 
contract  between  the  company  and  the  contractor,  and  that  if  the  com- 
pany was  liable  to  the  sub-contractors  for  any  work  done  by  them  or 
their  men,  the  amount  of  the  liability  would  be  measured  by  the  original 
contract.    Indianapolis  and  St.  Louis  Railroad  Co.  v.  Miller,  463. 

5.  Absence  of  employee.  Where  a  plaintiff,  who  had  engaged  to  work 
for  a  certain  length  of  time  for  the  defendant,  got  the  consent  of  his 
employer,  before  his  time  expired,  to  absent  himself  for  a  short  time, 
and  was  absent  a  few  days  longer  than  he  expected  to  be,  but  held  him- 
self subject  to  his  employer's  control,  and  returned  and  worked  for  him 
again  until  after  the  expiration  of  the  time  for  which  he  engaged,  it 
was  held  that  there  was  no  abandonment  of  the  contract,  and  that 
plaintiff  was  entitled  to  recover  on  it.    Thrift  v.  Payne,  408. 

Of  the  legality  of  a  contract. 

6.  As  affecting  the  rights  of  parties.  If  any  part  of  the  entire  con- 
sideration  of  a  contract,  or  any  part  of  an  entire  promise,  be  illegal, 
whether  by  statute  or  at  common  law,  the  whole  contract  is  void.  Hen- 
derson v.  Palmer,  579. 

7.  If  a  part  of  the  consideration  is  illegal,  the  whole  contract  is 
void,  because  public  policy  will  not  permit  a  party  to  enforce  a  promise 
which  he  has  obtained  by  an  illegal  act  or  an  illegal  promise,  although 
he  may  have  connected  with  this  act  or  promise  another  which  is  legal. 
Ibid.  579. 

8.  Where  a  mortgage  is  given  to  secure  the  payment  of  a  note  given 
for  an  illegal  consideration,  it  is  tainted  with  the  corrupt  consideration 
of  the  note,  and  can  not  be  enforced.    Ibid.  579. 

9.  Where  a  note  was  given  in  consideration  of  a  promise  made  by 
the  payee  to  cause  a  prosecution  for  a  felony,  then  pending  in  the  State 
of  Tennessee  against  the  son  of  the  maker  of  the  note,  to  be  discon- 
tinued, and  a  mortgage  was  executed  to  secure  the  payment  of  the  note, 
it  was  held,  that  the  consideration  was  illegal,  and  that  both  note  and 
mortgage  could  be  avoided.    Ibid.  579. 

10.  And  in  such  a  case,  where  the  mortgage  had  been  foreclosed  by 
scire  facias,  on  a  bill  filed  by  the  mortgagor  to  set  aside  the  mortgage 
and  proceedings  by  scire  facias,  as  a  cloud  upon  his  title,  the  bill 
should  be  entertained,  and  the  relief  prayed  for  granted.    Ibid.  579. 

11.  A  court  of  equity  will  not  lend  its  aid  to  enforce  the  performance 
of  a  contract  which  appears  to  have  been  entered  into  by  both  the  con- 
tracting parties  for  the  express  purpose  of  doing  that  which  is  illegal ; 
and  where  such  a  contract  has  been  executed  by  one  of  the  parties,  by 
conveying  real  estate,  a  court  of  equity  will  not,  in  general,  interfere, 
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but  will  leave  the  title  to  the  property  where  the  parties  have  placed  it. 
St.  Louis,  Jacksonville  and  Chicago  Railroad  Co.  v.  Mathers,  592. 

12.  Where  a  party  to  an  illegal  or  immoral  contract  comes  himself 
to  be  relieved  from  the  contract,  or  its  obligations,  he  must  distinctly 
and  exclusively  state  such  grounds  of  relief  as  the  court  can  legally 
attend  to ;  and  he  must  not  accompany  his  claim  to  relief,  which  may 
be  legitimate,  with  other  claims  and  complaints,  which  are  contamina. 
ted  with  the  original  immoral  purpose ;  for,  if  he  sets  up  as  a  ground 
for  relief  the  non-fulfillment  of  the  illegal  contract  on  the  other  side, 
and  thereby  he  is  released  from  his  obligation  to  perform  it,  that  shows 
that  he  still  relies  upon  the  immoral  contract  and  its  terms  for  relief, 
and  therefore  the  court  will  refuse  it.    Ibid.  592. 

13.  So,  where  a  party  conveyed  real  estate  to  a  railroad  company 
chartered  by  an  act  of  the  legislature  and  invested  with  the  power  of 
condemning  private  property  upon  the  ground  that  its  road  was  for  the 
use  of  the  public,  upon  an  agreement  or  condition  that  the  company 
would  not  establish  a  depot  or  station  within  three  miles  of  a  particular 
point,  and  the  company  violated  the  agreement,  and  did  establish  a  sta- 
tion within  three  miles  of  the  designated  point,  it  was  held,  that  the 
condition  or  agreement  was  illegal,  and  that  a  reconveyance  of  the  pro- 
perty could  not  be  decreed  on  account  of  the  violation  of  it  by  the 
railroad  company.    Ibid.  592. 

14.  Of  railway  company  not  to  establish  stations  at  any  point  on  the 
line  of,  are  illegal.  The  directors  of  a  railroad  company  are  the  trustees 
both  of  the  public  and  of  the  stockholders  of  the  company,  and,  in  the 
discharge  of  their  twofold  duty,  are  required  to  act  with  reference  to 
the  public  convenience  on  the  one  hand  and  the  private  interests  of  the 
stockholders  on  the  other,  and  the  interests  of  both  forbid  that  there 
should  be  a  positive  prohibition  against  the  establishment  of  stations  at 
any  point  on  the  line  of  the  road,  and  a  contract  which  prohibits  the 
establishment  of  such  stations  will  not  be  enforced  in  a  court  of  equity. 
Ibid.  592. 

15.  Of  a  contract  to  bring  Texas  cattle  into  this  State.  See  TEXAS 
CATTLE. 

Of  the  readiness  to  perform. 

16.  To  pay  money  by  check  when  good.  Where  a  party  is,  by  the 
terms  of  the  contract,  required  to  pay  money  upon  performance  by  the 
other  party,  and  he  is  ready  and  willing  to  give  his  check  for  the  money, 
and  he  has  the  money  in  bank,  and  that  has  been  the  usual  mode  of 
making  payments  of  money  between  the  parties,  and  the  party  who  is 
to  receive  the  money  makes  no  objection  to  the  check,  these  facts  show 
a  sufficient  readiness  and  willingness  to  comply  with  the  contract  by 
the  one  party  to  entitle  him  to  recover  for  non-performance  by  the  other. 
Cottingham  et  al.  v.  Owens  et  al.  397. 
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Full  performance — whether  necessary. 

17.  To  recover  for  wages  under  a  contract  to  work  for  a  specified 
length  of  time,  a  plaintiff  must  show  full  performance  on  his  part,  or  a 
release  by  his  employer,  or  some  justifiable  cause  for  leaving.  Thrift 
v.  Payne,  408. 

Contract  without  warranty. 

18.  Obligation  of  parties.  Where  a  party,  having  on  hand  a  large 
quantity  of  hedge  plants,  contracts  to  furnish  a  certain  number  to  an 
agent,  to  be  sold  on  commission,  without  any  warranty  as  to  their 
quality,  he  will  not  be  bound  to  deliver  different  plants  than  those  he 
has.    Thompson  v.  Maxwell,  144. 

Provision  for  third  party  to  make  estimates,  etc. 

19.  How  far  decision  conclusive.  Where  a  contract  for  grading  and 
work  on  a  railroad  provided  that  the  work  should  be  done  under  the 
direction  and  supervision  of  the  chief  engineer  of  the  company,  and 
his  assistants,  by  whose  measurements  and  calculations  the  quantities 
and  amounts  of  the  several  kinds  of  work  should  be  determined,  and 
whose  decision  should  be  conclusive :  Held,  that  a  measurement  by  an 
assistant  engineer,  estimating  the  embankments  made  by  the  contract- 
ors, was  not  conclusive  upon  the  employers  that  the  work  was  done 
according  to  the  contract,  and  that  the  contractors  were  entitled  to  pay 
for  the  price  thereof.    Snell  et  at.  v.  Brown  et  al.  133. 

20.  Binding  except  for  fraud.  Where  a  party  voluntarily  enters 
into  a  contract  that  a  third  person  shall  measure  and  estimate  the  work 
done,  and  pass  upon  its  quality,  with  power  to  reject  and  condemn  all 
work  and  materials  which,  in  his  opinion,  do  not  conform  to  the  spirit 
of  the  contract,  he  can  not  evade  or  disregard  it,  except  for  fraud  clearly 
proved.    Ibid.  133. 

21.  Evidence  of  fraud.  The  fact  that  more  work  was  done  than  is 
included  in  the  estimate,  may  be  shown  as  a  circumstance  tending,  in 
some  degree,  to  establish  fraud,  but  it  is  not  conclusive.  The  evidence 
must  show  that  such  party  knowingly  and  wilfully  disregarded  his 
duty,  and  rejected  or  condemned  work  which  he  knew,  or  at  least 
should  have  known,  fully  conformed,  in  all  respects,  to  the  contract. 
Ibid.  133. 

22.  Impeaching  for  mistake  or  error  of  judgment.  Where  parties 
agree  to  abide  by  the  estimates  of  a  third  person,  as  to  the  quantity  of 
work  done,  and  his  decision  whether  it  is  according  to  the  contract,  the 
estimates  of  such  person  may  be  set  aside  for  fraud ;  but  fraud  can  not 
be  presumed  merely  because  his  estimates  for  work  done  pursuant  to 
the  contract  are  less  than  the  measurement  of  the  work  actually  done. 
A  mistake  or  error  of  judgment,  in  condemning  some  of  the  work, 
affords  no  ground  to  impeach  his  estimate.    Ibid.  133. 
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Provision  for  third  party  to  make  estimates,  etc.    Continued. 

23.  When  suspension  of  work  will  not  relieve  against.  Where  a  con- 
tract  to  perform  certain  work  provides  that  a  suspension  of  the  work 
by  the  employer  shall  give  the  contractor  no  claim  for  damages,  etc.,  a 
suspension  of  the  same,  in  good  faith,  will  not  relieve  the  contractor 
from  his  undertaking  to  abide  by  the  award  of  an  engineer  as  to  th$ 
quantity  and  quality  of  the  work  done.  Snell  et  al.  v.  Brown  et  al. 
133. 

Of  mutual  and  dependent  covenants. 

24.  Where  the  plaintiff  purchased  cattle  of  the  defendant,  to  be  de- 
livered at  a  certain  time,  and  to  be  paid  for  by  the  assignment  of  notes, 
and  a  mortgage  securing  them,  executed  by  a  third  party  to  the  plaintiff, 
the  delivery  of  the  cattle  and  the  assignment  and  delivery  of  the  notes 
and  mortgage  were  mutual  and  dependent  acts,  to  be  performed  simul- 
taneously, and  neither  was  obliged  to  perform  until  the  other  did,  nor 
could  either  put  the  other  in  default  without  performing  or  being  able 
to  perform,  and  tendering  performance.    Stoolfire  v.  Royse,  223. 

25.  By  such  a  contract,  the  defendant  did  not  contract  merely  for  the 
paper  upon  which  the  contract  was  written,  but  for  the  security  repre- 
sented thereby,  and  if,  after  the  execution  of  the  mortgage  by  the  mort- 
gagor, and  before  it  was  recorded,  he  had  conveyed  to  an  innocent 
purchaser  without  notice,  a  portion  of  the  mortgaged  property,  and  that 
conveyance  was  in  full  force  and  uncanceled  at  the  time  for  the  delivery 
of  the  cattle  by  the  defendant,  and  the  delivery  of  the  notes  and  mort- 
gage to  him  by  the  plaintiff,  then  the  plaintiff  was  not  in  a  condition  to 
comply  with  his  contract,  and  the  defendant  was  not  obliged  to  deliver 
the  cattle.    Ibid.  223. 

Rescission  for  fraud. 

26.  When  complete  rescission  rendered  impossible  by  act  of  defrauding 
party,  a  partial  rescission  may  be  decreed.  Where  a  party,  by  false  and 
fraudulent  representations  as  to  the  character  and  quality  of  his  land, 
induces  another  to  exchange  other  lands  for  it,  and  then  conveys  a  por- 
tion of  the  land  thus  obtained  to  an  innocent  purchaser,  so  that  it  is  out 
of /his  power  to  re-convey  it,  and  thus  wholly  rescind  the  contract,  it  is 
competent  for  a  court  of  equity  to  decree  a  partial  rescission,  and  to 
require  the  party  in  fault  to  pay  to  the  other,  in  money,  the  price  at 
which  the  land  taken  by  him  was  estimated  in  the  exchange,  and  take 
a  re-conveyance  of  the  same,  and  to  make  the  amount  of  money  so  de- 
creed to  be  paid  a  lien  upon  that  portion  of  the  land  conveyed  to  the 
defrauding  party  which  he  still  holds.    Hopkins  et  al.  v.  Snedaker,  449. 

27.  Of  the  diligence  required,  when  asked  for  on  the  ground  of  fraud. 
Where  a  contract  was  made  in  this  State  for  the  exchange  of  lands  in 
this  State  for  land  in  Missouri,  in  December,  1868,  and,  in  the  following 
spring,  the  owner  of  the  Illinois  land  learned  that  lands  in  that  part  of 
Missouri  where  the  land  taken  by  him  in  exchange  was  situated  were 
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not  of  much  value,  but  learned  nothing  about  his  land  in  particular 
until  in  February,  1870,  when  he  went  to  see  it,  and,  on  the  28th  of  Feb- 
ruary, 1870,  filed  a  bill  to  rescind  the  contract,  on  the  grounds  of  false 
and  fraudulent  representations  as  to  the  quality  and  character  of  the 
Missouri  land :    Held,  that  there  was  reasonable  diligence  used  for  the 

•     discovery  of  the  fraud,  and  that  suit  was  brought  within  a  reasonable 
time  after  its  discovery.    Hopkins  et  ml.  v.  Snedaker,  449. 

Contract  for  sale  of  land. 

28.  Provision  as  to  title  construed.  Where  a  contract  for  the  sale 
and  conveyance  of  real  estate,  by  a  general  warranty  deed,  provides  for 
an  abstract  to  be  furnished  the  purchaser  before  the  balance  of  the  cash 
payment  is  made,  and  concludes,  "  should  the  title  to  the  property  not 
prove  good,  then  the  payment  to  be  refunded,"  the  object  of  the  latter 
words  will  be  understood  to  avoid  disputes  about  the  title  while  being 
adjusted  by  the  vendor,  and  the  vendor  will  be  enabled  to  find  another 
purchaser  if  the  vendee  is  dissatisfied.  The  vendee,  in  such  a  case,  can 
not  claim  the  benefit  of  his  purchase,  and  refuse  to  make  his  payments. 
Brizzolara  et  al.  v.  Moslwr  et  al.  41. 

Common  carrier. 

29.  Contract  to  carry  freight  on  specific  terms.    See  CARRIERS,  9. 

CONTRIBUTION. 

As  BETWEEN  sureties. 

1.  As  to  property  taken  by  one  surety  as  indemnity.  In  this  case,  one 
of  two  sureties,  after  payment  of  the  debt,  commenced  suit  at  law 
against  his  co-surety,  for  contribution,  and  the  latter  filed  his  bill  in 
equity  to  enjoin  the  same,  to  compel  the  plaintiff  at  law  to  account  for 
and  apply  upon  the  debt  certain  property  which  the  principal  debtor 
had  placed  in  his  hands  as  indemnity.  It  appeared  that  part  of  the  pro- 
perty had  been  taken  on  a  debt  due  from  the  principal,  and  not  as  secu- 
rity, and  that  the  other  property  was  encumbered  by  a  mortgage  exceed- 
ing its  value :  Held,  that  the  bill  was  properly  dismissed.  Jester  v. 
Corse  et  al.  23 

CONVEYANCES. 

Of  the  description* 

1.  Of  railroad  property.  A  conveyance  of  railroad  property,  pur- 
porting to  convey  "  all  and  singular  the  railroad  of  the  Pittsburg,  Fort 
Wayne  and  Chicago  Railway  Company,  including  the  right  of  way 
therefor,  the  road-bed  thereof,  the  superstructure  of  all  sorts  thereon, 
its  water  and  station  houses  and  shops,  and  the  lands  and  grounds  con- 
nected therewith,  and  all  depots  and  buildings,  fixtures  and  structures 
of  whatever  nature,  and  the  lands  and  grounds  connected  therewith, 
used  or  provided  to  be  used  in  operating  said  road,  wherever  situated:" 
Held,  that  the  description  was  good,  as  the  lands  intended  to  be  conveyed 
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might  be  identified  and  distinguished  from  all  others;  and  that  parol 
evidence  was  admissible  to  identify  and  connect  the  land  with  the  de- 
scription in  the  deed.  Lake  Shore  and  Michigan  Southern  Railway  Co. 
v.  Pittsburg,  Fort  Wayne  and  Chicago  Railway  Co.  38. 

Condition  subsequent. 

2.  When  illegal.  The  validity  of  a  condition  subsequent  to  the  con- 
veyance of  real  estate  depends  upon  its  being  such  as  the  law  will  allow 
to  divest  an  estate,  for,  if  the  law  deems  the  condition  void  as  against 
its  own  policy,  then  the  estate  will  be  absolute,  and  free  from  the  con- 
dition. St.  Louis,  Jacksonville  and  Chicago  Railroad  Co.  v.  Mathers, 
592. 

Acknowledgments  of  deeds.    See  that  title. 

CORPORATIONS. 
Private  corporations. 

1.  What  constitutes.    See  TAXES  AND  TAXATION,  2,  3. 

Officers  of  railway  companies. 

2.  Compensation.  Where  a  director  of  a  railway  company  is  ap- 
pointed treasurer,  and  no  provision  at  the  time  is  made  for  his  compen- 
sation, he  will  have  no  right  to  claim  pay  for  the  same,  and  the  subse- 
quent allowance  of  a  claim  in  his  favor  will  not  entitle  him  to  recover. 
Solder  v.  Lafayette,  Bloomington  and  Mississippi  Railway  Co.  106. 

3.  The  directors  of  a  railway  company,  in  respect  to  the  corporate 
funds,  are  trustees,  and  have  no  right  to  use  or  appropriate  the  funds  of 
their  cestuis  que  trust  to  themselves.  They  have  no  power  to  waste, 
destroy,  give  away  or  misapply  them.    Ibid.  106. 

4.  Where  a  person,  not  connected  with  the  management  and  disposal 
of  the  corporate  property,  performs  services  for  the  corporation,  or 
where  the  directors  are  employed  to  perform  duties  disconnected  with 
their  office,  compensation  for  the  services  may  be  allowed  or  recovered. 
Ibid.  106. 

5.  The  president  and  directors  of  a  railway  company,  occupying  the 
position  of  trustees  of  the  funds  and  property  of  the  company,  are  not 
entitled  to  any  compensation  for  their  ordinary  services  as  such  offi- 
cers, unless  the  salary  is  fixed  by  the  by-laws  or  a  resolution  of  the 
board,  before  the  services  are  performed.  Gridley  v.  Lafayette,  Bloom- 
ington  and  Mississippi  Railway  Co.  200. 

6.  If  the  finance  committee  of  a  railway  company  audits  an  account 
of  the  president  of  the  company  for  ordinary  services,  and  draws  an 
order  for  its  payment,  where  no  compensation  has  been  provided  before 
the  services  were  rendered,  it  will  be  illegal,  and  no  recovery  can  be 
had  upon  the  same.    Ibid.  200. 
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7.  If  the  president  of  a  railway  company  or  a  director  performs  ex- 
traordinary duties,  not  pertaining  to  his  office,  or  expends  money  of  his 
own  while  discharging  the  duties  of  his  office,  he  will  be  entitled  to  re- 
cover  for  the  same.  Gridley  v.  Lafayettee,  Bloomington  and  Mississippi 
Railway  Co.  200. 

Municipal  corporations. 

8.  Power  to  levy  and  collect  taxes.  Section  5,  article  9,  of  the  consti- 
tution of  1848,  authorizing  corporate  authorities  of  counties,  townships, 
school  districts,  etc.,  to  assess  and  collect  taxes  for  corporate  purposes, 
is  a  limitation  on  the  taxing  power  of  the  State,  and  under  it  taxation 
can  not  be  imposed  by  a  corporation,  except  for  local  or  corporate  pur- 
poses.   The  People  ex  rel.  v.  Dupuy  et  al.  651. 

9.  Not  bound  by  contracts  beyond  the  scope  of  their  powers,  or  foreign 
to  the  purposes  of  the  corporation.  The  agents,  officers,  or  even  the  city 
council  of  a  municipal  corporation,  can  not  bind  the  corporation  by 
any  contract  which  is  beyond  the  scope  of  its  powers  or  entirely  foreign 
to  the  purposes  of  the  corporation,  or  which,  not  being  in  terms  au- 
thorized, is  against  public  policy.    Ibid.  651. 

Institution  of  protestant  deaconesses. 

10.  Construction  of  charter.  A  corporation  was  created  by  a  private 
act  of  the  legislature  of  this  State,  on  the  7th  of  March,  1867,  entitled 
"An  act  to  incorporate  the  Institution  of  Protestant  Deaconesses,  and 
to  provide  for  the  encouragement  and  control  of  an  hospital  in  Chi- 
cago." The  whole  body  of  the  act  relates  exclusively  to  an  hospital 
therein  named,  situated  in  Chicago,  except  the  second  and  third  sec- 
tions, which  in  general  terms  authorize  the  corporation  to  establish, 
regulate  and  control  any  hospital,  orphan  house,  insane  asylum  or 
.school  necessary  and  proper  for  carrying  out  the  general  object  of  the  act, 
without  any  reference  to  the  place  or  places  at  which  this  may  be  done: 
Held,  that  the  corporation  is,  by  this  charter,  restricted,  as  to  place, 
to  Chicago,  and  can  not  establish  and  maintain  schools,  hospitals  or  asy- 
lums in  any  part  of  the  State  outside  of  Chicago.  The  People  ex  rel.  v. 
Institution  of  Protestant  Deaconesses,  229. 

Counties. 

11.  What  charact&r  of  corporations.    See  COUNTIES,  2. 

COSTS. 
Summons  falsely  returned  served. 

1.  Where  a  summons  was  falsely  returned  served,  and  a  default  had 
thereon,  which  was  afterwards  set  aside,  and  the  return  quashed,  and 
upon  a  trial,  the  plaintiff  recovered  judgment,  it  was  proper  to  tax  the 
costs  of  both  the  writs  against  the  defendant.    Jones  v.  Jones,  562. 

Certifying  to  witnesses. 

2.  Matter  of  discretion.  It  is  discretionary  with  the  court  to  certify 
the  number  of  witnesses  a  party  is  entitled  to  have  costs  taxed  for,  and 
even  if  the  court  should  abuse  its  discretion  in  this  respect,  it  would  be 
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no  ground  for  reversing  the  judgment  for  damages.     White  v.  Murt- 
land,  250 
In  Supreme  Court. 

3.  Supplying  defective  abstract.  Where  the  appellant  omits  material 
parts  of  the  evidence  from  his  abstract,  and  thus  imposes  the  necessity 
upon  the  appellee  of  filing  an  additional  abstract,  and  the  judgment  is 
affirmed,  the  appellant  must  pay  for  the  additional  abstract,  and  it  will 
be  taxed  as  costs  against  him.     Walden  v.  Lewis  et  al.  453. 

COUNTERFEITED  PAPER. 

Estoppel  of  party  to  show. 

Does  not  apply  to  government  officials.    See  ESTOPPEL,  1. 

COUNTERFEIT  WARRANTS. 
Right  of  purchaser  to  sue  for  price  paid. 

1.  As  for  failure  of  consideration.  If  a  person  purchases  land  war- 
rants  which  prove  to  be  counterfeit,  and  he  gives  notice  to,  and  offers  to 
return  the  same  to  his  vendor  in  a  reasonable  time  after  he  discovers 
them  to  be  counterfeit,  he  may  recover  the  price  paid,  with  six  per  cent 
interest  from  the  date  of  payment,  as  for  money  paid  upon  a  considera- 
tion which  has  failed.    Tyler  et  al.  v.  Bailey,  34. 

2.  Action  of  government  officials  does  not  affect  right  to  recover.  The 
fact  that  the  warrants  are  received  by  the  government  officials  as  genu- 
ine, in  the  entry  of  lands,  and  afterwards  by  issuing  patents  for  the 
land,  will  not  affect  the  purchaser's  right  of  recovery,  where  he  is  after- 
wards required  to  procure  other  warrants  in  their  place  upon  discover, 
ing  that  they  were  counterfeit.    Ibid.  34. 

COUNTIES. 

Negligence  of  agents  or  servants. 

1.  Liability  therefor.  The  general  rule  of*  law,  that  the  superior  or 
employer  must  answer  civilly  for  the  negligence  or  want  of  skill  of  his 
agent  or  servant  in  the  course  or  line  of  his  employment,  by  which 
another  is  injured,  does  not  apply  to  counties.  They  stand  on  a  differ- 
ent footing,  in  this  respect,  from  individuals  and  private  corporations, 
and  from  municipal  corporations  proper,  such  cities  or  towns  acting 
under  charters  or  incorporating  statutes.    Symonds  v.  Clay  County,  355. 

2.  Counties  are  involuntary  quasi  corporations,  being  political  or 
civil  divisions  of  the  State,  created  by  general  laws,  to  aid  in  the  admin- 
istration of  the  government.  The  statute  prescribes  all  their  duties,  and 
imposes  all  the  liabilities  to  which  they  are  subject,  and,  unless  made 
so  by  express  legislative  enactment,  they  are  not  liable  to  persons  in- 
jured by  the  wrongful  neglect  of  duty  or  wrongful  acts  of  their  officers  or 
agents,  done  in  the  course  of  the  execution  of  corporate  powers  or  in 
the  performance  of  corporate  duties.    And  the  rule  is  the  same  in  re- 
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spect  to  such  other  organizations  as  townships,  school  districts,  and  road 
districts.    Symonds  v.  Clay  County,  355. 

3.  So,  where  the  authorities  of  a  county  employed  an  agent  to  carry 
on  its  poor-farm,  and  clear  up  a  portion  of  it,  which  was  in  brush, 
and  the  agent,  in  burning  the  brush,  carelessly  or  negligently  permitted 
the  fire  to  communicate  with  an  adjoining  farm,  whereby  the  owner 
thereof  sustained  damage,  it  was  held,  that  the  county  was  not  liable. 
Ibid.  355. 

COUNTY  COURTS. 

Jurisdiction. 

On  appeals  from  justices,  not  exclusive.    See  APPEALS,  1. 

Action  for  injury  to  real  estate.  See  JURISDICTION,  2;  LAND- 
LORD AND  TENANT,  1. 

COURTS. 

Circuit  courts. 

1.  Judge  holding  court  in  another  circuit.  Where  the  record  shows 
that  the  court  was  held  by  the  judge  of  another  circuit,  and  nothing  is 
shown  to  the  contrary,  it  will  be  presumed  that  he  was  presiding  by  re- 
quest of  the  judge  of  the  circuit  where  the  court  was  held.  Scott  v. 
White,  287. 

Superior  Court  of  Cook  county. 

2.  Should  be  held  by  one  judge  only.  The  record  of  a  cause  from  the 
Superior  Court  of  Cook  county  should  show  that  the  court,  or  branch 
of  the  court,  was  held  by  one  judge  only,  and  he  should  sign  the  bill 
of  exceptions.    Harvey  v.  Van  De  Mark  et  al.  117. 

CRIMINAL  LAW. 
On  plea  of  guilty. 

1.  Power  of  the  court.  The  only  limitation  placed  upon  the  power 
of  the  court  by  the  act  of  1867,  in  relation  to  capital  punishment,  is, 
that  it  shall  sentence  no  person  convicted  of  murder  to  death,  unless 
the  jury  have  so  returned,  as  a  part  of  their  verdict;  and  the  183d 
section  of  the  Criminal  Code  of  1845  not  being  inconsistent  with  the 
act  of  1867,  is  not  repealed  by  it ;  and  under  this,  the  last  named  sec- 
tion, the  court  has  the  power,  when  a  person  indicted  for  murder  pleads 
guilty,  to  sentence  him  to  imprisonment  in  the  penitentiary  for  life. 
Hamilton  et  al.  v.  The  People,  498. 

2.  The  act  of  1869,  amendatory  of  the  law  of  1867,  so  far  as  it  ap- 
plies to  the  power  of  the  court  to  sentence  a  prisoner  to  imprisonment 
in  the  penitentiary  upon  a  plea  of  guilty  to  an  indictment  for  murder, 
conferred  no  new  power.  It  simply  re-enacted  the  law  as  it  then  stood. 
Ibid.  498. 
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CUSTOM  AND  USAGE. 

AS  AFFECTING  PLACE  WHERE  CARRIER  MUST  DELIVER  GOODS.      See  CAR- 
RIERS, 2,  3. 

DAMAGES. 

Measure  of  damages.    See  that  title. 

Exemplary  damages.    See  MEASURE  OF  DAMAGES,  13, 14, 15. 

Excessive  damages.    See  NEW  TRIALS,  4  to  7. 

Mitigation  of  damages.    See  SEDUCTION,  11. 

On  dissolution  of  injunction.    See  INJUNCTIONS,  7. 

On  condemning  right  of  way.    See  RIGHT  OF  WAY,  3,  4,  5. 

Special  damages. 

Must  be  specially  alleged.    See  TROVER,  1. 

DEBT. 

Verdict  and  judgment. 

For  damages  only,  erroneous.    See  VERDICT,  3. 

DEBTOR  AND  CREDITOR. 
How  the  relation  created. 

1.    It  is  a  familiar  principle  that  one  party  can  not  voluntarily  make 
himself  the  creditor  of  another.    Durant  v.  Rogers,  121. 
See  PARTNERSHIP. 

DECREE. 

For  sale  of  land. 

Construed  as  to  making  deed.    See  JUDICIAL  SALES,  1,  2. 

Decree  pro  confesso. 

How  far  an  admission.    See  CHANCERY,  9. 

DEDICATION. 
For  a  streft. 

1.  By  plat  of  subdivision.  Where  the  owner  of  a  lot  of  land  abut- 
ting on  a  public  street  subdivided  the  same  into  lots,  and  between  the 
street  and  the  lots,  as  marked  on  the  plat,  there  was  a  gore  or  strip  of 
land  separated  from  the  street  by  a  dotted  line :  Held,  that  this  was  not 
a  dedication  of  the  gore  to  the  public  as  a  part  of  the  street.  Town  of 
Princeton  v.  Templeton  et  al.  68. 

2.  Requisites  of.  To  constitute  a  dedication,  the  owner  of  the  prop- 
erty must  intend  to  make  the  gift,  and  it  must  be  accepted  by  the  pub- 
lic authorities.     Ibid.  68. 

3.  By  deed  with  condition.  If  town  authorities  accept  a  deed  of  land 
for  the  widening  of  a  street  upon  the  condition  that  the  street,  or  a  por- 
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DEDICATION.    For  a  street.    Continued. 

tion  thereof,  shall  be  altered  so  as  to  make  it  of  the  same  width,  and  if 
not,  that  the  land  shall  revert,  etc.,  and  the  change  is  not  made,  they 
will  be  estopped  to  claim  the  land,  unless  they  can  show  they  have 
since  acquired  the  same  in  some  other  mode.  Town  of  Princeton  v. 
Templeton  et  al.  68. 

4.  Evidence  against  same  by  proceeding  to  condemn.  Where  public 
authorities  take  legal  steps,  upon  petition,  to  take  a  strip  of  land  to 
widen  a  street,  and  appoint  commissioners  to  assess  damages,  etc.,  this 
will  be  an  admission  that  will  estop  them  from  claiming  a  prior  dedi- 
cation.   Ibid.  68. 

DEEDS  OF  TRUST. 
Of  sales  thereunder. 

1.  Power  of  sale  contained  in  deeds  of  trust  must  be  strictly  pursued, 
and  the  utmost  fairness  must  be  observed  in  the  execution  of  the  power, 
but  such  strictness  and  literal  compliance  as  would  destroy  the  power 
should  not  be  exacted.     Waller  v.  Arnold  et  al.  350. 

2.  Of  the  place  of  sale.  "Where  the  place  of  sale  named  in  a  deed  of 
trust  is  at  the  "north  door  of  the  court  house,"  it  is  not  essential  to  the 
validity  of  a  sale  made  under  it,  that  it  should  be  in  or  at  the  north  door 
of  the  court  house  as  it  was  constructed  at  the  time  of  executing  the 
deed.  If  the  court  house  then  standing  should  be  destroyed  by  fire,  and 
a  new  one  erected  on  the  same  location,  the  sale  could  be  made  at  the 
north  door  of  the  new  court  house.    Ibid.  350. 

3.  And  where  the  court  house  has  been  partially  destroyed  by  fire,  the 
sale  can  properly  be  made  at  the  ruins  of  the  north  door.  The  essential 
element  in  the  power  is,  that  the  place  of  sale  is  rendered  certain  by  the 
description,  and  whether  the  same  door,  or  a  new  one,  or  none  at  all,  is 
at  the  place  at  the  time  of  sale,  is  wholly  immaterial.    Ibid.  350. 

4.  Whether  administrator  may  sell.  Where  a  deed  of  trust  provides 
that,  in  default  of  payment  of  the  notes  secured,  or  of  the  interest,  on 
the  application  of  the  holder,  the  trustee,  "  or  his  legal  representative," 
shall  advertise,  sell  and  convey  the  premises  as  the  attorney  of  the 
grantor,  the  administrator  of  the  trustee  will  not  be  authorized  to  make 
the  sale  and  conveyance  so  as  to  bar  the  equity  of  redemption.  War- 
necke  et  al.  v.  Lembca,  91. 

5.  Legal  representative  defined.  The  legal  representative  or  personal 
representative,  in  the  commonly  accepted  sense,  means  the  administra- 
tor or  executor,  but  this  is  not  the  only  definition.  It  may  mean  heirs, 
next  of  kin  or  descendants,  and  sometime  assignee  or  grantee.    Ibid.  91. 

6.  The  sense  in  which  the  term  is  to  be  understood  depends  some- 
what upon  the  intention  of  the  parties  using  it,  and  it  is  to  be  gathered, 
not  always  from  the  instrument  itself,  but  as  well  from  the  surrounding 
circumstances.    Ibid.  91. 
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DEEDS  OF  TRUST.    Of  sales  thereunder.    Continued. 

7.  Where  a  trust  dead  authorizes  the  trustee,  or  his  legal  representa- 
tive, to  execute  the  trust  by  sale,  etc.,  it  will  be  held  to  mean  that  the 
assignee  or  grantee  of  the  trustee  having  the  legal  title  that  was  in  the 
trustee,  shall  execute  the  power,  and  not  a  mere  stranger,  having  no 
legal  title,  such  as  the  administrator  of  the  trustee.  Warnecke  et  al.  v. 
Lembca,  91. 

DEFAULT. 
In  distress  for  rent. 

1.  Default  may  be  taken.  A  proceeding  in  the  circuit  court  by  dis- 
tress for  rent  stands  like  any  other  case  upon  the  docket,  and  if  the 
defendant  fails  to  appear  in  the  time  prescribed  by  the  rules  of  the  court, 
he  may  be  defaulted  the  same  as  in  an  ordinary  action.  Fergus  et  al. 
v.  Garden  Gity  Planing  Mill  and  Lumber  Manf.  Go.  51. 

2.  Setting  aside  discretionary.  Error  can  not  be  assigned  for  over, 
ruling  a  motion  to  set  aside  a  default,  as  such  a  motion  is  addressed  to 
the  discretion  of  the  court.    Ibid.  51. 

By  one  of  several  defendants. 

Admission  by,  does  not  affect  co-defendant.    See  WITNESS,  6. 

DEMAND. 
For  goods  sold — sufficiency.    See  SALES,  5. 

DEPOSITIONS. 

Of  the  interrogatories. 

1.  Should  refer  to  party  by  the  true  name.  In  a  bastardy  proceeding, 
by  Mary  Hilger,  it  was  proved  that  another  party  had  carnal  intercourse 
with  her  about  the  time  of  conception,  and  this  party's  deposition  was 
taken  to  disprove  the  fact,  but  the  interrogatories  referred  to  the  prose- 
cutrix by  the  name  of  Mary  Higler,  and  the  witness  denied  the  charge 
as  to  her :  Held,  that  the  court  erred  in  allowing  such  interrogatories 
and  the  answers  thereto  to  be  read.    McGoy  v.  The  People,  111. 

Time  to  object. 

2.  The  objection  that  a  deposition  was  taken  without  notice,  or  that 
it  was  improperly  served,  comes  too  late  when  made  in  this  court  for 
the  first  time.  A  party  can  not  make  one  objection  in  the  court  below, 
and  insist  on  another  in  this  court.    Ibid.  111. 

DISCRETION. 
Referring  issue  of  fact  in  chancery  to  jury.    See  CHANCERY,  4. 
Setting  aside  defaults  a  matter  of.    See  DEFAULT,  2. 
To  require  a  special  verdict.    See  VERDICT,  2. 
As  TO  certifying  to  witnesses. 

To  be  taxed  as  costs.    See  COSTS,  2. 
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DISTRESS  FOR  RENT.    See  DEFAULT,  1 ;  LANDLORD  AND  TEN- 
ANT, 2,  3, 4. 

DOCKAGE. 
.Pleading  in  suit  for. 

Not  recoverable  under  common  counts.  See  PLEADING-  AND  EVI- 
DENCE, 5. 

EJECTMENT. 
Title  derived  under  judgment. 

1.  Evidence  required.  Ordinarily  a  plaintiff  who  seeks  to  recover 
under  a  judgment  title,  is  only  required  to  show  a  valid  judgment,  exe- 
cution and  sheriff's  deed,  but  if  the  sheriff's  deed  recites  an  assignment 
of  the  certificate  of  purchase,  and  the  plaintiff  reads  the  certificate  in 
evidence,  and  it  appears  that  it  was  not  assigned,  it  will  prevent  a  re- 
covery.    Carpenter  v.  Sherfy  et  al.  427. 

Op  the  verdict. 

2.  It  must  find  estate  of  the  plaintiff.  The  statute  requires  the  jury, 
on  the  trial  of  an  action  of  ejectment,  to  find  the  estate  proved  by  the 
plaintiff,  and  if  the  verdict  fails  to-  specify  any  estate,  no  judgment  can 
be  rendered  on  it.    Long  v.  Linn,  152. 

3.  Putting  in  form.  The  statute  authorizing  the  court  to  have  a 
verdict  reduced  to  proper  form,  does  not  apply  in  an  action  of  eject- 
ment, where  the  jury  fail  to  find  the  estate  in  the  plaintiff,  that  not  be- 
ing a  matter  of  form.    Ibid.  152. 

4.  Defect  in,  not  waived  by  not  objecting.    See  PRACTICE,  10. 

ELECTIONS. 
Of  the  ballots — name  of  candidate. 

1.  Where  a  party  is  voted  for  by  his  surname  alone.  Where  one 
Joseph  Talkington  was  a  candidate  for  constable,  it  was  held  that  bal- 
lots cast  for  "  Talkington"  for  that  office,  should  be  counted  for  Joseph. 
Talkington  v.  Turner,  234. 

Contested  elections. 

2.  Allowed  as  to  constables.  Under  the  law  of  1872,  the  county  court 
is  empowered  to  hear  and  determine  contests  of  the  elections  of  con- 
stables, and  any  elector  of  the  township  or  precinct  may  make  the  con- 
test.   Ibid.  234. 

3.  Grounds  of,  and  of  defense.  Such  contests  are  placed  upon  the 
same  footing  as  cases  in  chancery,  and  the  contestant  ma}*  place  his  con. 
test  upon  any  ground  he  chooses,  and  the  opposite  party  may  interpose, 
by  answer,  any  matters  which  show  that  the  contestant  is  not  equitably 
entitled  to  the  relief  he  seeks.    Ibid.  234. 
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ELECTIONS.    Contested  elections.    Continued. 

4.  Mistake  in  count  of  vote.  Where  the  election  of  a  constable  is 
contested  on  the  ground  of  a  mistake  in  counting  the  votes,  it  is  not 
material  whether  the  cause  of  the  mistake  is  alleged  as  proved  or  not. 
The  question  to  be  determined  is,  was  there  a  mistake  in  counting  the 
votes,  and  if  so,  to  what  extent.  The  cause  of  the  mistake  is  unimpor- 
tant.   Talkington  v.  Turner,  234. 

ELGIN,  COMMON  PLEAS  COURT  OF. 
Jurisdiction.    See  COMMON  PLEAS  COURT  OF  ELGIN. 

EMINENT  DOMAIN. 
Who  shall  decide  upon  the  necessity. 

1.  Courts  have  the  right  to  determine  whether  the  use  private  prop- 
erty proposed  to  be  taken  and  appropriated  to  is  public  in  its  nature  or 
not,  but  when  the  use  is  public,  the  judiciary  can  not  inquire  into  the 
necessity  or  propriety  of  exercising  the  right  of  eminent  domain ;  that 
right  is  political  in  its  nature,  and  to  determine  when  it  shall  be  exer- 
cised belongs  exclusively  to  the  legislative  branch  of  the  government. 
Chicago,  Bock  Island  and  Pacific  Railroad  Co.  v.  Town  of  Lake  et  al. 
333. 

2.  If  the  use  for  which  private  property  is  proposed  to  be  taken  is 
public,  or  if  it  be  so  doubtful  that  the  courts  can  not  pronounce  it  not 
to  be  such  as  to  justify  the  compulsory  taking,  the  decision  of  the  legis- 
lature, embodied  in  the  enactment  giving  the  power,  that  a  necessity 
exists  to  take  the  property,  is  final  and  conclusive.    Ibid.  333. 

3.  Where  the  case  is  such  that  it  is  proper  to  delegate  to  individuals 
or  to  a  corporation  the  power  to  appropriate  private  property,  it  is  also 
competent  to  delegate  the  authority  to  decide  upon  the  necessity  of 
taking.    Ibid.  333. 

Property  op  corporation. 

4.  The  fact  that  property  sought  to  be  taken  for  a  public  street,  by  a 
town  authorized  to  do  so,  belongs  to  a  corporation,  which  acquired  its 
title  by  the  exercise  of  the  right  of  eminent  domain,  does  not  affect  the 
right  to  take  it.  There  can  be  no  distinction  in  the  exercise  of  this 
right  between  the  property  of  individuals  and  of  chartered  corporations, 
nor  between  rights  acquired  to  land  by  a  corporation  and  title  held  by 
the  citizen  under  letters  patent  from  the  government.  The  same  great 
law  of  public  necessity  applies  to  all.    Ibid.  333. 

ERROR. 
Will  not  always  reverse.    See  PRACTICE  IN  SUPREME  COURT, 
9  to  14. 
44— 71st  III. 
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ESTOPPEL. 

TO  DENT  GENUINENESS  OP  PAPER. 

1.  By  act  of  receiving.  If  individuals,  or  private  corporations,  re- 
ceive spurious  paper  purporting  to  be  issued  by  them,  from  an  innocent 
holder,  and  treat  it  as  genuine,  they  are  estopped  from  afterwards  ques- 
tioning its  validity,  but  such  is  not  the  rule  with  government  officials, 
who  have  no  power  to  waive  the  rights  of  the  government.  Tyler  et  al. 
v.  Bailey,  34. 

Fraud  a  necessary  element. 

2.  To  an  equitable  estoppel.  The  doctrine  of  equitable  estoppel  is 
based  upon  a  fraudulent  purpose  and  a  fraudulent  result,  and  if  the  ele- 
ment of  fraud  is  wanting,  there  can  be  no  estoppel.  Dorlarque  et  al.  v. 
Gross  et  al.  380. 

3.  There  must  be  deception,  and  change  of  conduct  in  consequence, 
in  order  to  estop  a  party  from  showing  the  truth.    Ibid.  380. 

Infants — receiving  money  after  majority. 

4.  A  party  died  intestate,  but,  prior  thereto,  requested  that  certain  of 
his  children  should  have  specific  tracts  of  land  belonging  to  him,  and 
that  others  should  have  certain  specified  sums  of  money,  in  lieu  of  their 
interest  therein,  and  all  who  were  of  age  carried  out  the  request  by  con- 
veying and  receiving  money  respectively,  and  the  money  specified  was 
paid  to  the  guardian  of  the  younger  children,  who,  upon  coming  of 
age,  received  it  from  their  guardian,  but  there  was  no  evidence  that, 
when  they  so  received  it,  they  were  informed,  or  knew,  that  it  was  in- 
tended to  be  in  lieu  of  their  interest  in  the  land  of  their  father.  After 
they  had  received  the  money,  deeds  were  demanded  of  them  for  their 
interest  in  the  land,  which  they  refused  to  execute,  and  still  retained  the 
money,  and  made  no  offer  to  return  it:  Held,  that  there  was  no  ratifica- 
tion of  the  arrangement  proposed  by  their  father,  and  that  they  were 
not  estopped  from  claiming  their  interest  in  the  land.    Ibid.  380. 

AS  TO  TENANT  OR  TRUSTE-E. 

5.  To  claim  adversely  to  title  under  which  a  party  enters.  It  is  a 
familiar  rule  of  law,  that  a  tenant  or  trustee  who  enters  into  possession 
of  lands,  can  not  claim  adversely  to  the  title  under  which  he  enters, 
without  first  surrendering  the  possession.     O'Halloran  v.  Fitzgerald,  53. 

Good  faith  as  an  element. 

6.  As  to  party  relying  on  estoppel.  An  estoppel  arising  out  of  a  pre- 
sumption, in  pursuance  of  legal  obligation,  as  understood  in  com- 
mercial law,  concerns  conscience  and  equity,  and  the  party  who  would 
avail  of  it  must  himself  have  acted  in  good  faith  toward  the  party  on 
whose  conduct  he  relies,  or  it  will  constitute  no  bar  to  the  assertion  of 
the  truth.     First  National  Bank  of  Quincy  v.  Bicker,  439. 

Receiving  money  on  forged  check. 

7.  Where  the  holder  of  a  forged  check  presented  it  to  the  drawee, 
and  received  payment  on  it,  and  withheld  knowledge  which  he  then 
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ESTOPPEL.    Receiving  monet  on  forged  check.    Continued. 

possessed  of  facts  which  rendered  it  morally  certain  that  the  check  was 
a  forgery,  he  is  not  in  a  position  to  set  up,  in  a  suit  brought  to  recover 
back  the  money,  that  the  drawee  was  obliged  to  know  the  signature  of 
his  own  depositors,  and  that  he  is  estopped  to  say  that  he  was  mistaken. 
First  National  Bank  of  Quincy  v.  Richer,  439. 
Money  applied  at  debtor's  request. 

8.  Where  an  officer,  who  sells  personal  property  on  an  execution,  ap- 
plies the  surplus  of  the  proceeds  of  the  sale  to  the  payment  of  a  chattel 
mortgage,  executed  by  the  defendant  in  execution  upon  the  property  so 
sold,  and  the  owner  is  present,  and  assents  to  such  application,  he  is  es- 
topped from  afterwards  calling  in  question  the  disposition  of  such  sur- 
plus.   McGonnell  et  al.  v.  The  People,  for  use,  481. 

TO  CLAIM  A  DEDICATION.  » 

9.  By  petition  to  condemn  land.     See  DEDICATION,  4. 
To  deny  that  a  deed  is  absolute.     See  MORTGAGES,  5. 

EVIDENCE. 
Parol  evidence. 

1.  To  show  a  deed  a  mortgage.  If  the  grantee  in  a  deed  absolute  upon 
its  face,  intended  only  as  a  security  for  a  debt,  fraudulently  attempts  to 
set  up  the  deed  as  an  absolute  conveyance,  the  original  design  of  the 
conveyance,  though  contrary  to  the  terms  of  the  writing,  may  be  shown 
by  parol,  and  the  fact  that  the  deed  was  intended  only  as  a  security, 
may  be  shown  by  the  declarations  and  admissions  of  the  grantee.  Buck- 
man  et  al.  v.  Alwood  et  al.  155 ;  Smith  v.  Gremer  et  al.  185. 

2.  To  identify  property  described  in  deed.    See  CONVEYANCES,  1. 
Secondary  evidence. 

3.  Copies  of  letters — on  notice  to  produce  original.  There  is  no  error 
in  admitting  as  evidence  copies  of  letters  relating  to  a  contract,  upon 
proof  that  they  are  copies,  and  of  a  notice  to  the  opposite  party,  to 
whom  they  were  sent,  to  produce  the  originals.  Richards  Iron  Works 
v.  Glennon  et  al.  11.  • 

4.  To  prove  note  and  mortgage  on  Mil  to  foreclose.  See  MORTGA- 
GES, 7. 

Admissions  and  declarations. 

5.  Of  party  in  interest  admissible.  In  civil  cases,  the  declarations 
and  admissions  of  the  party  really  interested,  although  not  a  party  to 
the  suit,  are  evidence,  as  the  law  in  respect  to  admissions  regards  the 
real  party  in  interest.    McCoy  v.  The  People,  111. 

6.  Of  prosecutrix  in  bastardy  admissible.  A  prosecution  under  the 
bastardy  act  being  a  civil  suit,  and  for  the  benefit  of  the  mother  of  the 
child,  to  relieve  her  from  a  burden  which  belongs  to  the  putative  father, 
she  is  the  real  party  in  interest,  and  her  declarations  and  admissions  are 
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evidence  against  her,  without  having  her  attention  called  to  the  same 
upon  the  stand.    McCoy  v.  The  People,  111. 

7.  From  acts  of  parties,  when  inconsistent  with  their  claim.  In  a 
proceeding  to  foreclose  a  mortgage,  the  mortgagor  set  up  as  a  defense 
that  the  notes  and  mortgage  were  given  merely  to  secure  the  perform- 
ance of  an  agreement  to  convey  to  the  mortgagee  certain  property, 
and  were  to  be  canceled  when  such  conveyance  was  made,  and  that  he 
made  such  conveyance,  and  therefore  the  consideration  of  the  notes  had 
failed.  On  the  trial  it  appeared,  that,  after  said  notes  and  mortgage 
were  executed,  the  mortgagor  made  three  different  contracts  with  the 
mortgagee,  at  three  different  times,  in  each  of  which  contracts  he  recog- 
nized the  validity  of  these  notes,  and,  in  part,  provided  for  their  pay- 
ment;  that  in  performing  these  contracts  he  incurred  great  expense, 
knowing,  at  the  time,  that  the  only  reimbursement  he  was  to  get  was 
by  way  of  credit  on  these  notes,  and  that  he,  on  one  or  more  occasions, 
stated  that  he  was  performing  these  contracts  to  pay  off  this  mortgage : 
Held,  that  whilst  these  facts  were  not  absolutely  conclusive  against  the 
defense  set  up,  they  could  only  be  overcome  by  clear  and  satisfactory 
proof.    McAllister  v.  Compton,  170. 

Opinions  of  witnesses — experts. 

8.  As  to  condition  of  sidewalks.  The  question  whether  a  sidewalk 
made  of  rough  plank,  laid  on  stringers,  is  properly  constructed  or  not,  is 
not  a  question  for  an  expert  altogether,  only  to  be  put  to  and  answered  by 
one  who  has  a  reputation  for  skill  in  such  work,  and  in  the  handling  of 
tools,  and  quality  and  adaptation  of  materials.  Alexander  v.  Town  of 
Mt.  Sterling,  366. 

9.  Any  man  of  common  sense  and  ordinary  observation  and  experi- 
ence, can  pronounce  as  satisfactorily  upon  such  a  question  as  the  most 
accomplished  mechanic,  and  it  is  error  to  exclude  such  testimony  from 
the  jury.    Ibid.  366. 

10.  As  to,  cause  of  the  breaking  of  a  stone.  In  an  action  by  an  em- 
ployee  against  his  employer,  on  account  of  an  injury  occasioned  by  the 
breaking  of  an  emery-stone,  provided  by  the  employer  and  being  used 
by  the  employee,  where  the  evidence  left  it  doubtful  as  to  what  caused 
the  breaking  of  the  stone,  under  such  circumstances  it  was  competent 
for  an  experienced  machinist,  who  had  made  a  particular  inspection  of 
the  machinery  and  an  examination  of  the  broken  pieces  of  the  stone,  to 
give  his  opinion,  as  a  witness,  upon  the  subject,  based  upon  his  observa- 
tion and  knowledge.  Camp  Point  Manufacturing  Co.  v.  Ballou,  Admr. 
417. 

Preponderance,  how  determined. 

11.  Does  not  depend  altogether  on  number  of  the  witnesses.  Although 
the  testimony  may  be  equally  balanced,  so  far  as  the  number  of  the  wit- 
nesses is  concerned,  that  alone  is  not  sufficient  to  prevent  a  recovery,  for 
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the  surrounding  circumstances  to  be  considered  may  turn  the  balance 
one  way  or  the  other.     Gowen  v.  Kehoe,  66. 

12.  It  does  not  follow,  from  the  fact  that  two  witnesses  to  the  same 
transaction  testify  in  direct  opposition  to  each  other,  that  there  is  no 
preponderance  of  evidence  in  favor  of  the  party  holding  the  affirmative 
of  the  issue,  as  such  a  rule  would  rob  the  jury  of  their  peculiar  province 
of  judging  of  the  credibility  of  the  witnesses.    Hubbard  v.  Mankiny  129. 

Proof  of  execution  of  note. 

13.  Bye-witness  not  necessary.  It  is  not  essential,  when  the  execu- 
tion of  a  note  is  put  in  issue,  to  prove  its  execution  by  an  eye-witness. 
Melvin  et  al.  v.  Hodges,  422. 

Proof  of  signature — comparison. 

14.  Whilst  the  genuineness  of  a  signature  can  not  be  proved  by  com- 
paring  it  with  another  signature,  admitted  to  be  genuine,  yet,  where  a  wit- 
ness testified  that  he  was  acquainted  with  the  defendant's  handwriting 
when  young ;  that  he  had  been  absent  from  him  for  eighteen  years,  but 
had  seen  him  write  during  the  last  four  years,  and  that  he  would  not  take 
the  signature  in  dispute  to  be  his,  it  was  proper,  on  cross-examination, 
for  the  purpose  of  testing  the  accuracy  of  the  witness'  observation  and 
memory,  to  show  him  the  signature  to  the  plea  putting  the  execution  of 
the  note  in  issue,  about  the  genuineness  of  which  there  was  no  question, 
and  ask  him  whether  it  was  the  genuine  signature  of  the  defendant. 
This  would  not  be  proving  a  signature,  but  would  enable  the  witness  to 
determine  how  reliable  and  accurate  was  the  impression  of  the  defend- 
ant's signature,  as  fixed  in  his  memory,  with  a  view  to  confirming  or 
modifying  his  previously  expressed  opinion  in  regard  to  the  signature 
in  controversy.    Ibid.  422. 

Decree  or  judgment. 

15.  In  a  collateral  matter.  A  judgment  or  decree  is  not  evidence 
upon  a  question  which  is  only  collaterally  drawn  in  question,  nor  to 
any  matter  incidentally  cognizable,  or  where  it  is  to  be  inferred  from 
the  judgment  only  by  argument  or  construction.     Wahle  v.  Wahle,  510. 

Record  of  suit. 

16.  As  against  strangers  to  it.  In  an  action  for  slander,  which  con- 
sisted in  charging  the  plaintiff  with  having  committed  a  certain  crime, 
the  defendant  pleaded  the  truth  of  the  words  spoken.  On  the  trial,  the 
court  permitted  the  plaintiff  to  read  in  evidence  the  record  of  an  indict- 
ment against  him  for  the  same  crime,  and  of  his  trial  and  acquittal : 
Held,  that  this  was  error.     Corbley  v.  Wilson,  209. 

17.  So  far  as  the  plaintiff  and  the  people  are  concerned,  that  record 
can  speak  anywhere  and  everywhere,  but  it  is  not  binding  upon  any  one 
not  a  party  or  privy,  and  if  the  plaintiff  was  guilty  of  the  crime  charged 
to  him,  the  defendant  had  the  right  to  make  the  charge  and  prove  it 
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under  his  plea  of  justification,  notwithstanding  the  record  of  acquittal, 
and  that  record  was  not  competent  evidence  against  the  defendant  for 
any  purpose.     Corbley  v.  Wilson,  209. 

Particeps  criminis,  in  adultery. 

18.  The  evidence  of  a  particeps  criminis  in  adultery  is,  at  best, 
liable  to  grave  suspicion,  and  it  should  in  no  case  be  admitted,  unless  it 
is  pertinent  to  the  issue,  and  the  party  against  whom  it  is  produced  has 
been  reasonably  advised  by  the  state  of  the  pleadings,  so  that  he  maybe 
prepared  to  meet  it.     Wahle  v.  Wahle,  510, 

Of  the  value  of  property. 

19.  Sold  on  execution.  The  price  realized  for  property  at  sheriff's 
sale  on  execution  is  not  conclusive  evidence  of  its  value,  but  only  evi- 
dence to  be  considered  in  connection  with  other  testimony  on  the  ques- 
tion.   Roberts  et  al.  v.  Dunn,  46. 

Burden  of  proof. 

20.  In  suit  against  railroad  company  for  negligence.  In  a  suit 
against  a  railroad  company  to  recover  for  the  killing  of  stock,  on  the 
ground  of  a  neglect  of  the  company  to  fence  its  track,  if  the  owner  of 
the  land  where  the  animals  got  upon  the  track  received  compensation 
for  fencing  when  the  right  of  way  was  obtained,  the  burden  of  proof  is 
upon  the  company  to  show  that  fact.  Toledo,  Peoria  and  Warsaw  Mail- 
way  Go.  v.  Pence,  174. 

21.  In  a  suit  against  a  railway  company,  to  recover  damages  for  a 
personal  injury,  it  is  not  sufficient  for  the  plaintiff  to  prove  the  injury, 
but  he  must  also  prove  the  negligence  alleged.  If  it  is  alleged  that  a 
whistle  was  not  sounded,  the  burden  of  proving  that  fact  rests  upon 
the  plaintiff,  and  the  defendant  is  not  bound  to  prove  that  the  whistle 
was  sounded.    Illinois  Central  Railroad  Co.  v.  Cragin,  Admr.  177. 

22.  Where  partnership  is  put  in  issue.    See  PARTNERSHIP,  3. 

23.  On  plea  of  property  in  replevin.    See  PLEADING-,  9 

24.  Where  officer  arrests  without  a  warrant.    See  TRESPASS,  2. 
Relevancy. 

25.  In  an  action  on  the  case,  against  a  city,  to  recover  damages  for 
an  injury  from  a  fall  occasioned  by  a  defective  sidewalk,  the  city 
offered  to  prove  the  number  of  miles  of  sidewalk  within  the  city,  which 
the  court  refused  to  allow.  The  city,  however,  proved  the  number  of 
miles  of  streets  in  the  city:  Held,  that  there  was  no  error  in  rejecting 
the  proposed  evidence,  as  it  could  have  no  important  bearing  on  the 
issue.    City  of  Chicago  v.  Elzeman,  131. 

In  suit  against  carrier  for  delay. 

To  show  shipment  for  market  day.    See  CARRIERS,  14. 
To  show  ability  to  transport.    See  CARRIERS,  15. 
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In  action  for  seduction. 

Pecuniary  circumstances  of  parties.    See  SEDUCTION,  3. 
As  to  procuring  an  abortion.    Same  title,  5. 
As  to  character  of  party  seduced.     Same  title,  8. 
Offer  to  marry  by  party  seducing.    Same  title,  11. 

In  trespass  to  the  person. 

In  mitigation  of  damages.    See  MEASURE  OF  DAMAGES,  8 
On  question  op  dedication. 

Petition  to  condemn.    See  DEDICATION,  4. 

In  action  for  false  imprisonment. 

Information  received  not  admissible.    See  TRESPASS,  2. 

Degree  of  proof  required. 

To  show  a  deed  to  be  a  mortgage.    See  MORTGAGES,  2. 
Must  have  its  foundation  in  pleadings. 

Proof  of  cause  not  alleged,  inadmissible.  See  PLEADING  AND 
EVIDENCE,  1,  2. 

EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS. 

Bills  of  exceptions. 

1.  When  necessary.  In  cases  at  law,  evidence  can  only  be  preserved 
in  the  record  by  bill  of  exceptions,  and  the  correctness  of  the  finding  of 
the  court  below  will  not  be  examined  in  the  Supreme  Court  unless  all 
the  evidence  upon  which  the  court  below  acted  is  thus  preserved,  and 
the  same  principle  applies  to  circuit  courts  in  reviewing  the  decisions 
of  the  county  court.    Kern  v.  Strasberger  et  al.  303. 

2.  Must  prevail  over  recitals  made  by  clerk  in  the  record.  If  the 
record,  as  certified  by  the  clerk,  gives  the  verdict  of  the  jury  differ- 
ently fi-om  that  copied  into  the  bill  of  exceptions  and  certified  toby  the 
court,  the  latter  must  be  taken  as  correct.    Long  v.  Linn,  152. 

3.  Should  not  contain  questions  and  answers  in  full  in  all  cases.  Evi- 
dence to  go  into  a  bill  of  exceptions  should  be  condensed,  under  the 
supervision  of  the  judge  trying  the  cause,  and  the  substance  and  pith 
alone  presented  to  this  court.  It  is  objectionable  to  give  every  question 
and  answer  as  taken  down  by  a  short-hand  reporter.  Harvey  v.  Van 
Be  Mark  et  al.  117. 

4.  Who  must  sign  bill  of  exceptions.    See  COURTS,  2. 

EXCESSIVE  DAMAGES.    See  NEW  TRIALS.      7 

EXECUTION. 
Of  its  return. 

1.  When  presumed.  Where  an  execution  was  issued  and  placed  in 
the  hands  of  a  sheriff,  who  levied  it  upon  real  estate,  but  proceeded 
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no  further  with  it,  and  it  was  found  several  years  afterwards  in  the 
clerk's  office,  it  will  be  presumed  that  the  sheriff  returned  it  there,  as 
it  was  his  duty  to  do  so.     Conwell  v.  Watkins  et  al.  488. 
Levy  as  creating  lien.    See  LIENS,  2. 

Sale  of  land  under. 

When  set  aside  as  a  cloud  on  title.  See  JUDICIAL  SALES,  5; 
CHANCERY,  10. 

EXEMPLARY  DAMAGES. 

Sale  of  intoxicating  liquor. 

When  recoverable.    See  INTOXICATING  LIQUOR,  9, 10, 11. 

FAILURE  OF  CONSIDERATION. 
Right  to  recover  money  paid.   See  COUNTERFEIT  WARRANTS,  1. 

FALSE  IMPRISONMENT. 
Probable  cause  for  arrest. 

No  bar  to  action.    See  TRESPASS,  1. 
Evidence  in  suit  for.    See  TRESPASS,  2. 

FIDUCIARY. 
Right  to  compensation.    See  TRUST  AND  TRUSTEE,  5. 

FORCIBLE  ENTRY  AND  DETAINER. 
Objection  to  complaint. 

1.  Waiver.  Where  a  complaint,  in  an  action  of  forcible  entry  and 
detainer,  had  no  jurat  attached  to  it,  and  the  defendant  went  to  trial 
before  the  justice  of  the  peace  without  making  any  objection  to  the 
complaint,  and  took  an  appeal  to  the  circuit  court,  and  there,  for  the 
first  time,  entered  a  motion  to  dismiss  the  suit  on  account  of  the  defect 
in  the  complaint,  and,  upon  that  motion  being  overruled,  went  to  trial 
without  excepting  to  the  ruling  of  the  court,  and  the  transcript  of  the 
justice  showed  that  the  complaint  was  sworn  to,  it  was  held,  that, 
although  the  filing  of  a  complaint  was  jurisdictional,  the  defendant 
had  waived  the  defect  that  existed  in  the  complaint.  Center  v.  Gibney, 
557. 

FORGED  CHECK. 
Payment  thereof  by  the  drawee. 

1.  Bights  and  liability.  The  drawee  of  a  bank  check  is  presumed 
to  know  the  signature  of  the  drawer,  and  if  the  drawee  pays  a  forged 
check  to  the  holder,  he  will  not  be  entitled  to  recover  back  the  money 
so  paid,  where  there  has  been  no  fraud  practiced  upon  him.  First 
National  Bank  of  Quincy  v.  Bicker,  439. 
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2.  This  doctrine  proceeds  on  the  ground  that  the  loss  has  arisen 
through  some  neglect  or  default,  and  the  presumption  being  that  the 
drawee  knows  the  handwriting  of  the  drawer,  if  he  pays  a  forged 
check,  it  is  presumed  to  be  through  some  carelessness  on  his  part,  and 
the  law  imposes  the  loss  on  him.  First  National  Bank  of  Quincy  v. 
Richer,  439. 

3.  The  drawee,  or  payor,  of  a  forged  bank  check  can  recover  back 
the  amount  paid  by  him  on  it,  where  the  holder,  or  payee,  is  himself  at 
fault,  or  has  been  guilty  of  fraudulent  practices  which  may  have  thrown 
the  drawee  off  his  guard.    Ibid.  439. 

4.  Where  the  holder  of  a  forged  check,  which  he  had  received  and 
paid  for  without  knowing  that  it  was  a  forgery,  after  acquiring  knowl- 
edge of  facts  calculated  to  arouse  suspicion  that  it  was  such,  presented 
it  at  the  bank  on  which  it  was  drawn,  and  demanded  payment,  without 
disclosing  such  facts,  and  was  told  by  the  teller  of  the  bank  that  he  did 
not  certainly  know  the  signature  to  the  check,  and  would  only  pay  it 
on  condition  that  the  holder  would  indorse  it,  and  thereupon  the  holder 
did  indorse  it,  and  receive  the  money  thereon,  and  the  bank,  within  a 
few  hours,  discovered  the  forgery,  and  demanded  that  the  money  be 
refunded,  it  was  held,  that  the  drawee  could  recover  the  money  thus 
paid.    Ibid.  439. 

5.  Bights  of  party  receiving  money  on  forged  check.  See  ESTOP- 
PEL, 7. 

FORGERY. 
Ratification.    See  RATIFICATION",  1. 

FORMER  ADJUDICATION. 
Whether  a  bar  to  the  second  suit. 

1.  Where  a  former  suit  was  brought  upon  the  same  cause  of  action 
before  a  justice  of  the  peace,  and  a  verdict  returned  against  the  plain- 
tiff, and  the  docket  showed  a  motion  for  a  new  trial  and  continuance, 
and  a  subsequent  continuance,  and  then  a  dismissal  of  the  suit,  without 
showing  a  disposition  of  the  motion :  Held,  that  the  former  suit  was 
no  bar  to  the  second,  as  no  judgment  was  rendered  on  the  verdict. 
Budolph  v.  German  Mutual  Fire  Insurance  Co.  of  North  Chicago,  190. 

On  appeal  or  writ  of  error. 

2.  If  an  appellee,  on  appeal  to  this  court,  assigns  a  certain  matter  as 
a  cross-error,  and  the  same  is  decided  against  him,  he  will  be  concluded, 
by  the  decision,  from  prosecuting  a  writ  of  error,  assigning  the  same 
matter  as  error.    Smith  v.  Wright  et  al.  167. 

Approving  administrator's  report  in  part. 

3.  Part  not  appealed  from  binding.  See  ADMINISTRATION  OF 
ESTATES,  8. 
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FORMER  DECISIONS. 

Injury  to  animals  by  railroads. 

Not  fully  applicable  to  present  law.    See  NEGLIGENCE,  10. 

FORTHCOMING  BOND. 
In  attachment.  * 

1.  Property  held  under,  not  liable  to  second  levy.  See  ATTACH- 
MENTS, 3. 

2.  Subsequent  levy  and  sale  no  defense  to  action  for  not  delivering 
property.  Where  property  attached  and  retained  under  a  forthcoming 
bond  is  seized  on  execution  against  the  attachment  debtor,  he  should 
replevy  the  same,  so  as  to  be  able  to  perform  the  condition  of  his  bond, 
and  if  he  does  not,  an  action  lies  on  the  bond  for  the  non-delivery  of  the 
property.    Roberts  et  al.  v.  Dunn,  46. 

FRAUD. 

Fraudulent  representations  by  agent. 

1.  Whether  binding  on  principal.  Where  the  complainant  was,  by 
the  false  and  fraudulent  representations  of  one  of  the  defendants,  induced 
to  make  an  exchange  of  lands,  and,  in  doing  so,  conveyed  his  lands  to 
the  other  defendants,  and  received  a  deed  for  them  for  the  land  he  was 
to  get  in  the  trade,  it  was  held,  that  the  other  defendants  having  received 
the  deed  and  reaped  the  benefits  of  the  fraudulent  representation  made 
by  their  agent,  they  are  liable,  and,  they  having  put  it  out  of  their  power 
to  re-convey,  must  respond  in  damages.  Hopkins  et  al.  v.  Snedaker, 
449. 

Fraud  as  to  insurance.    See  INSURANCE,  4,  5. 

Rescission  op  contracts  por  fraud.    See  CONTRACTS,  26,  27. 

FRAUDS,  STATUTE  OF.    See  STATUTE  OF  FRAUDS. 

FRAUD  AND  CIRCUMVENTION. 
In  procuring  execution  op  note. 

1.  Payee  of  note  must  participate.  Although  the  execution  of  a  pro- 
missory note  may  be  procured  as  to  a  surety  by  the  fraud  of  the  prin- 
cipal maker,  if  the  payee  is  an  innocent  party,  and  has  no  knowledge 
of  the  facts,  and  is  not  privy  to  the  fraud,  this  will  afford  no  defense 
against  the  note.    Anderson  v.  Warne,  20. 

2.  Defense  of  good  against  bona  fide  purchaser.  If  the  execution  of 
a  promissory  note  is  obtained  by  fraud  and  circumvention,  it  is  void 
even  in  the  hands  of  a  bona  fide  holder,  and  whether  such  holder  had 
notice  of  the  defense  or  not,  is  wholly  immaterial,  and  it  is  also  imma- 
terial whether  the  maker  offered  to  restore  what  he  received  under  the 
contract  he  supposed  he  was  making.    Hubbard  v.  Rankin,  129. 
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3.  What  amounts  to.  If  a  person  is  induced  to  sign  a  paper  under 
the  belief  it  is  for  his  appointment  as  agent  to  sell  a  patent  right,  which 
in  fact  turns  out  to  be  a  promissory  note,  which  he  had  no  idea  of  exe- 
cuting, and  he  is  guilty  of  no  negligence  on  his  part,  the  note  will  be 
void,  as  having  been  obtained  through  fraud  and  circumvention.  Hub- 
lard  v.  Rankin,  129. 

4.  Negliyence.  "Where  the  fraud  and  circumvention  in  procuring 
the  execution  of  a  note,  relied  on  as  a  defense,  in  a  suit  by  an  innocent 
assignee,  was,  that  the  maker  was  unable  to  read,  and  that  the  payee, 
who  was  a  stranger,  read  it  to  him  as  another  kind  of  instrument,  and 
that  he  relied  upon  such  reading,  and  on  the  strength  of  it  signed  the 
note,  and  it  appeared  that,  at  the  time,  there  were  several  of  his  neigh- 
bors and  acquaintances  present,  and  he  did  not  ask  them  to  read  the 
note  for  him,  it  was  held,  that  there  was  not  sufficient  diligence  and 
precaution  shown  to  prevent  a  recovery.    Swannell  et  al.  v.  Watson,  456. 

5.  Although  the  maker  of  a  promissory  note  was  induced  to  sign  it 
by  the  false  and  fraudulent  representations  of  the  agent  of  the  payee  as 
to  its  legal  effect,  and  the  liability  which  would  thereby  be  imposed 
upon  him,  still,  if,  when  he  signed  it,  he  was  acquainted  with  its  lan- 
guage, or  might  have  been  by  the  exercise  of  ordinary  prudence  and 
caution,  as  against  an  indorsee  before  maturity  and  without  notice,  he  is 
bound.    Homes  v.  Hale,  552. 

6.  The  exercise  of  due  diligence  and  attention  on  the  part  of  the 
signer  of  negotiable  paper,  is  a  necessary  element  in  a  defense  that  its 
execution  was  obtained  by  fraud  and  circumvention,  when  such  defense 
is  set  up  against  an  innocent  assignee  before  maturity ;  and  an  instruc- 
tion that,  if  the  jury  believe,  from  the  evidence,  he  was  induced  by  the 
opposite  party  to  believe  that  the  instrument  was  different  from  what  it 
really  was,  they  should  find  for  the  defendant,  thus  excluding  all  ques- 
tion as  to  the  negligence  of  the  defendant,  is  erroneous.    Ibid.  552. 

GIFT. 

Paro 

1.  Title  to  the  proceeds  of  sale  by  the  donee,  with  the  permission  of  the 
donor.  Whilst  it  is  true  that  a  parol  gift  of  a  chattel  is  incomplete 
without  delivery,  yet,  where  the  donor  permits  the  donee  to  sell  the  gift, 
and  the  donee,  with  the  proceeds  of  such  sale,  purchases  from  the  donor 
other  property,  the  title  to  such  property  is  perfect.  Carpenter  v. 
Dams,  395. 

2.  So,  where  one  gave  to  his  minor  step  son,  who  was  living  with 
him  as  a  member  of  his  family,  a  calf,  and  permitted  him  to  sell  it,  and 
then  sold  a  horse  to  him,  and  took  the  proceeds  of  the  sale  of  the  calf 
in  payment  therefor,  it  was  held,  that  the  title  to  the  horse  passed  by 
purchase,  and  not  by  gift,  and  was  perfect  in  the  son.    Ibid.  395. 
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HOMESTEAD. 

TO  WHAT  PROPERTY  IT  ATTACHES. 

1.  The  homestead  occupant  may  claim  as  his  homestead  the  whole 
lot  of  ground  upon  which  his  dwelling  house  is  situated,  if  it  does  not 
exceed  the  limited  value,  although  his  other  improvements  may  be  in 
part  or  in  whole  upon  another  lot  of  ground.  Aldrich  el  al.  v.  Thurs- 
ton, 324. 

2.  A  quarter-quarter  section  is  a  legal  subdivision  of  land,  and,  as 
such,  is  marked  as  a  lot  of  ground.    Ibid.  324. 

Extent  of  release. 

3.  Release  of,  in  one  lot  of  ground,  no  bar  to  claim  of  in  another.  The 
widow  of  one  who  died  seized  of  a  quarter  section  of  land,  on  one 
quarter  of  which  was  his  dwelling  house,  is  not  estopped  from  claiming 
homestead  in  the  lot  on  which  the  dwelling  house  is  situated,  by  exe- 
cuting a  release  of  homestead  and  dower  in  the  balance  of  the  land. 
The  operation  of  the  deed  of  release  is  confined  to  the  land  described 
therein.    Ibid.  324. 


HUSBAND  AND  WIFE. 
Liability  op  husband  to  third  parties. 

1.  Not  liable  for  necessaries  furnished  his  wife  when  she  lines  separate 
from  him  without  his  fault.  The  law  requires  the  husband  to  furnish 
the  wife  with  all  necessaries  suitable  to  her  condition  in  life,  including 
medical  attendance  in  case  of  sickness,  but  it  gives  him  the  right  to  pro- 
cure these  necessaries  himself,  and  to  decide  from  whom  and  from  what 
place  they  shall  come.  And  where  the  husband  has  provided  a  home 
for  his  wife,  together  with  the  necessaries  of  life,  and  she  receives  kind 
treatment  from  him,  but,  disregarding  this,  voluntarily,  and  without 
any  good  and  sufficient  cause,  deserts  him  and  lives  apart  from  him, 
then  the  duty  and  obligation  resting  upon  him,  to  furnish  necessaries, 
ceases.    Mevier  v.  Galloway,  517. 

2.  Party  furnishing  necessaries  to  a  wife  living  apart  from  her  hus- 
band, bound  to  know  whether  shehas  cause.  Where  a  physician  renders 
medical  services  to  a  wife  whom  he  knows  to  be  living  separate  and 
apart  from  her  husband,  he  is  bound  to  know  whether  she  has  cause  for 
so  doing  or  not,  and  if  she  has  no  cause,  he  can  not  hold  the  husband 
liable  for  such  services.    Ibid.  517. 

3.  Husband  liable  for  necessaries  furnished  the  wife  when  he  refuses 
to  furnish  them.  If  the  husband  fails  to  furnish  his  wife  with  the  ne- 
cessaries of  life  at  his  residence,  or  if  he  abuses  her  and  fails  to  dis- 
charge his  duties  as  a  husband,  so  that  she  can  no  longer  reside  with 
him,  she  has  the  undoubted  right  to  seek  a  residence  elsewhere,  and 
procure  necessaries  at  his  expense.     Ibid.  517. 
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HUSBAND  AND  WIFE.    Continued. 
Separate  maintenance  to  the  wife. 

4.  When  the  wife  is  entitled  to  separate  maintenance.  To  entitle  a  wife 
to  a  separate  maintenance,  she  must  show  that  she  lives  separate  and 
apart  from  her  husband  without  her  fault.  If  she  voluntarily  abandons 
him,  if  she  is  compelled  to  abandon  him  on  account  of  her  adultery  or 
wicked  conduct,  or  if,  by  mutual  agreement,  she  abandons  him,  she  will 
not  be  entitled  to  a  separate  maintenance.     Wahle  v.  Wahle,  510. 

5.  Verdict  of  a  jury  against  a  husband  seeking  a  divorce,  not  suffi- 
cient to  establish  the  claim  of  the  wife  to  a  separate  maintenance.  A  hus- 
band filed  a  bill  for  a  divorce,  on  the  ground  of  desertion,  and  the  wife 
answered,  justifying  the  desertion  on  the  grounds  of  the  cruelty  and 
unkindness  of  the  husband,  and  adultery  on  his  part,  and  filed  a  cross- 
bill alleging  the  same  facts,  and  praying  for  a  separate  maintenance ; 
the  issues  upon  the  bill  for  divorce  were  submitted  to  a  jury,  and  their 
verdict  was  against  the  complainant,  and  thereupon  the  court  decreed 
that  the  complainant's  bill  be  dismissed,  and  the  cross-bill  was  contin- 
ued for  hearing  until  a  subsequent  term  of  court:  Held,  that,  upon  the 
subsequent  hearing  of  the  cross-bill,  the  finding  of  the  jury  upon  the 
issues  submitted  upon  the  original  bill  was  not  sufficient  evidence  of 
the  truth  of  the  allegations  of  the  cross-bill  to  entitle  the  wife  to  a  de- 
cree for  separate  maintenance.    Ibid.  510. 

6.  Proof  of  acts  after  filing  of  bill.  On  the  hearing  of  a  cross-bill 
filed  by  a  wife  living  separate  from  her  husband,  for  a  separate  mainte- 
nance, in  which  the  husband  was  charged  with  having  committed  adul- 
tery at  different  times  and  places,  but  there  was  no  proof  sustaining  the 
charges,  the  court  properly  excluded  the  deposition  of  a  woman  who 
testified  to  the  husband  having  committed  adultery  with  her  subse- 
quently to  the  filing  of  the  cross-bill.    Ibid.  510. 

ILLINOIS  INDUSTRIAL  UNIVERSITY. 

Not  subject  to  mechanic's  lien.    See  LIENS,  8. 

INCUMBRANCE. 
Op  notice  of.    See  NOTICE,  2. 

INFANTS. 
Presumption  of  emancipation. 

1.  Suit  for  wages,  without  objection  by  his  father.  Where  a  minor 
worked  for  the  defendant,  and,  after  he  became  of  age,  brought  suit  for 
his  wages,  and  the  father  was  called  as  a  witness  on  behalf  of  his  son, 
and  made  no  claim  to  the  wages,  and  spoke  of  the  transaction  as  his 
son's,  the  presumption  is  that  he  had  emancipated  his  son  at  the  time 
the  services  were  rendered,  and  a  recovery,  under  these  circumstances, 
by  the  son,  would  be  a  bar  to  any  claim  by  the  father  for  the  son's 
wages.    Scott  v.  White,  287 


702  INDEX. 

INFANTS.     Continued. 
Doctrine  of  estoppel  applicable  to. 

Receiving  money  for  land  after  becoming  of  age.    See  ESTOPPEL,  4. 
Incapable  op  consenting  to  sexual  connection.    See  SEDUCTION,  7. 

INJUNCTIONS. 
By  what  court  gbanted. 

1.  Of  the  Supreme  Court.    See  JURISDICTION,  7. 
Of  the  bill. 

2.  To  enjoin  the  issuing  of  corporate  bonds.    See  CHANCERY,  2. 

3.  Requisites  of  bill  to  enjoin,  for  computing  excessive  interest  on'back 
taxes.    See  TAXES  AND  TAXATION,  6. 

To  restrain  the  collection  of  taxes. 

4.  Not  favored.  A  bill  in  equity  to  restrain  the  collection  of  taxes 
is  not  looked  upon  with  favor  by  courts  of  chancery,  and  it  may  be  laid 

•  down  as  the  settled  rule  of  this  court,  that  a  court  of  equity  will  not 
take  jurisdiction,  except  in  certain  specified  cases.  Swinney  et  al.  v. 
Beard  et  al.  27. 

5.  When  and  for  what,  bill  lies.  A  court  of  equity  will  not  interfere 
to  restrain  the  collection  of  a  tax,  except  where  the  tax  is  unauthorized 
by  law,  or  where  it  is  assessed  upon  property  not  subject  to  taxation, 
and  even  in  such  cases,  it  will  not  take  jurisdiction  except  under  special 
circumstances  showing  that  the  collection  of  the  tax  will  be  likely  to 
produce  irreparable  injury,  or  cause  a  multiplicity  of  suits.  When 
levied  by  officers  or  persons  authorized  by  law  to  levy  the  same,  tbe 
collection  of  the  tax  will  not  be  restrained  on  the  ground  of  irregulari- 
ties and  informalities  in  its  levy  or  collection ;  but  if  the  levy  shows 
on  its  face  that  it  was  made  for  an  unauthorized  purpose,  or  for  fraudu- 
lent purposes,  it  has  been  held  that  a  court  of  equity  may  stay  its  collec- 
tion by  injunction.    Ibid.  27. 

6.  If  a  bill  to  restrain  town  officers  from  the  collection  of  a  tax 
alleges  fraud  in  the  levy  of  the  taxes  to  pay  a  judgment  fraudulently 
recovered  against  the  town,  this  will  give  the  court  jurisdiction  to  grant 
the  relief  prayed.    Leitch  et  al.  v.  Wentworth  et  al.  146. 

Damages  on  dissolution. 

7.  What  are  proper.  Upon  the  dissolution  of  an  injunction  enjoin- 
ing the  collection  of  a  judgment  at  law,  the  court  is  in  no  event  author- 
ized to  assess  damages  beyond  ten  per  cent  on  the  amount  enjoined.  It 
has  no  power  to  include  the  amount  of  the  judgment  in  the  damages 
assessed.  A  reasonable  attorney's  fee  may  also  be  included.  Joslynw. 
Dickerson  et  al.  25. 

INSTRUCTIONS. 
Of  their  requisites. 

1.  Should  not  assume  facts.  It  is  error  for  the  court,  in  an  action  of 
trover,  to  instruct  the  jury  that  the  plaintiff  is  entitled  to  recover  the 
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INSTRUCTIONS.    Of  their  requisites.    Continued. 

difference  between  the  value  of  goods  when  converted  and  their  value 
when  returned,  as  this  is  assuming  there  was  a  difference,  instead  of 
leaving  it  to  the  jury  to  find  whether  there  was  any  difference  or  not. 
Barrelett  v.  Belgard,  280. 

2.  Singling  out  facts.  An  instruction  which  singles  out  certain  facts 
and  gives  them  undue  prominence,  and,  by  peculiar  phraseology,  seems 
to  imply  their  existence,  and  then  informs  the  jury  that,  from  them, 
they  are  entitled  to  view  the  entire  transaction  with  suspicion,  is  erro- 
neous.   Homes  v.  Hale,  552. 

3.  In  doubtful  cases,  the  court  should  not,  by  instructions,  single  out 
isolated  portions  of  the  evidence  and  tell  the  jury  to  consider  them;  all 
the  evidence  is  for  the  consideration  of  the  jury,  and  the  practice  of 
making  detached  portions  prominent,  should  not  be  encouraged. 
Hatch  et  al.  v.  Marsh,  370. 

4.  Reference  to  facts.  Where  an  instruction  says  to  the  jury,  that 
"  if  they  believe,  from  the  evidence,"  etc.,  in  such  way  that,  by  a  fair 
and  reasonable  construction,  the  expression  would  apply  to  each  fact 
they  are  required  to  find  by  the  instruction,  it  is  sufficient  without  again 
repeating  it.    Toledo,  Wabasli  and  Western  Railway  Co.  v.  Lockhart,  627. 

5.  Defective,  not  cured  by  others.  An  instruction,  given  for  the  plain- 
tiff, that  he  is  entitled  to  recover  if  the  injury  complained  of  was 
caused  by  any  defect  in  the  machinery  provided  by  his  employers,  is 
not  cured  by  a  subsequent  instruction,  given  for  the  plaintiff,  that  he  is 
entitled  to  recover  if  the  injury  was  occasioned  in  manner  and  form  as 
charged  in  the  declaration.  Camp  Point  Manufacturing  Co.  v.  Ballou, 
Admr.  417. 

6.  Nor  does  the  fact  that  instructions  given  for  the  defendant  restrict 
the  plaintiff's  right  to  recover,  to  the  defects  alleged  in  the  declaration, 
obviate  the  objection  to  the  plaintiff's  instruction  that  he  may  recover 
for  injury  caused  by  any  defect  in  defendant's  machinery.     Ibid.  417. 

7.  Must  be  based  on  evidence.  An  instruction  based  upon  a  state  of 
facts  which  there  is  no  evidence  tending  to  prove,  should  not  be  given. 
Illinois  Central  Railroad  Co.  v.  Cragin,  Admr.  177;  Indianapolis, 
Bloomington  and  Western  Railway  Co.  v.  Birney,  391. 

8.  An  instruction  that  the  jury  should  find  in  a  particular  way,  if 
they  believe  certain  specified  facts,  is  erroneous,  if  there  is  a  want  of 
evidence  of  the  existence  of  any  material  part  of  such  specified  facts. 
Alexander  v.  Town  of  Mt.  Sterling,  366. 

9.  An  instruction  which  tells  the  jury  that  if  a  certain  fact  exists, 
virtually  tells  them  that  there  is  evidence  from  which  they  can  find  that 
fact;  and  if  there  is  no  such  evidence,  the  instruction  is  calculated  to 
mislead  the  jury,  and  is  erroneous.  Indianapolis  and  St.  Louis  Rail- 
road Co.  v.  Miller,  463. 
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INSTRUCTIONS.    Of  their  requisites.    Continued. 

10.  Need  not  be  repeated.  It  was  not  error  to  refuse  an  instruction  to 
the  effect  that  the  defendant  had  a  right  to  use  such  force  in  expelling 
plaintiff  from  his  premises  as  an  ordinarily  prudent  and  cautious  man 
would  have  done  under  the  circumstances,  when,  by  another  instruction, 
the  jury  had  been  told  that  the  defendant  had  a  right  to  use  such  force 
as  was  reasonably  necessary,  as  the  instruction  given,  in  substance,  con- 
tained  all  that  was  embraced  in  the  one  refused,  and  the  court  was  not 
required  to  repeat  it.    Jones  v.  Jones,  562. 

11.  Abstract  proposition.  The  giving  or  refusing  of  instructions 
containing  mere  abstract  propositions  of  law,  is  not  error.  Ryan  et  al. 
v.  Donnelly,  100. 

12.  Modifying.  Where  a  party  asks  an  instruction  which  should 
not  be  given  at  all,  but  the  same  is  modified  and  given,  he  will  not  be 
in  a  position  to  complain  of  the  modification.    Ibid.  150. 

INSURANCE. 
Of  the  application. 

1.  When  an  application  for  insurance  is  prepared,  signed  and  pre- 
sented by  the  owner,  the  company  has  the  right  to  rely  upon  its  correct- 
ness, and  if  incorrect  in  any  material  part  it  avoids  the  policy.  Andes 
Insurance  Go.  v.  Fish,  620. 

2.  Knowledge  of  facts  by  agent.  It  is  competent  to  show,  by  parol, 
that  an  application  for  a  policy  of  insurance,  signed  by  the  assured,  was 
filled  out  by  the  agent  of  the  company,  with  full  knowledge  of  all  the 
facts,  for  in  such  case  it  would  be  the  act  of  the  company  as  well  as  of 
the  assured,  and  its  representations  are  then  as  conclusive  upon  the 
company  as  upon  the  assured.  All  charge  of  fraud  and  deception  on 
the  part  of  the  assured  might  then  be  refuted.    Ibid.  620. 

3.  As  to  title  of  assured.  When  an  applicant  for  insurance  fully  dis- 
closes to  the  company  or  its  agents  the  necessary  facts  as  to  the  title  to 
the  property,  or  the  company  is  otherwise  cognizant  of  the  facts,  and 
they  dispense  with  any  act  on  the  part  of  the  assured,  they  are  estopped 
from  denying  the  description  adopted  in  the  policy.  If,  from  all  the 
facts  in  the  case,  they  erroneously  determine  that  the  assured  has  one 
kind  of  interest  in  the  premises,  when  he  has  another,  they  can  not  be 
heard  to  say  that  they  were  mistaken,  and  by  that  means  escape  liabil- 
ity.   Ibid.  620. 

As  to  character  of  title. 

4.  Where  a  policy  of  insurance  contained  a  clause,  that  "  if  there 
appears  any  fraud  or  false  swearing,  the  assured  shall  forfeit  all  claim 
under  the  policy,"  and  on  the  trial  of  a  suit  brought  upon  the  policy, 
the  assured,  in  his  deposition,  stated  that  he  owned  the  property  at  the 
time  it  was  insured,  under  a  certain  deed,  a  copy  of  which  he  attached 
to  his  deposition  and  made  a  part  of  it,  and  it  appeared  by  the  deed 
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INSURANCE.    As  to  character  op  title.    Continued. 

that  he  only  had  a  life  estate,  it  was  held,  that  this  was  not  such  false 
swearing  as  to  preclude  a  recovery  upon  the  policy.  Andes  Insurance 
Co.  v.  Fish,  620. 

5.  In  the  absence  of  fraud  or  mistake,  and  when  not  otherwise  lim- 
ited by  the  policy,  the  assured  is  entitled  to  recover,  where  he  has  an 
insurable  interest  at  the  time  the  policy  is  obtained  and  also  at  the  time 
of  the  loss,  whether  that  interest  is  a  title  in  fee  simple,  for  life,  or  only 
merely  equitable,  the  whole  amount  of  damage  done,  not  exceeding  the 
amount  for  which  it  was  insured.    Ibid.  620. 

Limitation— pleading. 

6.  A  limitation  of  twelve  months  within  which  to  bring  a  suit  upon 
a  policy  of  insurance  is  a  reasonable  one,  but  where  the  assured  forbears 
bringing  the  suit  at  the  instance  of  the  company,  and  whilst  negotia- 
tions for  a  settlement  are  in  progress,  it  will  afford  a  sufficient  excuse 
for  not  bringing  the  suit  pending  the  negotiations.     Ibid.  620. 

7.  And  in  a  suit  brought  after  the  expiration  of  the  twelve  months, 
it  is  not  necessary  for  the  plaintiff  to  allege  any  excuse  for  not  bringing 
it  within  the  time,  but  the  same  rule  of  pleading  applies  as  to  other 
limitations  of  actions.  If  it  is  insisted  upon,  it  must  be  set  up  by  the 
defense,  and  the  plaintiff  may  then  reply  the  facts  relied  upon  as  his 
excuse  for  not  bringing  his  suit  within  the  time  limited.    Ibid.  620. 

Liability  op  agent. 

8.  In  case  of  insolvency  of  company.    See  AGENCY,  2,  3. 

INTEREST. 

Of  the  rate. 

1.  As  against  an  executor.  An  executor,  who  was  authorized  by 
will  to  sell  real  estate  and  invest  the  proceeds  for  the  benefit  of  the  dev- 
isees, held  moneys  so  obtained,  without  making  any  investment,  and 
without  rendering  the  annual  account  required  by  statute,  for  several 
years.  It  did  not  appear,  however,  that  he  had  put  the  money  out  at 
interest,  or  that  it  was  put  to  use  in  any  trade  or  investment  on  his  own 
account :  Held,  under  the  circumstances,  the  executor  was  chargeable 
with  interest  at  the  rate  of  six  per  cent  only,  with  annual  rests,  or  com- 
pounded.   Rough  v.  Harvey  et  al.  72. 

2.  Generally.  Ten  per  cent  interest  per  annum  is  not  a  rate  which 
courts  can  allow  in  the  absence  of  agreement.    Ibid.  72. 

3.  On  back  taxes— ten  per  cent  not  allowed.  See  TAXES  AND  TAX- 
ATION, 5. 

INTOXICATING  LIQUORS. 
Construction  op  statute.  , 

1.    Act  of  January  13, 1872,  in  relation  to  sale  of,  to  be  strictly  con- 
strued.   The  statute  in  relation  to  the  sale  of  intoxicating  liquors,  being 
45— 71st  III. 
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INTOXICATING-  LIQUORS.    Construction  of  statute.    Continued. 
highly  penal  in  its  character,  and  introducing  remedies  unknown  to  the 
common  law,  in  which  the  person  prosecuting  has  decided  advantages 
over  the  party  defending,  should  receive  a  strict  construction.    Meidel 
v.  Anthis,  241. 

Action  by  wife  for  sale  to  husband. 

2.  Sale  by  others,  no  defense.  In  a  suit  by  a  wife  to  recover  damages 
for  injury  to  her  means  of  support,  by  reason  of  the  death  of  her  hus- 
band, caused  by  intoxication  produced  by  intoxicating  liquors  sold  to 
him,  it  will  avail  the  defendant  nothing  to  show  that  other  persons  sold 
liquor  to  the  husband  that  may  have  contributed  to  his  intoxication. 
The  statute  has  given  an  action  to  the  party  injured,  severally  or  jointly, 
against  any  person  or  persons  who  shall,  by  selling  or  giving  intoxica- 
ting liquors,  have  caused  the  intoxication  in  whole  or  in  part.  Emory 
v.  Addis,  273. 

3.  Action  may  be  joint  or  several.  The  party  injured  may  elect  to 
proceed  severally  or  jointly  against  the  persons  who  caused  the  intoxi- 
cation, but  there  can  be  but  one  satisfaction  for  the  injury.  A  recovery 
and  satisfaction  by  the  party  injured  against  one,  would  constitute  an 
effectual  bar  to  any  recovery  against  another  who  may  have,  "  in  part," 
contributed  to  cause  the  intoxication.    Ibid.  273. 

4.  Grounds  for  recovery.  In  a  suit  by  a  wife,  to  recover  damages  on 
account  of  the  sale  of  intoxicating  liquor  to  her  husband,  she  must  show 
that  she  has  been  injured  either  in  her  person,  her  property  or  means  of 
support,  before  she  can  recover.    Kellerman  v.  Arnold,  632. 

5.  Mental  pain  suffered  by  the  wife  is  not  an  element  of  damages  to 
be  considered.    Meidel  v.  Anthis,  241. 

6.  Means  of  support  defined.  The  means  of  support  referred  to  in 
the  statute  embraces  all  those  resources  from  which  the  necessaries  and 
comforts  of  life  are  or  may  be  supplied,  such  as  lands,  goods,  salaries, 
wages  or  other  sources  of  income.    Ibid.  241. 

7.  "Where  the  proceeds  of  a  man's  labor  in  cultivating  land  are  the 
only  means  of  support  of  his  wife,  any  injury  by  which  his  capacity  to 
cultivate  land  is  sensibly  diminished,  is  an  injury  to  the  means  of  sup- 
port of  the  wife,  and  if  such  injury  is  occasioned  by  the  sale  of  intoxi- 
cating liquor  to  the  husband,  the  seller  will  be  liable  to  the  wife  for 
such  injury  to  her  means  of  support.    Ibid.  241. 

8.  But  it  is  necessary  to  prove  that  the  injury  to  the  husband  did 
incapacitate  him  from  contributing  as  usual  to  the  support  of  the  wife. 
Ibid.  241. 

9.  Exemplary  damages.  Before  a  wife  can  recover  exemplary  dama- 
ges in  a  suit  against  a  party  for  selling  intoxicating  liquor  to  her  hus- 
band, she  must  not  only  show  that  she  has  sustained  actual  damage  to 
her  person,  her  property  or  her  means  of  support,  but  also  some  aggra- 
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INTOXICATING  LIQUORS. 

Action  by  wife  for  sale  to  husband.    Continued. 
vating  circumstances  accompanying  the  transaction,  on  the  part  of  the 
party  selling  the  liquor.    Kellerman  v.  Arnold,  632. 

10.  In  an  action  by  a  wife  for  injury  sustained  by  reason  of  the  sale 
of  intoxicating  liquor  to  her  husband,  she  is  not  entitled  to  recover  ex- 
emplary damages  unless  actual  damage  is  proved  and  found.  Meidel 
v.  Anthis,  241. 

11.  Whilst  it  is  true  that  the  statute  allows  exemplary  damages  to 
be  awarded  to  the  wife  in  a  suit  for  injury  occasioned  by  the  sale  of  in- 
toxicating liquor  to  the  husband,  such  damages  can  only  be  by  way  of 
example,  or  as  a  warning  to  deter  the  defendant  and  others  from  similar 
transactions,  and  not  by  way  of  punishment,  and  aggravating  circum. 
stances  must  be  shown.    Ibid.  241. 

JUDGE. 
Holding  court  in  another  circuit. 

Presumption  in  favor  of  legality.    See  COURTS,  1. 

JUDGMENTS. 
Requisites. 

1.  Must  be  for  a  certain  and  definite  sum  of  money.  A  judgment  for 
"  four  hundred  and  sixty-one  and  53-100  damages,"  is  not  for  any  sum 
of  money,  and  is  therefore  a  nullity.     Carpenter  v.  Sherfy  et  al.  427. 

Before  justice  of  the  peace. 

2.  Limited  by  sum  claimed.  In  suits  originating  before  justices  of 
the  peace,  the  plaintiff  is  limited,  in  his  recovery,  by  the  amount  of  his 
claim  indorsed  on  the  summons,  and  it  is  error  to  render  judgment  in 
his  favor  for  a  greater  sum.  Toledo,  Peoria  and  Warsaw  Railway  Co.  v 
Pence,  174. 

In  debt. 

In  damages  only,  erroneous.    See  VERDICT,  3. 

Nil  dicit. 

When  proper.    See  PRACTICE,  8. 

Relief  against  in  equity. 

Not,  where  party  was  guilty  of  negligence.    See  CHANCERY,  14. 
Effect  of  reversal  for  want  of  jurisdiction. 

Leaves  judgment  appealed  from  in  force.    See  JURISDICTION,  8. 
When  reversed  as  to  all  the  defendants.    See  PRACTICE  IN 
SUPREME  COURT,  16. 

JUDICIAL  POWERS. 
Can  not  be  delegated  to  master  in  chancery.    See  MORTGAGE,  9. 
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JUDICIAL  SALES. 
Op  sale  under  decree. 

1.  Decree  construed  as  to  time  of  making  deed.  Where  a  decree  for 
the  sale  of  real  estate  in  default  of  the  payment  of  money,  directs  the 
master  in  chancery  to  make  the  sale  and  execute  a  deed,  the  proper 
construction  of  the  decree  is,  that  the  deed  is  not  to  be  made  until  after 
the  expiration  of  the  period  allowed  by  law  within  which  redemption 
may  be  effected.    Burke  et  al.  v.  Weaver  et  al.  359. 

2.  Making  deed  will  not  affect  sale.  In  such  case,  the  master- has  no 
authority  to  make  a  deed  at  the  date  of  sale,  and  if  he  does  so,  and 
reports  that  fact  to  the  court,  that  part  of  his  report  should  not  be  ap- 
proved, but  the  execution  of  the  deed,  instead  of  a  certificate  of  pur- 
chase,  in  no  manner  affects  the  regularity  of  the  sale,  and  it  is  error  to 
set  the  sale  aside  on  that  account.    Ibid.  359. 

3.  Master's  report  need  not  set  out  the  notice  of  sale.  It  is  sufficient 
for  the  master  in  chancery,  in  his  report  of  a  sale  made  under  a  decree 
of  court,  to  state  that  he  gave  the  notice  required  by  the  decree,  with- 
out stating  what  that  notice  was.    Ibid.  359. 

4.  Purchaser  entitled  to  certificate  of  purchase  only.  It  is  the  duty 
of  the  master  in  chancery,  when  he  makes  a  sale  of  real  estate  under  a 
decree  of  court,  for  the  payment  of  money,  instead  of  executing  a  deed, 
to  give  a  certificate  of  purchase,  showing  when  the  purchaser  will  be 
entitled  to  a  deed.    Ibid.  359. 

Sheriff's  deed. 

5.  Upon  a  sale  on  execution,  must  be  to  the  purchaser  or  his  assignee. 
A  sheriff's  deed  made  in  pursuance  of  a  sale  on  execution,  must  be  to 
the  person  to  whom  the  certificate  of  purchase  was  issued,  or  to  his 
assignee,  and  if  the  deed  is  made  to  another,  although  it  recites  that  he 
is  the  assignee  of  the  certificate,  it  is  a  nullity,  if,  in  fact,  the  certificate 
was  not  assigned.     Carpenter  v.  Sherfy  et  al.  427. 

JURISDICTION. 
By  consent. 

1.  The  fact  that  a  defendant  in  a  bastardy  proceeding  takes  an  ap- 
peal from  the  county  court  to  the  circuit  court,  can  not  confer  jurisdic- 
tion on  that  court.  Consent  of  parties  can  not  confer  jurisdiction  upon 
a  court  in  which  the  law  has  not  vested  it.    Peak  v.  The  People,  273. 

Of  county  courts  and  justices. 

2.  For  injury  to  real  estate.  The  act  of  1872  gave  justices  of  the 
peace  jurisdiction  in  "all  actions  for  damages  for  injuries  to  real  prop- 
erty," and,  by  a  recent  statute,  county  courts  were  given  concurrent 
jurisdiction  with  circuit  courts  in  all  that  class  of  cases  in  which 
justices  of  the  peace  have  jurisdiction  where  the  amount  does  not 
exceed  $500.    Lachman  v.  Deisch  et  al.  59. 
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JURISDICTION.    Of  county  courts  and  justices.    Continued. 

3.  Jurisdiction  of  appeals  in  county  courts,  not  exclusive.  See  AP- 
PEALS, 1. 

Presumption. 

4.  In  favor  of  in  superior  courts.  Nothing  will  be  intended  to  be 
•out  of  the  jurisdiction  of  a  superior  court.  Such  courts  will  be  pre- 
sumed to  be  acting  within  the  limits  of  their  jurisdiction  until  the  con- 
trary is  made  to  appear.     Wallace  et  al.  v.  Cox,  548. 

5.  If  it  is  possible  for  the  court  to  have  jurisdiction,  it  will  be  pre- 
sumed the  state  of  facts  existed  which  authorized  it  to  render  the  judg- 
ment it  does  render.     Ibid.  548. 

TO  SEND  PROCESS  OUT  OP  COUNTY. 

6.  How  questioned.  Where  a  defendant  seeks  to  raise  the  question 
of  jurisdiction,  in  a  case  where  the  summons  has  been  served  in  a  for 
eign  county,  he  must  do  so  by  plea  in  abatement.  He  can  not  avail  of 
it  by  demurrer,  or  by  writ  of  error  after  default.    Ibid.  548. 

Supreme  Court. 

7.  To  grant  injunctions.  The  Supreme  Court  has  no  jurisdiction  to 
grant  an  original  injunction  in  a  case,  and  if  it  had,  it  could  not  be 
allowed  except  upon  bill  in  chancery.  It  could  not  be  allowed  on 
motion  in  a  suit  at  law.    Bryant  et  al.  v.  The  People,  32. 

Reversal  for  wantt  of  jurisdiction. 

8.  Effect  in  court  below.  Where  a  judgment  of  the  circuit  court,  on 
an  appeal  from  the  county  court,  is  reversed,  for  want  of  jurisdiction 
in  the  circuit  court  to  entertain  the  appeal,  the  judgment  of  the  county 
court  is  left  in  force.    Peak  v.  The  People,  273. 

Inferior  courts  of  cities. 

Common  Pleas  Court  of  Elgin  has  no  jurisdiction  to  enjoin  judgment 
of  a  justice  of  the  peace  rendered  outside  of  the  city.  See  COMMON 
PLEAS  COURT  OF  ELGIN,  1. 

To  grant  letters  of  administration.     See  ADMINISTRATION  OF 
ESTATES,  2. 

JURY. 

Competency  of  juror. 

1.  Opinion  on  construction  of  a  resolution.  Where  a  juror  was  chal 
lenged  as  having  formed  an  opinion  as  to  the  construction  of  a  written 
resolution  of  the  directors  of  an  insurance  company,  which  had  been 
offered  in  evidence  on  the  trial  of  a  former  case  similar  to  the  one  on 
trial,  and  in  which  former  case  the  person  had  served  as  a  juror,  and 
the  court  disallowed  the  challenge:  Held,  that,  as  the  construction  of 
the  resolution  was  a  question  of  law,  the  court  did  not  err  in  holding 
the  juror  incompetent.  Wischover  v.  German  Mutual  Fire  Ins.  Co. 
etc.  65. 

In  chancery. 

Referring  issue  to}  discretionary.    See  CHANCERY,  4. 
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JUSTICE  OF  THE  PEACE. 
Jurisdiction. 

For  injury  to  real  estate.    See  JURISDICTION,  2. 

LACHES. 

TO  RELY  UPON  ILLEGAL  CONSIDERATION. 

1.  In  a  proceeding  to  foreclose  a  mortgage,  the  defendant  can  not  set 
up,  by  way  of  defense,  the  illegal  consideration  of  the  indebtedness 
secured  by  the  mortgage,  and  therefore  the  defendant  is  guilty  of  no 
laches  in  failing  to  do  so,  and  is  not  thereby  precluded  from  filing  a  bill 
in  chancery  to  set  aside  the  mortgage  and  the  scire  facias  proceeding, 
as  a  cloud  upon  his  title,  upon  the  ground  of  the  illegality  of  the  con- 
sideration of  the  mortgage  debt.    Henderson  v.  Palmer \  579. 

AS  A  DEFENSE  IN  EQUITY. 

Must  be  pleaded.    See  CHANCERY,  8. 

LANDLORD  AND  TENANT. 

Remedy  to  injury  to  premises. 

1.  Landlord  may  recover  while  tenant  is  in  possession.  The  owner 
of  real  estate  may  maintain  an  action  in  the  county  court  for  a  perma- 
nent injury  to  his  property  by  the  construction  of  a  drain,  notwithstand- 
ing it  is  in  the  occupancy  of  a  tenant.    Lachman  v.  Deisch  et  al.  59. 

Right  to  distrain  for  rent. 

2.  Wot  waived  by  taking  note  and  chattel  mortgage  for  rent  due.  The 
acceptance  of  an  obligation  of  an  inferior,  or  even  of  an  equal  degree, 
does  not  extinguish  a  prior  obligation,  unless  such  is  the  express  agree- 
ment of  the  parties,  and  rent  issuing  out  of  the  realty  is  of  a  higher 
obligation  than  any  simple  contract.    Atkins  v.  Byrnes,  326. 

3.  Hence,  the  execution  of  a  promissory  note  for  rent  due,  and  a 
chattel  mortgage  to  secure  its  payment,  does  not  operate  as  a  waiver  of 
the  right  to  enforce  payment  by  distress.    Ibid.  326. 

4.  When  landlord  may  distrain  before  the  expiration  of  the  term. 
Where,  by  the  terms  of  the  lease  or  contract  of  renting,  the  rent  becomes 
due  before  the  expiration  of  the  term,  the  landlord  is  authorized  to  dis- 
train when  it  is  due,,  and  is  under  no  obligation  to  wait  until  the  expi- 
ration of  the  term.    Ibid.  326. 

Tenant  not  allowed  to  dispute  title.    See  ESTOPPEL,  5. 

LAND  WARRANTS. 

Counterfeit.  • 

Bight  to  recover  price  paid  on  purchase.  See  COUNTERFEIT 
WARRANTS,  1. 
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LAW  AND  FACT. 

AS  TO  WHAT  A  CONTRACT  WAS. 

1.  '  And  its  legal  effect.  Where  it  appeared  that  there  was  a  verbal 
contract  between  the  plaintiff  and  another,  in  regard  to  the  services 
of  the  plaintiff's  daughter,  the  question  as  to  what  the  contract  was,  was 
one  of  fact,  for  the  jury;  but  the  question  as  to  what  the  legal  effect  of 
it  was,  was  a  question  of  law,  and  it  was  error  to  submit  both  of  these 
questions  to  the  determination  of  the  jury  by  instruction.  White  v. 
Murtland,  250. 

What  facts  make  a  sale. 

2.  Is  a  question  of  law.    See  SALES,  8. 

LEGACY. 
When  a  charge  on  realty.    See  WILLS,  4. 
Abatement  op.    See  WILLS,  3. 

LEGAL  REPRESENTATIVE. 
Defined.    See  DEED  OF  TRUST,  5,  6,  7. 

LEVY. 
What  property  subject  to. 

Held  under  forthcoming  bond,  is  not.    See  ATTACHMENTS,  3. 
Levy  on  real  estate. 

As  creating  a  lien.    See  LIENS,  2. 

LICENSES. 

Ordinance  relating  to  hackmen,  etc.,  construed.    See  CARRIERS, 

20,  21. 

LIENS. 
Judgment  lien — its  duration. 

1.  Not  continued  beyond  seven  years  by  levy  of  an  execution.  The 
levy  of  an  execution  on  land  in  the  county  where  the  execution  issues, 
creates  no  lien  on  the  land;  in  such  case  the  lien,  if  any  exists,  is  that 
of  the  judgment,  and  the  levy  of  an  execution  will  not  operate  to  con- 
tinue  the  lien  of  the  judgment  beyond  the  statutory  period  of  seven 
years.     Conwell  v.  Watkins  et  al.  488. 

Levy  of  execution  on  real  estate. 

2.  As  creating  a  lien.  The  levy  of  an  execution  upon  real  estate 
has  no  force  in  the  creation  of  a  lien,  except  in  the  single  instance 
where  the  execution  is  issued  to  a  foreign  county,  and  a  certificate  of 
levy  recorded  as  the  statute  requires.     Conwell  v.  Watkins  et  al.  488. 

Mechanic's  lien. 

3.  Law  does  not  apply  to  public  school  property.  A  mechanic,  hav- 
ing a  claim  against  a  board  of  education  or  school  directors,  has  no 
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LIENS.    Mechanic's  lien.    Continued. 

right  to  file  a  petition  and  enforce  a  specific  lien  upon  school  property, 
under  the  Mechanic's  Lien  Law  of  the  State.  Thomas  v.  Boovrd  of  Edu- 
cation of  Urbana  School  District,  283. 

4.  Law  in  relation  to,  does  not  apply  to  work  donefor  the  State.  The 
Mechanic's  Lien  Law  refers  to  individuals  and  private  corporations,  and 
does  not  apply  to  labor  done  or  materials  furnished  for  the  State,  or 
general  or  local  public,  or  even  for  those  who  hold  property  of  the  State 
in  trust,  and  are  improving  it  for  and  under  the  direction  of  the  State. 
Thomas  v.  Industrial  University  et  al.  310. 

5.  The  fact  that  a  State  institution  is  managed  by  a  board  of  trustees, 
who  may  sue  and  be  sued,  does  not  authorize  the  special  and  restricted 
remedy  against  the  property  of  the  State  under  their  control,  provided 
by  the  Mechanic's  Lien  Law  against  individuals  and  private  corpora- 
tions,  especially  where  the  trustees  are  expressly  prohibited  from  bind- 
ing  the  State  beyond  the  amount  appropriated  for  the  use  of  the  insti- 
tution.   Ibid.  310. 

6.  When  work  is  partly  done.  A  workman  who  undertakes  to  per- 
form an  entire  contract  can  not  quit  when  he  chooses,  without  cause, 
and  enforce  a  lien  for  such  portion  of  the  work  as  he  may  have  per- 
formed. Nor  can  he  enforce  a  lien  for  each  week's  wages.  He  has  no 
power  to  split  up  an  entire  demand,  and  maintain  several  suits,  and 
enforce  several  liens.    Ibid.  310. 

7.  Petition  for  mechanic's  lien  by  sub-contractor.  A  petition  to 
enforce  a  lien  by  a  sub-contractor,  which  fails  to  set  out  the  terms  of 
the  contract  with  the  principal  contractor,  and  that  the  sub-contract 
was  within  the  power  of  the  principal  contractor  to  make,  so  as  to  bind 
the  owner  of  the  property,  or  that  there  was  a  sufficient  fund  due  the 
principal  contractor  to  pay  the  petitioner,  or  that  he  had  performed  his 
contract,  is  substantially  defective.    Ibid.  310. 

8.  The  Illinois  Industrial  University  is  a  State  institution,  and  not 
subject  to  the  Mechanic's  Lien  Law.    Ibid.  310. 

Vendok's  lien. 

9.  For  improvements  which,  by  the  terms  of  sale,  the  vendee  was 
to  make.  Where  a  party  sells  an  interest  in  real  estate  to  another,  in 
consideration  of  the  undertaking  by  the  vendee  to  make  certain  im- 
provements, and  the  vendee  places  in  the  hands  of  the  vendor  funds,  to 
be  applied  toward  paying  for  such  improvements,  and  the  necessary 
cost  of  such  improvements  exceeds  the  amount  furnished  by  the  vendee, 
and  the  vendor  pays  it,  the  amount  of  such  excess  may  be  regarded  as 
unpaid  purchase  money,  for  which  the  vendor  may  enforce  a  lien,  by 
sale  of  the  interest  of  the  vendee  in  the  property.    Grove  v.  Miles,  376. 

10.  Proof  of  the  value  of  the  improvements.  Where  a  vendor  seeks 
to  enforce  a  lien  for  the  cost  of  improvements  paid  by  him,  which,  by 
the  terms  of  sale,  the  vendee  was  to  pay,  proof  of  the  amount  so  paid, 
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LIENS.    Vendor's  lien.    Continued. 

without  any  evidence  as  to  the  value  of  the  improvements,  is  not  suffi- 
cient, when  the  proof  made  by  the  vendee  is,  that  the  whole  cost  of 
making  the  improvements  which  the  vendee  should  have  made  ought  to 
have  been  much  less  than  the  amount  paid  by  the  vendor.  Under  such 
circumstances  the  vendor  should  not  only  show  what  he  paid,  but  he 
should  make  some  proof  in  regard  to  the  value  of  the  improvements 
for  which  he  paid.     Grove  v.  Miles,  376. 

11.  Of  tlie  rents  and  profits.  In  a  proceeding  to  enforce  a  vendor's 
lien,  where  the  vendor  has  had  the  possession  and  control  of  the  prop- 
erty, the  vendee  should  be  credited  with  a  share  of  whatever  the  vendor 
may  have  received,  in  respect  to  the  use  and  enjoyment  of  the  property, 
proportioned  to  the  amount  he  may  have  paid  on  his  purchase.  Ibid. 
376. 

Priority  of  liens. 

12.  When  determined  by  prior  possession.  "Where  two  parties  have 
chattel  mortgages  on  the  same  property,  and  they  both  permit  the  prop 
erty  to  remain  in  the  possession  of  the  mortgagor  an  unreasonable 
length  of  time  after  the  maturity  of  their  respective  mortgages,  they 
can  not,  as  against  the  claim  of  a  third  party,  enforce  them ;  but,  as 
against  each  other,  the  one  first  acquiring  possession  of  the  property  is 
entitled  to  priority  of  lien.    Atkins  v.  Byrnes,  326. 

Notice  op  lien.    See  NOTICE,  1,  2. 

LIMITATIONS. 
Limitation  act  op  1839. 

1.  Applies  to  railroad  company  in  suit  in  equity.  If  a  railway  com- 
pany in  possession  of  a  railroad  and  its  appendages,  under  a  deed  which 
is  color  of  title,  acquired  in  good  faith,  pays  all  taxes  legally  assessed 
thereon  for  seven  successive  years  preceding  the  commencement  of  a 
suit  in  equity  to  divest  its  title  to  land  occupied  by  it  as  a  right  of  way, 
this  will  be  a  complete  defense.  Lake  Shore  and  Michigan  Southern 
Railway  Go.  v.  Pittsburg,  Ft.  Wayne  and  Chicago  Railway  Co.  38. 

2.  Of  the  color  of  title  and  good  faith.  Even  if  a  deed  is  made  from 
a  mere  volunteer,  without  title,  it  will  still  be  good  color  of  title  under 
the  Limitation  laws,  and  the  presumption,  in  the  absence  of  proof  to 
the  contrary,  is,  that  it  was  acquired  in  good  faith.    Ibid.  38. 

3.  A  tax  deed  acquired  by  a  trustee  while  in  the  possession  of  the 
land,  by  suffering  it  to  go  to  sale,  can  not  be  set  up  by  him  as  color  of 
title  acquired  in  good  faith,  to  defeat  a  bill  filed  by  the  cestui  que  trust 
for  an  account  and  for  redemption.    CHalloran  v.  Fitzgerald,  53. 

In  insurance  policy. 

Must  be  set  up  in  defense.    See  INSURANCE,  6,  7. 
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MALICIOUS  PROSECUTION. 
Good  faith  on  part  of  prosecutor. 

1.  In  an  action  for  malicious  prosecution,  good  faith  on  the  part  of 
the  prosecutor  is  always  an  important,  if  not  a  vital  element  of  inquiry, 
and  is  always  a  sufficient  justification,  except  where  an  unreasonable 
credulity  is  manifested,  inducing  the  prosecutor  to  draw  conclusions  of 
guilt,  where  it  would  have  been  wanting  in  the  perception  of  a  person 
of  ordinary  prudence  and  judgment.    Anderson  v.  Friend,  475. 

Evidence  to  justify  prosecution. 

2.  The  ground  of  the  action  for  a  malicious  prosecution  is,  malice 
and  the  want  of  probable  cause,  and  any  fact  going  to  disprove  either 
is  admissible ;  and  honest  belief  on  the  part  of  the  prosecutor,  of  the 
guilt  of  the  accused,  founded  on  circumstances  tending  to  show  that  he 
has  committed  a  criminal  offense,  negatives  the  idea  of  the  want  of 
probable  cause  for  the  prosecution.    Ibid.  475. 

3.  It  is  competent  for  a  defendant,  in  an  action  for  malicious  prose- 
cution, to  show  that  information  had  been  communicated  to  him  by 
others,  and  what  that  information  was,  relative  to  the  conduct  of  the 
plaintiff  in  connection  with  the  crime  for  which  he  was  prosecuted, 
upon  which  information  the  defendant,  in  part,  acted  in  instituting  the 
prosecution  complained  of.    Ibid.  475. 

Advice  of  counsel. 

4.  Where  a  party  communicates  to  counsel  all  the  facts  bearing  upon 
the  guilt  of  the  accused,  of  which  he  has  knowledge,  or  could  have 
ascertained  by  reasonable  diligence,  arid  in  good  faith  acts  upon  the  ad- 
vice of  such  counsel  in  prosecuting  the  party  accused,  he  can  not  be 
held  responsible  in  an  action  for  malicious  prosecution.    Ibid.  475. 

5.  It  is,  of  course,  a  question  of  fact,  in  such  cases,  whether  the 
party  has  fairly  communicated  to  his  counsel  the  facts  within  his  knowl- 
edge, and  used  reasonable  diligence  to  ascertain  the  truth,  as  also 
whether  he  acted  in  good  faith  upon  advice  received  from  counsel,  to  be 
determined  by  the  jury,  from  the  evidence.    Ibid.  475. 

Why  prosecution  dismissed. 

6.  Evidence  in  respect  thereto.  In  an  action  for  malicious  prosecu- 
tion, where  it  appears  that  the  criminal  proceedings  upon  which 
the  suit  was  founded  were  dismissed  by  the  prosecuting  attorney,  it  was 
competent  and  proper  for  the  defendant  to  prove  by  the  prosecuting 
attorney  why  he  dismissed  the  criminal  prosecution.    Ibid.  475. 

Married  woman  may  sue. 

7.  A  married  woman  is  authorized  to  bring  suit  in  her  own  name  for 
a  malicious  prosecution,  just  as  if  she  were  sole  and  unmarried;  and 
she  is  entitled  to  the  proceeds  of  whatever  judgment  she  may  recover, 
as  her  separate  property,  free  from  the  control  or  interference  of  her 
husband.    Ibid.  475. 
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MANDAMUS. 
When  it  lies. 

1.  The  writ  of  mandamus  is  only  employed  when  the  party  has  a 
legal  right  and  no  other  remedy.    The  People  ex  rel.  v.  Huntoon,  536. 

2.  Where  an  appeal  is  pending  in  the  circuit  court,  the  question  of 
its  jurisdiction  to  entertain  the  appeal  can  be  determined  in  that  suit, 
and  can  not  be  tried  upon  a  petition  for  a  mandamus  to  compel  the  jus- 
tice  to  issue  an  execution,  notwithstanding  the  appeal.    Ibid.  536. 

Of  the  petition. 

3.  To  compel  trustees  of  schools  to  form  new  school  districts.  A  party 
petitioning  for  a  mandamus  to  compel  the  trustees  of  schools  to  form  a 
new  school  district,  must  show  that  he  is  a  resident  of  the  district  pro- 
posed to  be  made,  before  the  writ  can  be  allowed.  School  Trustees  v. 
The  People  ex  rel.  559. 

4.  Where  it  appears  that  a  petitioner  for  a  writ  of  mandamus  is  pre- 
senting a  matter  in  which  he  has  a  direct  personal  interest,  the  petition 
should  contain  the  proper  allegations  to  bring  himself  favorably  before 
the  court,  to  give  him  a  stutus  in  court.    Ibid.  559. 

MARRIED  WOMEN. 
Separate  property. 

1.  What  proof  necessary  to  protect  it,  under  act  of  1861,  against  hus- 
band's creditors.  At  common  law,  the  husband  is  presumed  to  own  all 
the  property  in  the  possession  of  the  wife  while  they  are  living  together, 
and  the  act  of  1861  was  not  designed  to  overcome  this  presumption.  If 
the  wife  claims  the  benefit  of  the  act,  she  must  bring  herself  within  its 
provisions  by  proof.  She  holds  the  affirmative  of  the  issue,  and  must 
prove  it.    Reeves  v.  Webster,  307. 

2.  It  is  not  sufficient  for  the  wife  to  prove  that  she  purchased  the 
property  from  a  person  other  than  her  husband,  during  coverture,  to 
enable  her  to  hold  it  as  against  her  husband's  creditors,  under  the  act 
of  1861,  but  she  must  also  show,  by  evidence,  that  she  obtained  the  con- 
sideration  which  she  paid  for  it  from  a  source  other  than  her  husband, 
in  good  faith.    Ibid.  307. 

May  sue  in  their  own  name. 

For  malicious  prosecution.    See  MALICIOUS  PROSECUTION,  7. 

MASTER  IN  CHANCERY. 
Of  sale  by,  and  report.    See  JUDICIAL  SALES,  3. 
Can  not  exercise  judicial  powers.    See  MORTGAGES,  9. 

MASTER  AND  SERVANT. 

Negligence  of  master. 

Resulting  in  injury  to  servant.    See  NEGLIGENCE,  28  to  31. 
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MASTER  AND  SERVANT.    Continued. 
Liability  of  masteb  for  negligence  of  servant. 

Does  not  apply  to  counties.    See  COUNTIES,  1,  2,  3. 

MEASURE  OF  DAMAGES. 

Damages  must  be  proximate. 

1.  A  party  suing  for  an  injury  received  can  only  recover  such  dam- 
ages as  flow  from  and  are  the  immediate  result  thereof.  Damages  pro- 
duced  by  other  agencies  than  those  causing  the  injury,  or  even  by 
agencies  remotely  connected  with  those  causing  the  injury,  can  not  be 
awarded  as  proximate  or  proper  compensation.  Indianapolis,  Bloom- 
ington  and  Western  Railway  Go.  v.  Birney,  391. 

2.  Where  speculation  or  conjecture  has  to  be  resorted  to,  for  the  pur- 
pose of  determining  whether  the  injury  results  from  the  wrongful  act 
or  from  some  other  cause,  damages  can  not  be  allowed  for  such  injury. 
Ibid.  391. 

In  action  against  carrier. 

3.  Failure  of  train  to  stop  for  passenger.  Where  a  railroad  train 
wrongfully  fails  to  stop  to  take  on  a  passenger,  he  is  entitled  to  recover 
nominal  damages,  and  such  actual  damages  as  he  may  sustain  by  reason 
of  the  delay,  but  he  has  no  right  to  inflict  injury  on  himself  to  enhance 
the  damages.    Ibid.  391. 

4.  And  where,  in  such  a  case,  the  passenger,  instead  of  procuring  a 
comfortable  and  safe  conveyance  to  the  place  he  desired  to  reach,  or 
waiting  a  few  hours  for  another  train,  went  there  on  foot,  unnecessarily, 
and  thereby  brought  on  sickness,  he  was  not  entitled  to  recover  damages 
on  account  of  such  sickness.    Ibid.  391. 

5.  For  failure  to  carry  freight  according  to  contract.  In  a  suit 
against  a  railroad  company  for  a  failure  to  carry  grain  according  to 
contract,  compensatory  damages  alone  can  be  given.  Toledo,  Wabash 
and  Western  Railway  Go.  v.  Roberts,  540. 

Trespass  to  the  person. 

6.  The  plaintiff,  in  an  action  of  trespass  for  injury  to  his  person,  is 
entitled  to  recover  such  an  amount  of  damages  as  will  compensate  him 
for  the  injury  sustained,  and  if  the  acts  on  the  part  of  the  defendant 
were  wanton  and  wilful,  the  jury  may  give  punitive  damages.  Jones 
v.  Jones,  562. 

7.  In  cases  of  assault  and  battery  it  is  impossible  to  estimate  pre- 
cisely the  measure  of  damages  which  will  repair  the  injury.  To  a 
great  extent  it  is  a  matter  of  sentiment  and  feeling,  under  the  guidance 
of  sound  judgment,  duly  weighing  all  the  circumstances  of  the  case. 
Scott  v.  Hamilton,  85. 
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MEASURE  OF  DAMAGES.    Trespass  to  the  person.    Continued. 

8.  Evidence — in  mitigation  of  trespass  to  person.  Where  the  defend- 
ants, without  any  process,  went  to  the  house  where  the  plaintiff  was 
sleeping,  searched  the  house,  made  her  get  out  of  bed  and  dress  in 
their  presence,  and  took  and  lodged  her  in  a  police  station,  on  a  charge 
of  larceny,  which  proved  to  be  wholly  unfounded,  the  defendants  of- 
fered to  prove,  by  one  of  themselves,  that  when  he  came  home  in  the 
evening  his  wife  informed  him  that  $200  were  stolen,  she  having  the 
same  day  discharged  the  plaintiff  as  a  servant,  which  the  court  refused 
to  admit  in  mitigation  of  damages  in  trespass  by  the  plaintiff:  Held, 
that  while  the  evidence  might  have  been  proper  on  the  question  of 
damages,  yet,  as  the  court  could  see  that  its  exclusion  worked  no  injury, 
it  would  not  reverse  the  judgment  on  that  ground.  Ryan  et  al.  v.  Bon- 
nelly,  100. 

In  trespass  for  taking  coal  from  mine  of  another. 

9.  In  an  action  for  trespass  for  taking  coal  from  the  plaintiff's  mine, 
he  can  recover  the  value  of  the  coal  after  it  is  dug  in  the  bank,  or  he 
can  recover  its  value  at  the  mouth  of  the  pit,  less  the  cost  of  conveying 
it,  after  it  is  dug,  from  the  mine  to  the  mouth  of  the  pit.  The  plaintiff 
is  not  limited  in  his  recovery  to  the  value  of  the  coal  taken  in  the 
ground.    Robertson  v.  Jones  et  al.  405. 

In  trover  for  the  same  cause. 

10.  It  seems,  when  coal  is  taken  from  the  mine  of  another  and  he 
makes  a  demand  for  it  at  any  time  whilst  it  is  in  the  possession  of  the 
person  who  took  it,  he  may  recover,  in  an  action  of  trover,  the  value  of 
the  coal  in  the  condition  in  which  it  was  at  the  time  of  making  such 
demand.    Ibid.  405. 

In  trover,  where  property  is  restored  before  suit. 

11.  Although  trover  lies  for  the  conversion  of  property,  notwith- 
standing it  is  restored  before  suit  is  brought,  yet  the  plaintiff  can,  in 
such  case,  recover  only  nominal  damages,  unless,  intermediate  the  con- 
version and  the  return  of  the  property,  special  damage  has  been  sus- 
tained, which  must  be  distinctly  alleged  and  proved  in  the  declaration. 
Barrelett  v.  Bellgard,  280. 

On  failure  of  consideration. 

12.  In  a  suit  to  recover  on  a  total  failure  of  consideration,  the  meas- 
ure of  damages  is,  the  money  paid,  with  interest  from  the  day  of  pay- 
ment to  the  time  of  recovery.    Tyler  et  al.  v.  Bailey,  34. 

Exemplary  damages. 

13.  In  trespass — w7iatthe  jury  may  consider  in  awarding.  The  jury, 
in  awarding  punitive  damages  for  a  wanton  and  witful  trespass,  may 
take  into  consideration  the  pecuniary  circumstances  of  the  defendant, 
and  the  age,  sex,  position  in  society  of  the  plaintiff,  and  the  injuries  re- 
ceived, with  all  the  circumstances  in  evidence.    Jones  v.  Jones,  562. 

14.  In  suit  by  wife  for  selling  intoxicating  liquor  to  her  husband. 
See  INTOXICATING  LIQUORS. 
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MEASURE  OF  DAMAGES.    Continued. 
Seduction  of  daughter. 

15.  Proof  of  pecuniary  circumstances  of  the  parties.  See  SEDUC 
TION,  3. 

On  dissolution  op  injunction.    See  INJUNCTIONS,  7. 
MECHANIC'S  LIEN.    See  LIENS,  3  to  8. 

MINISTERIAL  ACT. 
Grant  op  administration.  See  ADMINISTRATION  OF  ESTATES,  2. 

MISNOMER. 
In  plaintiff's  name. 

Suit  in  one  and  judgment  in  another.    See  PRACTICE,  9. 

MISTAKE. 
Right  to  recover  money  paid  by  mistake. 

1.  On  compromise.  Where  a  party,  after  a  full  and  careful  investi- 
gation of  his  affairs,  makes  out  lists  of  his  indebtedness,  and  proposes 
to  pay  a  certain  per  cent  thereof,  which  is  accepted  by  his  creditors,  and 
payments  are  made  accordingly,  he  can  not  recover  back  from  one  of 
his  creditors  a  part  of  the  sum  so  paid  him,  on  the  ground  of  an  alleged 
mistake  as  to  his  liability.    Jones  v.  Wright  &  Go.  61. 

MITIGATION  OF  DAMAGES. 
In  suit  for  seduction. 

Offer  to  marry  can  not  he  shown.    See  SEDUCTION,  1. 

MONEY  PAID. 
For  another. 

1.  Bight  to  recover.  Where  the  plaintiff  pays  money  for  another, 
not  as  his  surety,  he  can  not  recover  the  same  of  such  person,  unless  it 
was  paid  at  his  request.    Durant  v.  Rogers,  121. 

See,  also,  DEBTOR  AND  CREDITOR. 

MORTGAGES. 
Of  a  deed  absolute  in  form. 

1.  Parol  evidence  to  show  a  deed  a  mortgage,  or  security.  Although 
a  deed  may  purport  to  convey  an  indefeasible  estate,  it  may,  neverthe- 
less, be  shown  to  be  a  mortgage,  or  security  only,  by  parol  evidence. 
Smith  v.  Cremer  et  al.  185. 

2.  Strict  proof  required.  A  party,  alleging  that  a  deed  absolute  in 
form  was  intended  as  a  mortgage  only,  is  required  to  make  strict  proof 
of  that  fact.  Having  deliberately  given  the  transaction  the  form  of  a 
bargain  and  sale,  slight  and  indefinite  evidence  should  not  be  permitted 
to  change  its  character.    Ibid.  185. 
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MORTGAGES.    Of  a  deed  absolute  in  form.    Continued. 

3.  Once  a  mortgage,  always  a  mortgage.  Where  a  deed  absolute  in 
form  is  once  shown  to  be  a  mortgage,  it  will  retain  that  character  until 
the  equities  of  the  mortgagor  are  foreclosed.  Smith  v.  Gremer  et  at 
185. 

4.  Where  the  purchaser  of  land  assigns  his  contract  to  a  third  party, 
to  secure  a  loan  of  money  to  make  a  payment,  and  the  assignee,  on 
completing  the  payments,  takes  from  the  original  vendor  an  absolute 
deed  of  conveyance,  this  will  stand  in  the  same  condition  as  the  con 
tract — a  mere  security  for  the  money  advanced  by  him.    Ibid.  185. 

5.  Estoppel  to  deny  an  absolute  conveyance.  Where  a  party's  title 
was  conveyed  to  another  by  an  absolute  deed,  but,  in  fact,  merely  as  a 
security  for  the  payment  of  money  loaned,  and  he,  on  his  application 
to  be  discharged  as  a  bankrupt,  swore  that  he  had  no  interest  in  the 
land,  it  was  held,  that  the  party  so  swearing  was  not  thereby  estopped 
from  afterwards  showing  the  true  character  of  the  transaction,  there 
being  no  fraud  in  the  same  as  originally  made.    Ibid.  185. 

Foreclosure. 

6.  Note  and  mortgage  must  be  produced  or  their  loss  or  destruction 
proved.  It  is  error  for  a  court  to  render  a  decree  of  foreclosure  of  a 
mortgage,  without  the  note  and  mortgage  are  produced  or  their  non- 
production  accounted  for,  notwithstanding  the  answer  of  the  defendant 
may  admit  their  execution.    Dowden  et  al.  v.  Wilson,  485. 

7.  Secondary  evidence  of  the  contents  of  the  note  and  mortgage 
would  not  be  admissible  without  first  making  proof  of  the  loss  or 
destruction  of  the  originals.    Ibid.  485. 

8.  By  scire  facias — what  defenses  allowed.  The  foreclosure  of  a 
mortgage  by  scire  facias  is  a  proceeding  in  rem-,  and  no  defense  can  be 
interposed  to  it  except  payment,  discharge,  release,  or  satisfaction,  or  that 
the  mortgage  never  had,  for  some  reason,  become  a  valid  lien.  Nor  can 
usury,  or  non  est  factum,  or  a  want  of  consideration,  or  that  the  con- 
sideration was  illegal,  be  pleaded  in  such  a  proceeding.  Henderson  v. 
Palmer,  579. 

9.  Decree  vesting  judicial  power  in  master  in  chancery.  The  court 
has  no  authority,  in  a  decree  of  foreclosure  of  a  mortgage,  to  invest  the 
master  in  chancery  with  power,  in  the  nature  of  judicial  duties,  to 
adjudicate  upon  the  amount  or  legality  of  such  taxes  as  he  may  dis- 
cover on  the  collector's  book  against  the  mortgaged  premises.  These 
are  strictly  judicial  questions,  and  can  only  be  settled  by  the  court, 
whilst  the  duties  of  the  master  in  chancery  are  strictly  of  a  ministerial 
character.    Be  Leuw  et  al.  v.  Neely,  473. 

10.  Becree  may  cover  taxes  paid  by  mortgagee.  Where  it  is  alleged, 
in  a  bill  to  foreclose  a  mortgage,  that  the  mortgagee  has  paid  taxes 
assessed  on  the  mortgaged  property,  to  protect  his  security,  it  is  compe- 
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MORTGAGES.    Foreclosure.    Continued. 

tent,  under  a  prayer  for  general  relief,  for  the  court  to  decree  relief  as 
to  such  taxes.    Be  Leuw  et  al.  v.  Neely,  473. 


Chattel  mortgages. 

11.  Rights  of  mortgagee  when  property  is  levied  on  under  execution 
against  mortgagor.  Where  a  chattel  mortgage  provided  that  the  prop- 
erty therein  mentioned  should  remain  in  the  possession  of  the  mort- 
gagor until  the  indebtedness  thereby  secured  became  due,  unless  the 
mortgagee  should,  for  any  reason,  feel  unsafe  or  insecure,  and  to  elect  to 
take  immediate  possession,  it  was  held,  that  a  levy  upon  the  goods  by 
an  officer,  and  taking  possession  of  the  property  under  an  execution 
against  the  mortgagor,  gave  the  mortgagee  a  clear  right  to  treat  the 
condition  of  the  mortgage  broken,  and  to  reclaim  the  possession,  both 
as  against  the  mortgagor  and  the  officer  making  the  levy.  Lewis  v. 
B'Arcy,  648. 

12.  In  such  case,  the  mortgagee,  upon  taking  possession,  would  be 
compelled  to  offer  the  property  for  sale  at  once,  and  when  his  debt  was 
satisfied,  the  remainder  would  be  subject  to  the  levy  made  by  the  offi- 
cer.   Ibid.  468. 

13.  Taking  possession  by  mortgagee  under  distress  warranl.  Where 
a  party,  who  held  a  chattel  mortgage  on  certain  property,  issued  a  dis- 
tress warrant,  and  caused  his  bailiff  to  take  possession  of  the  property 
under  the  authority  of  the  distress  warrant,  the  possession  thus  acquired 
was  legally  the  possession  of  the  landlord  and  mortgagee,  and  he  did 
not  thereby  release  any  lien  which  he  had  upon  the  property  by  virtue 
of  his  chattel  mortgage.    Atkins  v.  Byrnes,  326. 

14.  He  could,  as  against  the  rights  of  all  but  third  parties,  whose 
interests  had  attached  before  the  property  was  so  taken,  subject  the 
same  to  the  payment  of  either  or  both  liens.    Ibid.  326. 

MUNICIPAL  CORPORATIONS. 
Liability  for  defectively  constructed  sidewalk. 

Injury  resulting  from.    See  NEGLIGENCE,  32,  33,  34. 
Generally.    See  CORPORATIONS,  8,  9. 

MUNICIPAL  SUBSCRIPTION. 
By  school  trustees. 

1.  Constitutionality.  A  statute  which  authorizes  the  trustees  of 
schools  of  a  township,  in  a  county  not  under  township  organization,  to 
order  an  election  in  the  township  for  the  purpose  of  voting  upon  the 
question  of  a  subscription  or  donation  to  a  railroad,  and  to  make  such 
subscription,  and  issue  bonds,  and  to  levy  and  collect  taxes  for  the  pur- 
pose of  paying  them,  is  in  violation  of  section  5,  article  9,  of  the  consti- 
tution of  1848.    The  People  ex  rel.  v.  Bupuy  et  al.  651. 
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MUNICIPAL  SUBSCRIPTION.     Continued. 
Construction  of  charter. 

2.  As  to  power  conferred.  A  clause  in  the  charter  of  a  railroad  com- 
pany which  says,  "  it  shall  be  lawful  for  all  persons  of  lawful  age,  or 
for  the  agent  of  any  corporate  body,  to  subscribe  to  the  capital  stock  of 
said  company,"  manifestly  refers  to  private  corporations,  and  confers  no 
power  upon  municipal  corporations  to  subscribe  for  such  stock.  Camp- 
bell et  al.  v.  Paris  and  Decatur  Railroad  Co.  et  al.  611. 

NEGLIGENCE. 

Negligence  in  railroads. 

1.  Accident.  Where  a  team  of  horses  rah  away  from  their  driver, 
and  got  upon  a  railroad  track,  in  an  incorporated  town,  where  the  com- 
pany was  not  required  by  law  to  fence  its  track,  and  ran  along  the  track 
until  they  fell  into  an  old  cattle-guard,  and  a  freight  train  came  along, 
and  the  engine-driver  did  all  that  he  could  to  stop  his  train  as  soon  as 
he  saw  the  team,  but  was  unable  to  do  so,  and  the  train  ran  over  and 
injured  the.  horses,  it  was  held,  that  there  was  no  negligence  on  the  part 
of  the  company,  and  that  a  recovery  against  it  could  not  be  maintained. 
Chicago  and  Alton  Railroad  Co.  v.  Rice,  567. 

2.  Company  must  use  all  due  diligence  to  avoid  injury  to  persons  and 
property.  Whilst  railroad  companies  are  not  required  or  permitted  to 
fence  their  tracks  in  an  incorporated  town,  still  they  are  bound  to  use 
all  due  and  proper  diligence  to  avoid  injury  to  property.  Toledo,  Wa- 
bash and  Western  Railway  Co.  v.  McGinnis,  346. 

3.  And  they  are  not  relieved  from  the  duty  of  exercising  such  dili- 
gence as  to  stock  wrongfully  running  at  large  or  trespassing  on  their 
track  or  right  of  way.    Ibid.  346. 

4.  Failure  to  apply  brakes.  To  run  a  train  composed  of  six  or  eight 
cars  without  a  brakeman,  is  gross  negligence;  and  when  such  a  train  is 
in  motion,  and  there  is  apparent  danger,  such  as  to  induce  the  engine- 
driver  to  whistle  for  putting  on  the  brakes,  and  there  is  a  brakeman  on 
the  train  and  he  fails  to  apply  the  brakes,  this  implies  gross  negligence. 
Ibid.  346. 

5.  For  killing  stock — neglect  to  fence  track.  Where  a  railroad  com- 
pany fails  to  fence  its  track,  as  required  by  the  statute,  it  must  see  that 
its  servants  so  conduct  its  trains  that  injury  shall  not  result  to  stock  that 
may  get  upon  its  track,  if  it  can  be  avoided  by  care  and  caution.  In 
failing  to  fence,  it  takes  the  hazard,  and  when  injury  results  therefrom, 
it  must  be  required  to  respond  in  damages.  Toledo,  Peoria  and  War- 
saw Railway  Co.  v.  Lavery,  522. 

6.  Railroad  companies  are  responsible  to  the  owners  of  stock  killed 
by  their  trains,  where  they  have  not  fenced  their  roads  as  required  by 
the  act  of  1855,  and  the  party  injured  can  recover  without  proof  of  actual 
negligence  in  running  their  trains.    Same  v.  Logan,  191. 
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7.  Where  a  mule  escaped  from  an  inclosure  without  the  fault  of  the 
owner,  and  got  upon  a  railroad  track  at  a  point  not  fenced,  but  where  it 
was  the  duty  of  the  company  to  have  had  a  fence,  and  the  mule  is  injured 
by  a  train,  the  company  will  be  liable.  Toledo,  Peoria  and  Warsaw 
Railway  Go.  v.  Delehanty,  615. 

8.  Injury  to  stock  running  at  large.  Where  a  domestic  animal,  run- 
ning at  large  by  the  sufferance  of  the  owner,  gets  upon  a  railroad  track 
at  the  crossing  of  a  highway,  where  the  company  is  not  required  to 
fence,  and  is  injured  by  a  passing  train,  the  company  is  not,  in  general, 
liable,  unless  its  servants,  after  they  discover  the  animal,  might,  by  the 
exercise  of  proper  care  and  prudence,  have  prevented  the  injury.  Toledo, 
Wabash  and  Western  Railway  Go.  v.  Barlow,  640. 

9.  In  such  a  case,  it  is  not  sufficient,  to  entitle  the  owner  to  recover, 
to  show  that  the  train  was  running  at  an  unreasonable  rate  of  speed,  or 
without  proper  care  in  other  respects.    Ibid.  640. 

10.  Former  decisions.  The  decisions  of  this  court  in  regard  to  ani- 
mals injured  by  railroads,  made  under  the  law  permitting  cattle  to  run 
at  large,  do  not  apply  fully  under  the  law  as  it  now  is,  and  where  no 
neglect  on  the  part  of  the  railroad  company  in  fencing  is  involved. 
Ibid.  640. 

11.  Injury  occasioned  by  fire  from  locomotives — remote  and  proximate 
cause.  Where  property  is  destroyed  by  fire,  caused  by  sparks  thrown 
from  the  engine  of  a  railroad  company,  through  the  negligence  of  its 
servants,  and  the  destruction  of  the  property  is,  under  the  circumstances 
of  the  case,  a  natural  consequence,  which  any  reasonable  person  could 
have  anticipated,  then  the  act  of  throwing  the  sparks,  which  originated 
the  fire,  is  a  proximate  cause,  whether  the  property  destroyed  is  the  first 
or  tenth,  the  latter  being  so  situated  that  its  destruction  is  a  consequence 
reasonably  to  be  anticipated  from  setting  the  first  on  fire,  and  the  com- 
pany  will  be  liable.  Toledo,  Wabash  and  Western  Raihoay  Go.  v.  Muth- 
ersbaugh,  572. 

12.  But  if  the  destruction  of  the  property  is  not  the  natural  and 
proximate  consequence  of  the  escaping  of  the  sparks,  and  consequent 
firing  of  the  first  building,  then  the  company  will  not  be  liable.    Ibid. 

572. 

13.  In  this  case,  it  appeared  that  a  warehouse,  standing  near  the  rail- 
road track,  was  set  on  fire  from  sparks  escaping  from  an  engine  of  the 
railroad  company,  and  that,  at  the  time,  there  was  a  strong  wind  blow- 
ing in  the  direction  of  the  plaintiff 's  stable,  which  was  situated  101  rods 
from  the  warehouse,  and  that  there  was  no  combustible  material  inter- 
vening, but  that  the  high  wind  carried  brands  from  the  burning  ware- 
house to  the  stable  of  plaintiff,  which  caused  it  to  take  fire  and  burn  up : 
Held,  that  the  burning  of  the  stable  was  not  the  natural  and  proximate 
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consequence  of  the  burning  of  the  warehouse,  and  that  the  railroad 
company  was  not  liable  for  the  burning  of  the  stable.  Toledo,  Wabash 
and  Western  Railway  Go.  v.  Muthersbaugh,  572. 

14.  The  law  does  not  require  a  railroad  company  to  provide  and  use 
the  best  known  appliances  that  mechanical  skill  and  ingenuity  have 
been  able  to  devise  and  construct  to  prevent  the  escape  of  sparks  from 
its  locomotives,  without  reference  to  whether  the  company  could,  by 
any  degree  of  effort,  know  of  such  inventions  or  not,  or  whether  they 
have  been  tested  and  proved  to  be  the  best.  Toledo,  Wabash  and  West- 
ern Railway  Go.  v.  Com  et  al.  493. 

15.  A  railroad  company  is  not  bound  to  purchase  the  patent  for  every 
invention  claimed  to  be  an  improvement  on  such  machinery,  and  test 
it ;  but  when  such  an  invention  has  been  tested  and  approved  as  better 
than  that  it  is  using,  it  is  required  to  adopt  and  use  the  better  ma- 
chinery. In  this,  as  in  the  discharge  of  their  other  duties,  railroad 
companies  can  only  be  required  to  employ  due  diligence  to  provide 
themselves  with  the  best,  but  they  can  not  be  held  to  unreasonable  and 
ruinous  efforts  to  prevent  injury.    Ibid.  493. 

Contributory  and  comparative. 

16.  Although  a  plaintiff  may  be  guilty  of  negligence  which  con- 
tributed  to  the  injury  complained  of,  he  may  still  recover,  if  his  negli- 
gence is  slight  and  that  of  the  defendant  is  gross,  as  compared  with  that 
of  the  plaintiff.  Toledo,  Wabash  and  Western  Railway  Co.  v.  McQin- 
nis,  346. 

17.  In  an  action  against  a  railroad  company  for  killing  a  colt,  the 
evidence  was,  that  the  colt  was  on  the  railroad  track  when  a  train  of 
several  cars  approached,  and  the  engine-driver  whistled  for  putting  on 
brakes,  which  was  not  done,  and  it  appeared  that  if  the  brakes  had  been 
applied  in  obedience  to  the  signal,  the  train  could  have  been  controlled 
so  as  to  prevent  the  accident,  and  no  explanation  was  made  why  the 
brakes  were  not  applied :  Held,  that  even  if  the  plaintiff  was  negligent 
in  permitting  the  colt  to  run  at  large,  his  negligence  was  slight  and 
that  of  the  defendant  gross,  and  that  plaintiff  was  entitled  to  recover. 
Ibid.  346. 

18.  In  an  action  by  an  administrator  against  a  railway  company,  to 
recover  damages  for  causing  the  death  of  the  intestate,  evidence  tending 
to  show  that  the  deceased  was  drunk  at  the  time  of  the  accident  causing 
his  death,  is  proper,  and  it  is  error  to  refuse  the  same,  as  tending  to 
show  negligence  on  his  part.  Illinois  Central  Railroad  Co.  v.  Cragin, 
Admr.  177. 

19.  In  a  suit  against  a  railway  company,  for  causing  the  death  of  a 
party,  the  court  instructed  the  jury,  that  if  the  company  was  guilty  of 
negligence,  and  the  deceased  used  ordinary  care,  or  was  guilty  of  slight 
negligence  in  comparison  with  the  negligence  of  the  company,  and  that 
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of  the  company  was  gross,  then  the  plaintiff  was  entitled  to  recover: 
Held,  that  the  instruction  expressed  the  law  accurately.  Illinois  Cen- 
tral Railroad  Co.  v.  Cragin,  Admr.  177. 

20.  The  negligence  of  neither  party  is  required  to  be  established  by 
positive  or  direct  evidence,  but  may  be  inferred  from  circumstances,  and 
so  of  their  care  and  prudence ;  and  these  are  questions  of  fact  for  the 
jury,  and  not  for  the  court.    Ibid.  177. 

21.  In  a  suit  to  recover  damages  for  causing  the  death  of  a  party, 
where  the  question  of  mutual  negligence  is  involved,  and  it  appears 
that  the  deceased  was  intoxicated  at  the  time,  it  is  not  proper  to  instruct 
the  jury  that  the  fact  that  the  love  of  life  and  the  natural  instinct  of  self. 
preservation,  possessed  by  all  persons,  may  be  considered  in  determin- 
ing whether  the  deceased  used  ordinary  care,  but  the  same  should  be 
qualified,  that  if  the  deceased  was  drunk,  the  jury  should  consider  that 
fact,  and  determine  whether  it  did  not  rebut  the  other  presumption. 
Ibid.  177. 

22.  In  such  a  case,  it  is  proper  for  the  jury  to  consider  all  the  cir- 
cumstances attending  the  accident,  and  determine  whether,  under  such 
circumstances,  the  train  was  run  at  an  improper  speed  in  reference 
to  the  safety  of  the  deceased,  but  not  in  reference  to  other  travelers, 
unless  it  was  so  reckless  as  to  imply  a  disregard  for  the  safety  of  others. 
Ibid.  177. 

23.  Where  both  parties  are  equally  in  the  position  of  right,  which 
they  hold  independent  of  the  favor  of  each  other,  the  one  complaining 
of  an  injury  is  only  bound  to  show  that  it  was  produced  by  the  negli- 
gence of  the  defendant,  and  that  the  complaining  party  exercised  ordi- 
nary care  or  diligence  to  avoid  it.  But  where  the  party  injured  is  him- 
self in  the  wrong,  or  not  in  the  exercise  of  a  legal  right,  or  was  at  the 
time  enjoying  a  privilege  or  favor  granted  without  compensation  or 
benefit  to  the  party  granting  it,  and  of  whose  carelessness  complaint  is 
made,  the  party  complaining  must  use  extraordinary  care  before  he  cau 
properly  complain  of  the  negligence  of  the  other.  Illinois  Central 
Railroad  Co.  v.  Godfrey,  500. 

24.  As  a  general  rule,  it  is  culpable  negligence  for  a.partyto  cross  a 
railroad  track,  at  a  highway  crossing,  without  looking  in  every  direc- 
tion that  the  rails  run,  to  ascertain  whether  a  train  is  approaching,  and 
this  requirement  applies  with  increased  force  to  one  who  was  not  law- 
fully using  the  railroad  track,  but  passing  laterally  along  it,  not  at  a 
highway  crossing.     Ibid.  500. 

25.  "When  a  plaintiff  is  unlawfully  upon  the  track  of  a  railroad  com- 
pany, and  is  injured  by  a  passing  train,  the  company  can  only  be  held 
liable  for  wanton  or  wilful  injury,  or  such  gross  negligence  as  evinces 
wilfulness.    Ibid.  500. 
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26.  Where  a  passenger  on  a  railroad  train,  having  a  ticket  entitling 
him  to  stop  at  a  given  station,  leaps  from  the  train  whilst  in  rapid  mo- 
tion, under  the  apprehension  that  he  would  be  carried  past  his  stopping 
place,  his  want  of  care  in  so  doing  is  such  as  to  prevent  his  recovering 
damages  for  an  injury  occasioned  thereby.  Illinois  Central  Railroad 
Co.  v.  Chambers,  519. 

27.  The  same  degree  of  care  not  required  of  a  child  as  of  a  person  of 
mature  age.  The  rule  of  law  in  regard  to  the  negligence  of  an  adult, 
and  the  rule  in  regard  to  that  of  an  infant  of  tender  years,  are  quite 
different.  The  adult  must  give  that  care  and  attention  for  his  own  pro- 
tection  that  is  ordinarily  exercised  by  persons  of  discretion  and  intelli- 
gence, and  if  he  fails  to  do  so,  and  is  injured,  his  injury  is  the  result  of 
his  own  folly,  and  can  not  be  visited  upon  another.  Of  the  infant  of 
tender  years,  less  discretion  is  required,  and  the  degree  depends  upon 
his  age  and  knowledge.  The  caution  required  is  according  to  the  matu- 
rity and  capacity  of  the  child,  and  this  is  to  be  determined  in  each  case 
by  the  circumstances  of  the  case.  Chicago  and  Alton  Railroad  Co.  v. 
Murray,  601. 

AS  BETWEEN  MASTER  AND  SERVANT. 

28.  Of  the  care  and  diligince  required  by  master  in  providing  ma- 
chinery. As  respects  his  duty  towards  an  employee  in  his  service, 
which  involves  the  use  of  machinery,  the  employer  is  not  bound  to 
employ  machinery  which  is  absolutely  safe.  The  law  imposes  upon 
him  only  the  obligation  to  use  reasonable  and  ordinary  care  and  dili- 
gence in  procuring  suitable  and  safe  machinery,  and  if  the  machinery 
provided  is  reasonably  safe,  it  is  sufficient.  Camp  Point  Manufactur- 
ing Co.  v.  Ballou,  Admr.  417. 

29.  Where  an  employee  continues  to  work  with  machinery  provided 
by  his  employer,  after  he  has  knowledge  of  its  defects,  he  is  deemed  to 
have  assumed  the  risk  of  such  defects,  at  least  when  he  has  not  been 
induced  by  the  employer  to  believe  that  a  ahange  would  be  made,  and 
does  not  plainly  object.    Ibid.  417. 

30.  It  is  the  duty  of  a  railroad  company  to  furnish  suitable  and  safe 
machinery,  and  the  law  imposes  upon  them  a  high  degree' of  care  in 
this  regard.  Toledo,  Wabash  and  Western  Railway  Co.  v.  Fredericks, 
294. 

31.  The  machinery  B,nd  cars  furnished  by  railroad  companies,  for 
use,  ought  not  to  be  so  unskillfully  constructed  that  the  slightest  indis- 
cretion on  the  part  of  the  operatives  would  prove  fatal ;  and  where  they 
are  so  constructed,  it  is  such  negligence  as  will  render  them  liable  for 
damages  occasioned  thereby  to  an  employee  who  is  ignorant  of  such 
unskillful  construction.    Ibid.  294. 

County  not  liable   for  negligence  op  its  servants,    etc.    See 
COUNTIES,  1,  2,  3. 
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Injury  from  defective  sidewalk. 

32.  Degree  of  care  to  be  exercised  by  plaintiff.  Where  a  party  knows 
that  a  sidewalk  is  defective,  or  dangerous,  and  there  is  another  sidewalk 
over  which  he  can  pass,  which  is  in  good  repair,  and  safe,  if  he  chooses 
to  pass  over  the  dangerous  one,  he  should  do  so  in  a  careful  and  guarded 
manner,  and  if  he  fails  to  do  so,  but  passes  over  it  in  a  hasty  and  reck- 
less manner,  and,  in  so  doing,  is  injured,  a  jury  may  very  reasonably 
conclude  that  he  is  himself  responsible  for  the  injury.  Lovenguth  v. 
City  of  Bloomington,  238. 

33.  A  party  has  no  right  to  recover  who  knowingly  exposes  himself 
to  danger  lohich  he  could  avoid.  An  instruction  to  the  effect  that  the 
plaintiff  was  not  bound  to  travel  on  another  sidewalk  than  the  one  on 
which  he  received  the  injury  complained  of,  even  though  he  knew  that 
the  one  on  which  he  was  injured  was  out  of  repair,  was  properly  refused. 
A  party  has  no  right  to  knowingly  expose  himself  to  danger,  and  then 
recover  damages  for  an  injury  which  he  might  have  avoided  by  the  use 
of  reasonable  precaution.    Ibid.  238. 

34.  Notice  of  defect  not  necessary.  Where  the  injury  complained  of 
is  occasioned  by  reason  of  the  negligent  and  improper  manner  of  con- 
structing a  sidewalk,  no  notice  of  its  condition  is  necessary  to  make  the 
town  liable  for  the  injury,  as  it  is  the  duty  of  the  town  to  take  notice  of 
the  condition  of  its  own  sidewalks  when  they  are  so  defectively  and 
improperly  constructed.    Alexander  v.  Town  of  Mt.  Sterling,  366. 

The  guilty  one  should  suffer. 

35.  When  one  of  two  innocent  parties  must  suffer  loss,  it  must  be  borne 
by  the  one  guilty  of  negligence.  The  rule  of  law  is,  where  one  of  two 
persons  must  suffer  loss,  he  who  by  his  negligent  conduct  made  it  pos- 
sible for  the  loss  to  occur,  must  bear  it.  It  is  the  duty  of  a  party  sign- 
ing a  promissory  note,  to  use  reasonable  and  ordinary  precaution  to 
avoid  imposition,  and  if  he  does  not,  an  innocent  party  should  not  suf- 
fer loss  for  his  want  of  care.    Anderson  v.  Warne,  20. 

See,  also,  FORGED  CHECK,  1  to  4. 

NEW  TRIALS. 

Verdict  against  the  evidence. 

1.  A  verdict  against  a  railroad  company  for  the  killing  of  a  horse  on 
its  track,  can  not  be  sustained  where  there  is  absolutely  no  evidence  on 
the  question  of  the  value  of  the  horse.  Chicago  and  Alton  Railroad  Co. 
v.  Bice,  567. 

2.  Whilst  it  is  true  that,  where  there  is  a  conflict  of  evidence,  the 
decision  of  the  jury  will  not  be  disturbed,  especially  where  the  court  can 
see,  from  the  whole  case,  that  justice  has  been  done,  yet,  where  that  de- 
cision is  so  clearly  against  the  preponderance  of  the  evidence  as  to 
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amount,  to  a  perversion  of  justice,  it  will  be  set  aside.    Illinois  Central 
Railroad  Co.  v.  Chambers,  519. 
Newly  discovered  evidence. 

3.  Motion  must  be  supported  by  affidavits  of  witnesses.  A  motion  for 
a  new  trial,  based  upon  newly  discovered  testimony,  should  be  sup- 
ported by  the  affidavits  of  the  witnesses  by  whom  it  is  proposed  to  prove 
the  facts  relied  on,  or  show  some  excuse  for  not  obtaining  them.  Emory 
v.  Addis,  273. 

Excessive  damages. 

4.  Assault  and  battery.  A  verdict  for  $1250  was  not  regarded  as  ex- 
ceeding rational  bounds  in  an  action  of  trespass  to  the  person,  where 
there  was  no  justification  for  the  beating  inflicted  by  two  persons  upon 
the  plaintiff,  and  it  appeared  to  have  been  severe.  As  mere  compensa- 
tion for  physical  injury,  the  damages  may  be  large,  but  when  it  is  con- 
sidered that  the  jury  had  a  right  to  award  punitive  damages,  the  court 
was  not  prepared  to  say  the  damages  were  excessive.  Scott  v.  Hamilton, 
85. 

5.  In  trespass  to  the  person.  Where  the  plaintiff,  a  young  woman  aged 
about  sixteen  years,  was  discharged  as  a  servant  by  the  wife  of  one  of 
the  defendants,  and  on  the  same  evening  the  wife  missed  $200,  and  in- 
formed her  husband  that  it  had  been  taken  from  the  house,  and  the  hus- 
band and  another  person  went,  after  night,  to  the  house  where  the  plain- 
tiff lodged,  and  without  any  warrant  or  process  searched  the  house, 
made  the  plaintiff  get  out  of  her  bed  and  dress  herself  in  their  pres- 
ence, and  notwithstanding  her  protestations  of  innocence,  caused  her  to 
be  lodged  in  a  police  station  until  the  next  day,  when  the  money  was 
found  by  the  defendant's  wife  in  her  own  pocket,  it  was  held,  in  an  ac- 
tion of  trespass  by  the  plaintiff,  that  a  verdict  of  $775  was  not  exces- 
sive, there  being  no  probable  cause  shown  for  the  act,  to  relieve  it  from 
the  imputation  of  malice.    Ryan  et  al  v.  Donnelly,  100. 

6.  Personal  injury  from  negligence.  Where  a  party,  58  years  of  age, 
received  a  fall  in  consequence  of  a  defective  sidewalk,  inflicting  a  se- 
vere injury  in  the  shoulder,  and  also  a  rupture  from  which  he  suffered 
great  pain,  and  at  the  trial,  about  13  months  after  the  accident,  he  was 
still  suffering  pain,  and  was  unable  to  lift  his  arm,  and  it  appeared  that 
he  was  a  painter  by  trade,  earning  at  the  time^of  the  injury  $3  per  day, 
but  since  had  not  been  able  to  work,  it  was  held,  that  a  verdict  of  $3000, 
in  a  suit  against  the  city,  was  not  excessive  damages.  City  of  Chicago 
v.  Elzeman,  131. 

7.  Where  the  plaintiff,  a  girl  of  seven  years  of  age,  was  run  over  by 
a  railroad  car,  and  had  one  leg  cut  off  and  her  right  hand  so  crushed 
as  to  cause  the  amputation  of  two  fingers,  besides  being  otherwise  in- 
jured, a  verdict  for  $8100  was  held  to  be  not  unreasonable.  Chicago 
and  Alton  Railroad  Co.  v.  Murray,  601. 
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Assigning  special  causes. 

8.  To  avail  himself  of  an  objection  to  a  verdict  on  the  ground  that 
the  damages  are  excessive,  a  party  should,  in  some  way,  either  by  gene- 
ral or  special  objection,  make  that  a  ground  for  granting  a  new  trial, 
and  if  he  fails  to  do  so,  he  must  be  regarded  as  having  had  no  objec- 
tions to  the  amount  of  the  finding,  or  if  he  had,  that  he  waived  them. 
Jones  v.  Jones,  562. 

NOTICE. 

What  is  sufficient. 

1.  Where  there  are  facts  within  the  knowledge  of  a  party  purchasing 
land,  sufficient  to  put  him  upon '  inquiry  as  to  any  liens,  he  is  charge- 
able with  knowledge  of  such  other  facts  as  he  might  have  ascertained 
by  the  exercise  of  reasonable  diligence.    Bhepardson  v.  Stevens,  646. 

2.  In  this  case,  the  owner  sold  land,  and  took  a  deed  of  trust  to  se- 
cure a  part  of  the  purchase  money,  which  was  not  recorded  until  Feb- 
ruary 17,  1871.  On  the  13th  of  February,  1871,  the  purchaser  conveyed 
the  land  to  another,  by  a  deed,  recorded  on  the  14th  of  the  same  month. 
Prior  to,  and  at  the  time  of  the  first  sale,  the  land  was  in  the  hands  of 
the  second  purchaser,  to  sell  for  the  then  owner,  and  get  as  large  a  cash 
payment  as  he  could,  and  secure  the  balance  by  mortgage  on  the  premi- 
ses. The  agent  did  not,  in  fact,  negotiate  the  sale  made  by  his  princi- 
pal, but  he  received  a  commission  on  the  sale,  and  took  the  purchaser's 
note  for  the  same.  When  the^second  purchaser  received  his  deed,  he 
knew  that  his  grantor  was  in  debt  for  the  land,  and  that  his  object  in 
trading  was  to  get  land  clear  of  debt :  Held,  that  these  facts  were  suffi- 
cient to  impose  upon  the  second  purchaser  the  necessity  of  inquiring 
of  the  original  owner  whether  he  had  any  lien  upon  the  land  for  any 
portion  of  the  purchase  money,  and  to  charge  him  with  notice  of  the 
trust  deed.    Ibid.  646. 

NUISANCE. 
What  is  a  public  nuisance. 

1.  A  common  nuisance  is  an  offense  against  the  public,  by  doing 
anything  injurious  to  all  the  people  generally,  or  by  omitting  to  do  that 
which  the  common  good  requires.    Earp  v.  Lee  et  al.  193. 

Abatement  of  nuisance. 

2.  As  to  the  mode.  In  trespass  for  breaking  and  entering  a  house, 
and  for  tearing  down  and  destroying  the  same,  and  taking  and  destroy- 
ing personal  property  in  it,  the  defendants  pleaded  that  the  plaintiff 
kept  liquors  in  the  house  to  sell,  and  did  sell  the  same  in  less  quantities 
than  one  quart,  without  a  license ;  that  he  kept  there  a  disorderly  house ; 
that  persons  of  bad  repute  were  allowed  to  assemble  there,  so  that  the 
house  was  a  source  of  great  annoyance  to  defendants,  and  that  plaintiff 
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threatened  to  sell  whisky,  etc.,  whereby  it  became  and  was  a  public 
nuisance,  and,  to  abate  the  same,  the  defendants  entered  the  house,  and 
tore  it  down,  and  broke  some  glasses,  boxes  and  beer  kegs,  and  destroyed 
the  contents  thereof,  etc.,  but  did  as  little  damage  as  possible  in  abating 
the  nuisance :  Held,  that  the  plea  presented  no  defense  to  the  action. 
Earp  v.  Lee  et  al.  193. 

3.  Nuisances  which  obstruct  travel  in  public  highways,  in  navigable 
streams,  etc.,  may  be  abated  by  any  citizen  who  is  thereby  incommoded, 
and  the  right  of  the  citizen  to  abate  nuisances  is  confined  to  that  class 
of  cases,  and,  even  in  such  cases,  it  must  be  done  without  a  breach  of 
the  peace.    Ibid.  193. 

4.  The  remedy  for  abating  a  public  nuisance  is  by  indictment,  and  not 
by  removing  it  by  force,  without  legal  proceedings  finding  it  to  be  a  nui- 
sance of  that  character.  Neither  the  common  law  nor  statute  author- 
izes individuals  to  tear  down  and  destroy  buildings  in  which  an  unlaw- 
ful business  is  carried  on,  nor  does  either  permit  the  courts,  on 
conviction,  to  have  the  buildings  destroyed  or  abated,  but  the  offenders 
are  subject  to  punishment.    Ibid.  193. 

OFFICERS. 
Power  to  arrest. 

Without  warrant.    See  ARREST,  1  to  4. 

Of  railway  company. 

Might  to  compensation  for  services.    See  CORPORATIONS,  2  to  7. 

ORDINANCE. 
Requiring  hackmen,  etc.,  to  have  license. 

Not  applicable  to  one  doing  his  own  business.    See  CARRIER,  20. 

PARTIES. 
At  law. 

1.  Joinder  of  plaintiffs.  Where  a  written  contract  was  executed  in 
the  name  of  one  of  the  plaintiffs  by  another  of  the  plaintiffs,  and  the 
proof  was,  that,  although  in  form  it  was  in  the  name  of  the  one,  it  was, 
in  fact,  executed  for  all  the  plaintiffs,  and  money  was  paid  by  the  plain- 
tiffs on  the  contract  to  the  defendant,  and  the  defendant  made  default  in 
performing  his  part  of  the  contract,  it  was  held,  that,  notwithstanding 
the  form  of  the  contract,  the  plaintiffs  were  properly  joined  in  a  gen- 
eral indebitatus  assumpsit  count  to  recover  the  money  advanced.  Cot- 
tingham  et  al.  v.  Owens  et  al.  397. 

In  chancery. 

2.  On  bill  to  enjoin  tax.  On  bill  to  restrain  town  officers  from  the 
collection  of  taxes  fraudulently  levied  to  pay  an  unauthorized  judg- 


730  INDEX. 

PARTIES.    In  chancery.    Continued. 

ment,  the  parties  to  whom  the  taxes  are  to  go,  if  collected,  are  not  neces- 
sary parties,  and  it  is  not  error  to  dismiss  them  from  the  case,  where 
they  have  not  filed  a  cross-bill.    Leitch  et  al.  v.  Wentworth  et  al.  146. 

3.  To  cancel  deed  to  school  district.  Two  pieces  of  land  were  con- 
veyed  for  school  purposes,  one  of  them  to  the  trustees  of  schools,  and 
the  other  to  the  school  directors  of  the  district.  On  bill  filed  to  set 
aside  and  cancel  the  deeds  on  the  alleged  ground  that  the  grantees  were 
about  to  sell  the  premises  to  be  used  for  other  than  school  purposes,  it 
was  held,  the  school  directors  were  necessary  parties  defendant.  Trus- 
tees of  Schools  v.  Barnes,  546. 

4.  Hoio  and  when  want  of  parties  to  a  bill  can  be  taken  advantage  of. 
The  want  of  proper  parties  to  a  bill  in  chancery  can  not  be  taken  ad- 
vantage of,  for  the  first  time,  in  the  Supreme  Court,  unless  it  appears 
that  parties  are  omitted  whose  rights  are  so  connected  with  the  subject 
matter  of  the  suit,  that  a  final  decision  thereof  can  not  be  made  without 
materially  affecting  their  interests.     Gonwell  v.  Watkins  et  al.  488. 

5.  Where  the  want  of  proper  parties  is  apparent,  advantage  should 
be  taken  of  it  by  demurrer  or  by  motion  to  dismiss ;  if  not  patent,  by 
plea  or  answer.    Ibid.  488. 

PARTNERSHIP. 

What  constitutes. 

1.  Division  of  profits  only,  does  not.  Where  a  firm  entered  into  a 
written  agreement  with  another  to  advance  him  a  certain  sum  to  enable 
him  to  carry  on  business,  for  which  he  was  to  pay  interest  on  the  aver- 
age balance,  and,  after  deducting  office  expenses,  the  profits  were  to  be 
equally  divided  between  such  party  and  the  firm  making  the  advances, 
but  the  firm  was  not  to  be  responsible  for  losses :  Held,  that  such  agree- 
ment did  not  constitute  a  partnership.    Smith  v.  Knight  et  al.  148. 

2.  Party  may  become  liable  as  partner  to  third.person,  if  he  holds  him- 
self out  as  such.  If  a  person  holds  himself  out  as  a  partner  of  another 
by  his  acts,  and  a  third  person  deals  with  that  other  person  on  the  faith 
of  an  existing  partnership,  the  first  may  be  held  liable  to  the  creditor, 
notwithstanding  there  was  in  fact  no  partnership.    Ibid.  148. 

3.  Burden  of  proof  when  partnership  questioned.  Where  a  person  is 
sued  as  a  partner  of  another,  and  he  puts  the  partnership  in  issue  by  a 
plea  verified  by  affidavit,  the  burden  of  proof  is  on  the  plaintiff  to  estab- 
lish the  partnership  by  a  preponderance  of  evidence.    Ibid.  148. 

Liability  of  firm  for  acts  of  partner. 

4.  Individual  trespass.  One  member  of  a  firm  is  not  liable  for  the 
trespass  or  other  wrongful  act  committed  by  another  without  his  knowl- 
edge or  assent,  especially  when  there  is  no  proof  that  he  ratified  the 
same  by  participating  in  the  proceeds  acquired  by  the  wrongful  act. 
Bur  ant  v.  Rogers,  121. 
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5.  Liability  of  partner  for  money  paid  for  trespass  of  co-partner. 
Where  one  partner  commits  a  trespass,  and  a  third  party  becomes  his 
surety  in  an  appeal  bond,  and  is  compelled  to  pay  the  original  judg- 
ment, he  can  not  maintain  an  action  against  another  partner,  who  was 
not  served  with  process,  and  who  was  not  bound  for  the  judgment,  and 
never  requested  the  party  to  execute  the  bond  for  the  money  so  paid. 
Durant  v.  Rogers,  121. 

PATENTS. 
Issued  on  counterfeit  warrants. 

1.  Rights  of  the  government.  Where  patents  are  issued  on  counter- 
feit  land  warrants,  if  the  government  has  not  the  right  to  withdraw  the 
same  and  cancel  the  entries,  it  has  the  right  to  file  a  bill  and  have  them 
canceled,  or  to  sue  the  patentee  who  made  the  entry,  and  recover  the 
price  of  the  land.    Tyler  et  al.  v.  Bailey,  34. 

PAYMENT. 

What  is  a  payment. 

1.  Giving  a  new  note  to  a  subsequent  holder.  Whether  one  note  given 
in  lieu  of  another  is  a  payment  of  the  first,  is  a  question  of  fact  to  be  de- 
termined by  the  jury.  If  the  subsequent  note  was  executed  and  ac- 
cepted by  the  respective  parties  for  that  purpose,  the  satisfaction  of  the 
first  note  is  complete.     Yates  v.  Valentine,  643. 

2.  Where  a  note  was  indorsed  by  the  payee  in  blank,  and  placed  in 
the  hands  of  another  person,  and  the  maker  had  no  knowledge  of  any 
agreement  between  the  payee  of  the  note  and  the  person  in  whose  hands 
it  was,  as  to  his  holding  it  only  as  collateral  security,  the  maker  was 
justified  in  considering  the  holder  as  the  lawful  owner  of  the  note,  and 
in  treating  with  him  for  its  payment.    Ibid.  643. 

3.  In  such  case,  where  the  maker  gave  to  the  holder  of  such  note, 
new  notes  for  the  amount  of  the  principal  and  interest  of  the  first  note, 
and  the  holder  surrendered  the  first  note  to  the  maker,  this  showed  de- 
cisively that  it  was  intended  by  the  parties  that  the  first  note  was  satis- 
fied, and  should  be  canceled.    Ibid.  643. 

4.  The  payee,  by  placing  the  note  in  the  hands  of  another,  with  the 
full  evidence  of  his  right  to  collect  it,  must  have  his  recourse,  in  such 
case,  against  the  person  whom  he  thus  trusted,  and  not  against  the 
maker  of  the  note,  who  acted  in  good  faith.    Ibid.  643. 

Alpplication  of  payments. 

On  sheriff's  sale.    See  ESTOPPEL,  8;  SHERIFF'S  SALE,  1. 

PLEADING. 
Of  the  declaration. 

1.  Averment  that  defendant  is  a  common  carrier.  An  averment  in  a 
declaration,  that  the  defendant  is  a  corporation,  created  by  the  laws  of 
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this  State,  and  engaged  in  operating  a  railroad,  and  carrying  corn  and 
grain  in  cars  furnished  by  itself,  upon  its  own  and  other  roads,  is  equiv- 
alent to  an  averment  that  it  is  a  common  carrier.  Toledo,  Wabash  and 
Western  Railway  Go.  v.  Robei'ts,  540. 

2.  Negativing  exceptions  in  the  statute.  "Where  a  plaintiff  relies  upon 
a  statute  for  a  recovery,  he  need  only  to  negative  the  exceptions  in  the 
enacting  clause,  and  it  is  for  the  defendant  to  show,  by  way  of  defense, 
that  the  case  falls  within  an  exception  in  some  other  clause  of  the 
statute.    Toledo,  Peoria  and  Warsaw  Railway  Co.  v.  Lavery,  522. 

3.  Sufficiency  of,  in  slander.  A  declaration,  in  an  action  for  slander, 
which  alleges  that  the  defendant,  in  a  certain  discourse  which  the  de- 
fendant had  concerning  the  plaintiff,  and  of  and  concerning  the  burn- 
ing of  a  dwelling  house,  not  the  property  of  the  plaintiff,  but  the 
property  of  the  defendant,  which  had  been  wilfully  and  maliciously 
burned  and  destroyed  by  fire,  by  some  means  unknown,  and  not  by  the 
owner,  said  that  the  plaintiff  burned  it,  and  did  thereby  charge  the 
plaintiff  with  the  crime  of  arson,  is  sufficient.    Barnes  v.  Hanson,  609. 

4.  What  averments  in  a  declaration  are  sufficient  in  a  suit  against  a 
railroad  for  permitting  fire  to  escape.  An  averment  in  a  declaration  that 
it  was  the  duty  of  the  defendant  to  keep  its  right  of  way  free  from  dry 
grass  and  weeds,  and  to  so  construct  and  operate  its  locomotives  as  to 
prevent  the  escape  of  fire  to  the  adjoining  property,  by  being  commu- 
nicated from  its  locomotives  to  such  dry  grass  and  weeds,  is  substan- 
tially an  averment  that  it  was  the  duty  of  the  company  to  provide  its 
locomotives  with  the  best  appliances  to  prevent  the  escape  of  fire,  and 
to  so  use  them  that  it  would  not  be  liable  to  escape ;  and  the  perform- 
ance of  this  duty  is  sufficiently  negatived  by  an  averment  that  the 
engine  was  so  negligently  used  that  fire  did,  by  reason  of  such  negli- 
gence, escape  and  produce  the  injury  complained  of.  Toledo,  Wabash 
and  Western  Railway  Co.  v.  Corn  et  al.  493. 

5.  On  policy  of  insurance,  need  not  notice  limitations  as  to  time  of 
suing.    See  INSURANCE,  6,  7. 

6.  On  attachment  in  aid  of  suit — only  one  declaration  necessary.  See 
ATTACHMENTS,  2. 

Pleas. 

7.  Sufficiency  of  plea  to  action  for  price  of  article  sold.  In  an  action 
for  the  price  of  a  specific  lot  of  sheep,  bargained  and  sold  to  the  defend- 
ant, but  to  be  delivered  and  paid  for  in  the  future,  where  the  plea  does 
not  traverse  the  bargain  and  sale,  it  admits  it,  and  the  effect  is  to  admit 
that  the  title  to  the  sheep  had  vested  in  the  defendant;  and  a  plea  set- 
ting up  injury,  occasioned  to  the  sheep  by  the  fault  of  the  plaintiff 
whilst  in  his  possession,  and  after  the  sale,  without  showing  how  many 
and  to  what  extent  the  sheep  were  injured,  and  what  the  fault  of  the 
plaintiff  consisted  in,  is  bad,  and  a  demurrer  to  a  replication  to  such  a 
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plea  should  be  overruled  and  carried  back,  and  sustained  to  the  plea. 
Barrow  et  al.  v.  Windoio  et  al.  214. 

8.  Requisites  of  plea  of  property  in  the  defendant,  or  a  third  person. 
If  a  defendant  pleads  property  in  himself,  or  a  third  person,  he  must, 
in  the  same  plea,  traverse  the  plaintiff's  allegation  of  right.  Atkins  v. 
Byrnes,  326. 

9.  In  such  case,  the  allegation  of  property  in  the  defendant,  or  a  third 
person,  is  only  considered  as  inducement  to  the  traverse  of  the  plaintiff's 
right,  and  the  plaintiff  must  take  issue  on  the  traverse,  and  not  on  the 
inducement,  and  on  such  an  issue  the  substantial  matter  in  dispute  is, 
the  right  of  the  plaintiff  to  the  property.  The  plaintiff  holds  the  affirm- 
ative of  the  issue,  and  must  sustain  his  right  or  fail  in  the  action.  Ibid. 
326. 

10.  Sufficiency  of  plea  showing  nuisance.    See  NUISANCE,  2. 
Waiver  by  plea. 

11.  Such  objections  to  a  declaration  as  can  be  cured  by  a  verdict  are 
waived  by  a  plea  of  general  issue.  Where  a  special  demurrer  to  a  decla- 
ration was  sustained  for  objections  purely  technical,  and  such  as  could 
be  cured  by  verdict,  and  the  defendant,  without  any  amendment  having 
been  made,  subsequently  pleaded  the  general  issue,  and  went  to  trial, 
he  thereby  waived  the  objections  to  the  declaration.  Barrelett  v.  Bell. 
gard,  280. 

PLEADING  AND  EVIDENCE. 

Allegations  and  proofs. 

1.  In  suit  against  a  railroad  for  negligence — evidence  of  rate  of  speed. 
In  a  suit  against  a  railroad  company  for  injuries  occasioned  to  the 
plaintiff  by  being  struck  by  a  passing  train,  where  the  declaration  con. 
tained  no  averment  that  there  was  a  city  ordinance  regulating  the  rate 
of  speed  of  trains  at  the  place  of  the  accident,  it  was  improper  to  admit 
evidence  as  to  the  rate  of  speed  being  greater  than  that  prescribed  by 
the  ordinance.    Illinois  Central  Railroad  Co.  v.  Godfrey,  500. 

2.  To  recover  for  injury  from  defective  machinery.  In  an  action 
against  the  employer  for  an  injury  sustained  by  an  employee,  by  reason 
of  defective  machinery  provided  by  the  employer,  the  right  of  recovery 
is  confined  to  the  defects  specified  in  the  declaration ;  and  it  is  error  to 
instruct  the  jury  that  the  plaintiff  is  entitled  to  recover,  if  the  injury  was 

.  caused  by  any  defect  or  insufficiency  of  the  machinery.     Gamp  Point 
Manf:  Co.  v.  Ballou,  Admr.  417. 

3.  Alteration — how  put  in  issue.  If  the  defendant  desires  to  present 
to  the  jury  the  question  of  an  alteration  of  the  instrument  sued  on,  by 
evidence  and  instructions,  he  must  file  the  proper  plea  sworn  to.  That 
issue  can  not  arise  under  the  general  issue,  with  notice,  in  writing,  of 
special  matters  of  defense.    Dewey  v.  Warriner,  198. 
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4.  As  to  cause  of  loss  of  hogs  being  transported.  The  averment  of  a 
declaration  in  a  suit  for  the  value  of  hogs,  which  were  shipped  on  de- 
fendant's railroad,  and  died  through  the  fault  of  defendant,  was,  that 
the  train  was  stopped  and  permitted  to  stand  for  a  long  space  of  time 
in  a  piece  of  timber,  where  the  air  could  not  circulate.  The  evidence 
showed  that  the  train  did  stop  in  a  piece  of  timber,  as  averred,  but  it 
further  showed  that  it  was  in  a  cut  on  the  road  as  well  as  in  the  timber: 
Held,  that  there  was  no  variance.  Toledo,  Wabash  and  Western  Rail- 
way Go.  v.  Thompson,  434. 

Kecovery  under  common  counts. 

5.  For  dockage.  A  plaintiff  can  not  recover  for  the  use  of  his  dock, 
under  the  ordinary  common  counts.  There  should  be  a  separate  count 
for  dockage.    Harvey  v.  Van  Be  Mark  et  al.  117. 

Admission  by  plea. 

6.  In  replevin.  In  replevin  for  the  wrongful  taking  and  detention 
of  personal  property,  if  the  defendant  pleads  only  property  in  third  per- 
sons, the  taking  and  detention  of  the  property  will  be  admitted.  Kern 
v.  Potter,  19.  i 

In  action  for  slander. 

7.  Proof  to  sustain  plea  of  justification.    See  SLANDER. 

POLICE   OFFICER. 
Power  to  arrest  without  warrant.    See  ARREST,  1  to  4. 

PRACTICE. 

Affidavit  of  claim. 

1.  Effect  of.  The  only  purpose  subserved  by  the  affidavit  of  the 
plaintiff  showing  the  nature  of  his  demand,  and  the  amount  due, 
filed  with  his  declaration,  is,  to  entitle  him  to  a  judgment,  as  in 
case  of  default,  unless  the  defendant  shall  file  an  affidavit  of  merits 
with  his  plea;  and  in  case  of  such  default,  the  affidavit  so  filed 
with  the  declaration  may  be  taken  as  prima  facie  evidence  of  the 
amount  due,  but  even  this  is  discretionary  with  the  court.  Kern  v. 
Strasberger  et  al.  303. 

2.  When  insufficient,  or  none  is  filed.  Whether  the  plaintiff'  will 
file  such  an  affidavit,  is  entirely  optional  with  himself,  and  if  he  does 
not  do  so,  or  files  an  insufficient  one,  the  only  effect  such  failure  can 
have  upon  the  suit  is,  that  the  defendant  is  entitled  to  plead  without 
accompanying  his  plea  with  an  affidavit  of  merits.    Ibid.  303. 

3.  But  if  proper  service  is  had,  and  the  declaration  is  filed  in  apt 
time,  the  suit  stands  for  trial,  and  the  defendant  must  enter  his  appear- 
ance  and  plead,  or  a  judgment  may  be  taken  against  him  by  default. 
Ibid.  303. 

4.  By  one  plaintiff,  sufficient.  An  affidavit,  sworn  to  by  one  of  sev- 
eral 'plaintiffs,  showing  the  nature  and  amount  of  plaintiffs'  demand, 
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filed  with  the  declaration,  is  a  substantial  compliance  with  the  require 
nients  of  the  Practice  Act.    Haggard  et  al.  v.  Smith  et  al.  226. 

5.  By  another  than  the  plaintiff.  Under  the  36th  section  of  the 
Practice  Act  of  1872,  which  provides  that,  if  the  plaintiff  in  a  certain 
class  of  suits  shall  file  with  his  declaration  an  affidavit,  showing  the 
nature  of  his  demand,  etc.,  he  shall  be  entitled  to  judgment,  as  in  case 
of  default,  unless  the  defendant,  his  agent  or  attorney,  shall  file  with 
his  plea  an  affidavit  of  merits,  the  plaintiff'  is  not  required  to  file  his 
own  affidavit,  to  be  entitled  to  the  benefit  of  the  section,  but  all  he  is 
required  to  file  is  an  affidavit.     Young  v.  Browning,  44. 

6.  Where  the  plaintiff  files  an  affidavit  with  his  declaration,  as  re- 
quired by  section  36  of  the  Practice  Act  of  1872,  if  the  defendant  files 
pleas  without  the  affidavit  required  of  him,  the  court  may  properly 
strike  them  from  the  files,  and  render  judgment  by  default.     Ibid.  44. 

Affidavit  of  merits. 

7.  When  plaintiff  stipulates  to  allow  amount  claimed  by  affidavit  of 
merits.  The  plaintiff  filed  with  his  declaration  an  affidavit,  showing 
the  nature  and  amount  of  his  claim,  and  the  defendant  filed  with  his 
plea  an  affidavit  that  he  had  a  good  defense  to  a  certain  amount.  The 
plaintiff  then  stipulated  to  deduct  the  amount  from  his  claim,  and 
thereupon  the  plea  was  stricken  from  the  files,  and  a  rule  upon  the 
defendant  to  plead  anew  to  the  merits.  Having  failed  to  plead  within 
the  rule,  judgment  was  rendered  against  the  defendant  as  upon  nil  dicit : 
Held,  that  this  was  authorized  by  the  spirit,  if  not  the  very  letter,  of  the 
Practice  Act  of  1872.    Haggard  et  al.  v.  Smith  et  al.  226. 

Judgment  nil  dicit. 

8.  Neglect  to  plead  oner  as  ruled.  Where  there  was  a  plea  in  abate- 
ment for  variance  between  the  writ  and  declaration,  and,  at  the  same 
term  of  court,  the  writ  was,  by  leave  of  court,  on  motion  of  the  plain- 
tiff, amended  so  as  to  conform  to  the  declaration,  and  a  rule  on  the 
defendant  to  plead  ten  days  before  the  next  term  of  court,  and  at  the 
next  term  a  replication  was,  by  inadvertence,  filed  to  the  plea  in  abate- 
ment, but,  by  leave  of  court,  withdrawn  before  issue  was  joined  on  it, 
and  the  defendant  having  failed  to  plead  as  he  was  ruled  to  do,  it  was 
proper  to  render  judgment  against  him  as  upon  nil  dicit,  notwithstand- 
ing the  plea  in  abatement  was  not  formally  disposed  of.  Wilday  et  al, 
v.  Wight,  370. 

Time  of  taking  certain  objections. 

9.  As  to  christian  name  of  plaintiff.  Where  a  suit  was  instituted  by 
a  plaintiff  by  one  christian  name,  and  judgment  was  rendered  before 
the  justice  of  the  peace  in  his  favor  by  another  christian  name,  and  no 
objection  on  that  account  was  made  before  the  justice,  and  it  appears, 
from  the  record,  that  he  was  as  well  known  by  the  one  name  as  the 
other,  the  objection  was  properly  overruled  in  the  circuit  court.  Scott 
v.  White,  287. 
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10.  As  to  verdict  in  ejectment.  Where  a  verdict  in  ejectment  is  de- 
fective, in  substance,  in  not  finding  what  estate  the  plaintiff  is  entitled 
to,  the  objection  is  not  waived  by  not  objecting  to  the  same  in  the  court 
below.    Long  v.  Linn,  152. 

11.  Objections  to  depositions.    See  DEPOSITIONS,  2. 

JURY  TAKING  MEMORANDA. 

12.  Courts  should  not  countenance  the  practice  of  permitting  attor. 
neys,  in  arguing  a  case,  to  have  jurors  take  down  with  pencil  and 
paper  his  calculations  of  amounts,  and  to  permit  such  memoranda  to 
be  taken  to  the  jury  room  to  be  used  in  finding  their  verdict.  It  may 
be  that  a  juror,  of  his  own  motion,  may  make  memoranda  of  evidence 
or  of  points  in  an  argument,  but  it  should  not  be  at  the  instance  of 
counsel.    Lndianapolis  and  St.  Louis  Railroad  Co.  v.  Miller,  463. 

General  Practice  Act. 

13.  Lts  application.  The  Practice  Act  is  a  general  law  applicable 
to  all  cases  at  law  to  be  tried  in  the  circuit  court,  except  in  so  far  as 
particular  statutes  may  authorize  or  direct  certain  cases  to  be  tried  in  a 
manner  different  from  that  therein  prescribed ;  and  in  such  cases  the 
particular  statute  must  control  to  the  extent  it  differs  from  the  Practice 
Act,  but  no  farther.  Fergus  et  al.  v.  Garden  City  Planing  Mill  and 
Lumber  Manufacturing  Co.  51. 

Of  the  right  to  plead  several  pleas.    Sec  SLANDER,  6. 

Striking  pleadings  from  file. 

When  no  ground    of  reversal.    See    PRACTICE    IN    SUPREME 
COURT,  14. 
Alteration  of  instrument  sued  on. 

How  put  in  issue.    See  PLEADING  AND  EVIDENCE,  3. 

Motion  for  new  trial. 

Assigning  cause.    See  NEW  TRIAL,  8. 

General  and  special  verdict. 

When  former  controls.    See  VERDICTS,  1. 

PUTTING  VERDICT  IN  FORM. 

Ln  ejectment.    See  EJECTMENT,  3. 
PRACTICE  IN  THE  SUPREME  COURT. 

OF  THE  RECORD. 

1.  Certificate  of  the  clerk  copied  into  the  transcript  is  no  part  of  the 
record.  A  certificate  of  the  clerk  of  a  computation  of  damages  made 
by  him,  and  reciting  that  the  court  had  referred  the  cause  to  him  to 
assess  the  damages,  although  copied  into  the  transcript,  is  not  an  order 
of  the  court,  nor  does  it  prove  one,  nor  is  it  a  part  of  the  record.  Grass- 
ley  et  al.  v.  Adams,  550. 
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PRACTICE  IN  THE  SUPREME  COURT.    Continued. 
Obviating  error  in  record. 

2.  By  amendment  in  court  below  pending  appeal.  Where  the  record 
filed  in  the  Supreme  Court  shows  a  defective  service  on  the  defendant 
in  the  circuit  court,  and  the  sheriff,  by  leave  of  the  circuit  court,  whilst 
the  case  is  pending  in  the  Supreme  Court,  amends  his  return  so  as  to 
show  a  sufficient  service,  and  that  fact  is  made  to  appear  by  a  supple- 
mental record,  filed  in  the  Supreme  Court,  the  error  assigned  on  account 
of  such  defective  service  is  obviated.     Grassley  et  al.  v.  Adams,  550. 

Supersedeas. 

3.  While  the  constitution  secures  to  all  persons  the  right  to  a  writ  of 
error  in  all  civil  cases  where  the  judgment  or  decree  is  final,  the  right 
to  have  the  same  made  a  supersedeas  is  not  a  constitutional  right,  and 
the  legislature  may  impose  terms  upon  which  it  shall  be  granted. 
Bryant  et  al.  v.  The  People,  32. 

4.  Under  the  tenth  section  of  the  act  of  March  28,  1873,  relating  to 
the  collection  of  taxes,  a  party  prosecuting  a  writ  of  error  from  a  judg- 
ment against  his  real  estate  for  taxes,  must  deposit  the  amount  Of  the 
judgment,  before  a  supersedeas  can  be  granted.    Ibid.  32. 

Whether  error  may  be  assigned. 

5.  Instruction  given  by  consent.  Where  no  exception  is  taken  to  the 
giving  of  an  instruction  at  the  time  it  is  given,  and  the  record  shows 
that  it  was  given  by  agreement  of  parties,  they  are  precluded  from 
assigning  it  as  a  cause  of  error,  whether  it  states  a  correct  principle  of 
law  or  not.     Emory  v.  Addis,  273. 

6.  Assigning  ground  for  new  trial.  When  excessive  damages  are 
not  assigned  as  a  ground  for  a  new  trial  in  the  court  below,  nor  for  error 
in  the  Supreme  Court,  the  appellant  is  not  in  a  position  to  have  that 
question  reviewed.    Ibid.  273. 

Assigning  cross-errors. 

7.  Does  not  affect  docket.  The  assignment  of  cross-errors  does  not 
require  a  re-docketing,  as  that  does  not  change  the  title  of  the  case  or 
require  a  new  record.    Smith  v.  Wright  et  al.  167. 

8.  Notice  of,  and  waiver.  Where  one  of  several  parties  appeals  and 
the  other  party  assigns  cross-errors,  those  not  uniting  in  the  appeal  will 
be  entitled  to  notice  before  the  cross-errors  are  heard,  but  if  they  volun- 
tarily join  in  error,  the  notice  will  be  waived.    Ibid.  167. 

Error  will  not  always  reverse. 

9.  Giving  erroneous  instructions.  The  giving  of  an  instruction 
which  is  clearly  erroneous,  can  not  be  allowed  as  cause  for  a  reversal, 
where  it  appears  that  it  worked  no  injury  to  the  party  complaining. 
Andes  Insurance  Co.  v.  Fish,  620 ;  Beseler  v.  Stephani,  400 ;  Lovenguth 
v.  City  of  Bloomington,  238. 

10.  Refusing  instructions.  Where  substantial  justice  has  been  done 
and  the  jury  could  not  have  reached  any  other  result  from  the  evidence, 

47— 71st  III. 
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PRACTICE  IN  THE  SUPREME  COURT. 
Error  will  not  always  reverse.    Continued. 
a  reversal  will  not  be  given  for  the  refusal  of  instructions  or  the  rejec- 
tion of  testimony  that  might,  with  propriety,  have  been  given  or  ad- 
mitted.   Ryan  et  al.  v.  Donnelly,  100. 

11.  When  erroneous,  always  ground  for  reversal  in  doubtful  cases. 
Where  it  is  manifest,  from  the  evidence,  that  justice  has  been  done,  and 
that  any  other  finding  would  not  be  permitted  to  stand,  a  faulty  instruc- 
tion should  be  disregarded,  but  where  it  is  not  manifest  that  the  verdict 
is  right,  and  it  can  be  seen  that  the  faulty  instruction  may  have  con- 
tributed to  the  result,  it  is  proper  that  another  jury  should  pass  upon  the 
evidence,  under  proper  instructions.  Toledo,  Wabash  and  Western  Ry. 
Go.  v.  Corn  et  al.  493. 

12.  Admission  and  exclusion  of  evidence.  The  admission  of  im- 
proper evidence  can  not  be  regarded  as  a  cause  for  a  reversal,  unless  the 
party  against  whom  it  was  admitted  has  been  injured  or  prejudiced  by 
it.  Peoria,  Atlanta  and  Decatur  Railroad  Co.  v.  Sawyer,  361 ;  Carpen- 
ter v.  Davis,  395. 

13.  Even  if  the  court  commits  an  error  in  refusing  to  permit  a  ques- 
tion to  be  answered  by  a  witness,  yet,  if  it  appears  that  the  witness  gave 
all  the  evidence  that  was  sought  to  be  elicited  by  the  question,  which  in 
any  view  of  the  case  was  material,  the  judgment  will  not  be  reversed. 
W olden  v.  Lewis  et  al.  453. 

14.  Striking  replication  from  the  files.  Although  a  replication  may 
be  improperly  stricken  from  the  files,  yet,  if  the  same  issues  were  ad- 
mitted under  issues  which  were  formed  as  would  have  been  admissible 
under  an  issue  upon  the  replication  so  stricken  from  the  files,  the  error 
will  not  be  ground  for  a  reversal.    Atkins  v.  Byrnes,  326. 

Trial  without  a  jury. 

15.  Effect  of,  on  review  in  appellate  court.  Where  the  parties  waive 
a  jury,  and  the  cause  is  tried  by  the  court,  sitting  as  a  jury,  the  court 
stands  in  the  place  of  a  jury,  and  the  decision  will  be  reversed  or  af- 
firmed by  the  same  rules  which  govern  when  the  facts  are  tried  by  a 
jury,  and  the  same  force  and  effect  will  be  given  to  the  finding  of  a 
judge  as  to  the  verdict  of  a  jury.  Field  v.  Chicago  and  Rock  Island 
Railroad  Co.  458. 

Of  reversal. 

16.  When  as  to  one,  must  be  as  to  all  the  parties.  A  judgment  at  law 
being  a  unit,  if  erroneous,  is  so  as  to  all  the  defendants,  and  can  not  be 
reversed  as  to  part  and  affirmed  as  to  another  defendant.  JSarp  v.  Lee 
et  al.  193. 

PRESUMPTIONS. 
Op  law  and  fact. 

1.  In  favor  of  regularity  of  judgment.  Where  the  court  has  juris- 
diction of  the  parties  and  of  the  subject  matter  of  litigation,  every  pre- 
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sumption  of  law  is  in  favor  of  the  regularity  of  the  judgment.    Kern 
v.  Strasberger  et  al.  303. 

2.  In  favor  of  jurisdiction  of  superior  courts.  See  JURISDIC- 
TION, 4,  5. 

3.  As  to  return  of  execution.    See  EXECUTIONS,  1. 

4.  Where  judge  holds  court  in  another  circuit.    See  COURTS,  1. 

5.  As  to  emancipation  of  minor.    See  INFANTS,  1. 

PRINCIPAL  AND  AGENT. 

Statements  of  agent. 

When  binding  on  principal.    See  AGENCY,  1. 

Contract  between  them. 

To  deliver  hedge  plants  for  sale— construed.    See  CONTRACTS,  18. 

PROCESS. 
Service  in  foreign  county. 

How  questioned.    See  JURISDICTION,  6. 

PROMISSORY  NOTE. 

Delivery  signed. 

1.  Is  an  adoption  of  signature.  By  delivering  a  promissory  note, 
with  his  signature  to  it,  a  party  adopts  the  signature,  and  is  hound  by  it, 
whether  written  by  himself  or  not,  and  proof  of  such  a  state  of  facts  is 
sufficient  foundation  for  the  introduction  of  the  note  in  evidence,  when 
the  execution  of  it  has  been  put  in  issue  by  plea  verified  by  affidavit. 
Melvin  et  al.  v.  Hodges,  422. 

Proof  of  execution.    See  EVIDENCE,  13. 

PROXIMATE  CAUSE. 
Of  an  inquiry.    See  NEGLIGENCE,  11, 12, 13. 

RAILROADS. 

Fencing  their  track  and  making  cattle-guards. 

1.  What  is  a  village.  A  railroad  company  is  not  bound  to  fence  its 
track  or  make  cattle-guards  within  the  limits  of  a  village;  and  a  place 
where  there  is  a  station  house,  a  warehouse,  a  store,  a  blacksmith  shop, 
a  postoffice  and  five  or  six  dwelling  houses,  whether  they  are  situated 
upon  regularly  laid  out  streets  and  alleys  or  not,  comes  fully  up  to  the 
requirements  of  a  village,  for  the  purpose  of  excusing  a  railroad  com- 
pany  from  fencing  its  track  within  the  limits  thereof.  Toledo,  Wabash 
and  Western  Railway  Go.  v.  Spangler,  568. 

2.  Liability  for  stock  killed  from  neglect  to  fence.  See  NEGLI- 
GENCE, 5  to  10. 
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Carrying  passenger  beyond  station. 

3.  If  a  railroad  company  carry  a  passenger  beyond  a  station  to  which 
he  is  ticketed,  without  his  consent,  and  without  affording  him  a  reason- 
able opportunity  to  leave  the  train,  he  has  a  right  of  action  for  what- 
ever damage  he  may  sustain  by  reason  thereof.  Illinois  Central  Mail- 
road  Co.  v.  Chambers,  519. 
Bringing  Texas  cattle  into  the  State. 

Liability  therefor,  and  whether  bound  to  contract  to  do  so.  See  TEXAS 
CATTLE,  2,  3. 

Negligence  in  railroads. 

Of  their  duties  and  liabilities  as  respects  persons  and  property.  See 
NEGLIGENCE. 

Compensation  to  officers. 

For  services.    See  CORPORATIONS,  2  to  7. 
Right  of  way. 

Exclusive  property  of  company.    See  RIGHT  OF  WAY,  1. 
Contract  not  to  establish  stations. 

Illegal  and  void.    See  CONTRACTS,  14. 

Obstructing  natural  flow  of  water. 
Liability  for.    See  WATERCOURSE,  1. 

RATIFICATION. 

Of  execution  of  note. 

1.  Unauthorized,  not  cured  by  recognition  and  promise  to  pay.  If  an 
intestate's  name  has  been  forged,  or  signed  to  a  promissory  note  by  an 
unauthorized  person,  it  does  not  follow  that  his  estate  is  liable  thereon, 
upon  proof  of  his  recognition  of  the  same  and  promise  to  pay.  The 
ratification,  in  such  a  case,  must  be  made  with  a  full  knowledge  of  the 
facts  affecting  the  party's  rights.     Oleason,  Admx.  v.  Henry  et  ail.  109. 

REAL  AND  PERSONAL  PROPERTY. 

A   HOUSE. 

1.  A  house  built,  placed  on  pillars  for  permanency,  for  a  residence, 
and  not  to  serve  a  temporary  purpose,  becomes  a  part  of  the  realty. 
Salter  v.  Sample,  430. 

2.  Where  the  owner  of  a  lot  sold  it  by  a  parol  contract,  on  a  credit 
of  one  year,  and  the  purchaser  erected  a  frame  house  thereon,  placed  upon 
pillars,  as  a  residence,  and,  before  the  expiration  of  the  year,  sold  the 
house  to  another,  who  removed  it  to  another  lot,  and  there  placed  it 
upon  brick  pillars  sunk  in  the  ground,  and  built  an  addition  to  it,  it 
was  held,  that  the  house  was  a  part  of  the  realty,  on  the  first  lot,  and 
that  when  it  was  removed,  and  became  fixed  upon  the  brick  pillars  on 
the  other  lot,  it  became  a  part  of  that  lot,  and  that  replevin  would  not 
lie  for  it.    Ibid.  430. 
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3.  In  such  case,  the  house,  during  its  transit  from  one  lot  to  the 
other,  might  be  regarded  as  personal  property,  but  not  after  it  became 
permanently  attached  to'  the  other  lot.    Salter  v.  Sample,  430. 

RECORD. 
In  Supreme  Court. 

What  constitutes  part  of.  See  PRACTICE  IN  SUPREME  COURT,  1. 

RECOUPMENT. 

In  suit  for  goods  sold. 

1.  Injury  before  delivery.  In  an  action  for  the  price  of  specific 
articles  bargained  and  sold,  but  not  delivered,  defendant  may  set  up,  by 
way  of  a  recoupment,  any  injury  to  such  articles  occasioned  by  the 
fault  or  negligence  of  the  vendor,  subsequent  to  the  sale  and  prior  to 
the  time  of  delivery.    Barrow  et  al.Y.  Window  et  al.  214. 

REDEMPTION. 
From  sale  on  foreclosure. 

1.  By  whom  and  within  what  time.  Where  a  party  purchases  real 
estate  at  a  sheriff's  sale  under  execution,  upon  which  there  is  a  mort- 
gage executed  by  the*judgment  debtor  prior  to  the  judgment  upon  which 
the  execution  issued,  and  obtains  a  deed  fron  the  sheriff  upon  such  sale, 
all  he  acquires  by  virtue  of  the  sheriff's  deed  is  the  equity  of  redemp- 
tion of  the  judgment  debtor,  and  this  right  he  is  bound  to  exercise 
within  twelve  months  after  a  sale  under  a  decree  of  foreclosure  of  the 
mortgage,  to  which  he  is  made  a  party;  and  if  he  fails  to  do  so,  a  judg- 
ment creditor  of  the  mortgagor  may  rightfully  redeem  at  any  time  after 
the  expiration  of  twelve  months  and  before  fifteen  months  from  the  date 
of  the  sale  under  the  decree  of  foreclosure,  and  subject  the  land  to  sale 
under  execution  upon  his  judgment.    McRooerts  v.  Conover,  524. 

2.  What  constitutes.  An  assignment  of  a  certificate  of  purchase  to 
one  entitled  to  redeem  is  not  a  redemption  from  the  sale,  and  he  will 
not  be  permitted  to  use  it  as  a  certificate  of  redemption.  If  such  party 
intends  to  redeem,  he  must  do  so  absolutely,  and  have  the  evidence  re- 
corded in  the  proper  office.    Ibid.  524. 

3.  Assignment  of  certificate  is  not.  The  purchaser  of  the  equity  of 
redemption  of  the  mortgagor  in  a  tract  of  land,  conveyed  the  land  to 
another  by  a  deed  containing  the  usual  covenants  of  warranty,  and  after- 
wards,  and  within  twelve  months  from  the  sale  of  the  land  under  a 
decree  of  foreclosure  of  the  mortgage  upon  it,  paid  to  the  holder  of  the 
certificate  of  purchase  under  the  mortgage  sale,  who  was  the  mortgagee, 
the  amount  of  the  mortgage  debt,  and  took  an  assignment  of  the  certifi- 
cate of  purchase  to  himself.  After  the  expiration  of  twelve  months,  and 
before  fifteen  months  from  the  date  of  the  mortgage  sale,  a  judgment 
creditor  of  the  mortgagor  caused  an  execution  to  be  issued  on  his  judg- 
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ment,  and  placed  in  the  hands  of  the  sheriff,  and  also  placed  a  sufficient 
sum  of  money  in  the  sheriff's  hands  to  redeem  the  land  from  the  sale 
under  the  decree  of  foreclosure.  The  sheriff  then  levied  on  the  land, 
and  issued  the  usual  certificate  of  redemption  from  the  mortgage  sale, 
which  was  filed  and  recorded  in  the  proper  office :  Held,  that  the  assign- 
ment of  the  certificate  of  purchase  to  the  grantor  in  the  warranty  deed 
did  not  operate  as  a  redemption,  and  that  the  redemption  by  the  judg- 
ment creditor  was  legal,  and  it  was  error  to  enjoin  the  sheriff  from  sell. 
ing  the  land.    McRoberts  v.  Conover,  524. 

REMITTITUR. 

Op  excess  in  damages. 

1.  On  motion  for  new  trial.  Where  a  jury  has  passed  upon  a  ques- 
tion of  unliquidated  damages,  though  the  court  has  no  right  to  direct 
the  plaintiff  to  remit  on  account  of  the  damages  being  excessive,  yet,  if 
the  plaintiff,  on  a  motion  for  a  new  trial  being  made,  voluntarily  remits 
part  of  the  damages,  the  verdict  for  the  balance  must  stand.  Thomas 
v.  Fischer,  576. 

REMOVAL  OF  CAUSES  TO  FEDERAL  COURTS. 

From  a  State  court. 

1.  Of  the  petition  and  affidavit.  If  the  petition  and  affidavit  of  a 
defendant  for  the  removal  of  a  cause  from  the  State  to  the  United  States 
court,  fails  to  show  that  the  plaintiff,  at  the  time  of  the  commencement 
of  the  suit,  was  a  citizen  of  this  State,  and  that  the  defendant  was  a  citi- 
zen of  another  State,  there  will  be  no  error  in  refusing.to  transfer  the 
cause.  An  affidavit  showing  such  facts  at  the  time  of  its  filing  is  clearly 
defective,  under  the  act  of  Congress  of  1867.  Weed' Sewing  Machine  Go. 
v.  Smith,  204. 

2.  Bond  of  petitioner  for  removal  to  United  States  Court,  with  sure- 
ties, must  be  filed  with  petition.  The  act  of  Congress  of  1867,  relating  to 
the  removal  of  causes  from  the  State  to  the  Federal  courts,  requires  the 
petitioner  to  file  a  bond,  signed  by  himself,  with  the  petition,  and  proof 
should  be  made  of  the  sufficiency  of  the  sureties.  If  the  bond  filed  is 
signed  by  strangers  only,  and  no  proof  offered  of  the  solvency  of  the 
sureties,  there  will  be  no  error  in  refusing  to  transfer  the  cause.  Ibid# 
204. 

REPEAL  OF  STATUTE. 
Effect  upon  pending  suit.    See  STATUTES,  3,  4. 

REPLEVIN. 

Whether  the  action  will  lie. 

1.  For  breach  of  contract  to  sell.  The  fact  that  a  vendor  has  not 
performed  his  contract  to  sell  a  boiler,  where  the  purchaser  has  never 
had  possession,  nor  has  the  right  to  possession,  will  not  authorize  a  suit 
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in  replevin,  but  the  remedy  for  a  failure  to  perform  the  contract,  is  an 
action  for  its  breach.    Haverstick  v.  Fergus  et  al.  105. 

2.  To  recover  a  house.  See  REAL  AND  PERSONAL  PROPER- 
TY, 2. 

Plea  of  property  in  third  person. 

3.  Admits  the  taking  and  detention.  See  PLEADING-  AND  EVI- 
DENCE, 6. 

RESCISSION  OF  CONTRACT. 
For  fraud.    See  CONTRACTS,  26,  27. 

RIGHT  OF  WAY. 
Of  railway  company. 

1.  Is  the  exclusive  property  of  the  railroad  company.  The  right  of 
way  of  a  railroad  company  is  its  exclusive  property,  upon  which  no 
unauthorized  person  has  a  right  to  be,  for  any  purpose,  and  any  person 
who  travels  upon  the  right  of  way  of  a  railroad  company,  for  his  own 
convenience,  as  a  foot-way,  and  not  for  any  purpose  of  business  con- 
nected with  the  railroad,  is  a  wrong-doer  and  trespasser.  Illinois  Cen- 
tral Railroad  Co.  v.  Godfrey,  500. 

2.  The  mere  acquiescence  of  a  railroad  company  in  the  use  of  its 
track  or  right  of  way  by  persons  passing  along  it,  as  a  foot-way,  does 
not  give  such  persons  a  right  of  way  over  the  track,  nor  is  the  company 
bound  to  protect  or  provide  safe-guards  for  persons  so  using  its  grounds. 
Ibid.  500. 

Assessment  of  damages. 

3.  Evidence  as  to  damage  to  other  land.  Where  a  petition  is  filed  to 
condemn  land  for  the  right  of  way,  and  there  is  no  cross-petition  to  in- 
clude other  land  with  it,  it  is  improper  to  permit  evidence  to  be  intro- 
duced in  regard  to  land  adjoining  that  described  in  the  petition,  and 
belonging  to  the  same  owner.  Peoria,  Atlanta  and  Decatur  Railroad 
Co.  v.  Sawyer,  361. 

4.  The  fact  that,  by  the  construction  of  a  railroad  through  a  man's 
farm,  a  part  of  it  is  cut  off,  and  he  has  to  travel  a  greater  distance  to  get 
to  the  part  so  cut  off,  as  well  as  the  danger  to  which  the  owner  and  his 
family,  and  stock,  are  exposed,  in  crossing  the  track  from  one  part  of 
the  farm  to  the  other,  are  elements  of  damage,  under  the  statute,  for  the 
consideration  of  the  jury,  in  a  proceeding  to  condemn  land  for  the  right 
of  way.    Ibid.  361. 

5.  Compensation — how  ascertained.  It  is  not  improper  to  instruct 
the  jury,  in  a  proceeding  to  condemn. land  for  the  right  of  way,  under 
the  act  of  1872,  to  fix  the  compensation  from  the  evidence,  for,  even  if 
the  jury  should  examine  the  land  in  person,  the  facts  derived  from  such 
examination  would  be  a  part  of  the  evidence  from  which  to  make  a  ver- 
dict, and  such  an  instruction  could  not  mislead  them.    Ibid.  361. 
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Whether,  property  vests  in  buyer. 

1.  Meaning  of  words  "  bargained  and  sold."  The  words  "bargained 
and  sold"  have  a  settled  legal  meaning,  and  import  a  sale  which  vests 
the  property  in  the  buyer.    Barrow  et  al.  v.  Window  et  al.  .214. 

2.  Averment  of,  in  pleading,  construed.  An  averment  in  a  declara- 
tion that  the  defendant  bargained  for  and  bought  of  the  plaintiff,  and 
that  the  plaintiff  sold  to  the  defendant  certain  specified  articles,  amounts 
to  one  of  a  sale  of  specific  articles,  which,  as  between  the  parties, 
passed  the  property  in  them  to  the  defendant,  although  the  possession 
remained  in  the  plaintiff.    Ibid.  214. 

3.  Until  delivery,  vendor  is  a  mere  bailee.  By  a  regular  sale,  even 
without  delivery,  the  property  is  so  absolutely  vested  in  the  vendee,  that 
if  it  is  afterwards  injured  in  the  vendor's  custody,  without  his  fault,  he 
is  still  entitled  to  the  price,  because  by  the  contract  the  property  is  in 
the  vendee ;  and  where  the  vendor  retains  the  custody  of  the  article 
after  it  is  sold  and  the  property  completely  vested  in  the  vendee,  the 
vendor  is  considered  a  bailee  or  trustee,  for  the  use  of  the  vendee,  and 
subject  to  the  doctrine  of  bailment  and  responsible  for  ordinary  neglect. 
Ibid.  214. 

4.  But  in  such  case,  if  the  article  is  retained  by  the  vendor  awaiting 
payment  of  the  purchase  money  or  price,  he  must  deliver  or  offer  to 
deliver  before  he  can  maintain  an  action  for  the  price,  unless  the  prop- 
erty is  destroyed  without  any  fault  of  his,  in  which  case  he  is  excused 
from  delivery,  and  may  maintain  his  action.    Ibid.  214. 

Delivery  with  right  op  vendee  to  keep  or  return. 

5.  Sufficiency  of  demand  by  vendor.  Where  a  party  has  the  right  to 
make  goods  purchased  by  him  on  conditions,  his  own,  on  giving  notice 
or  by  refusing  to  deliver  the  same  on  demand,  no  formal  demand  by 
the  vendor  will  be  necessary  to  make  the  goods  the  property  of  the  pur- 
chaser on  his  refusal  to  redeliver  them.  It  will  be  sufficient,  if  the 
vendor  says  enough  to  satisfy  the  purchaser  that  he  wants  the  same,  and 
the  latter  refuses  to  give  them  up.    Jones  v.  Wright  &  Go.  61. 

Conditional  sale. 

6.  When  it  becomes  absolute.  Where  a  person  purchases  goods,  with 
an  agreement  that  for  all  he  uses  or  disposes  of,  he  shall  pay  at  ten  per 
cent  below  the  invoice  price,  and  has  the  privilege  of  returning  such  as 
are  not  used  or  disposed  of  by  him,  if  he  refuses,  on  demand,  to  return 
the  goods  not  used  or  sold,  to  the  vendor,  he  will  thereby  make  the  sale 
absolute,  and  he  will  be  liable  for  the  same,  according  to  the  contract 
price.    Ibid.  61. 

Sale  upon  condition. 

7.  Condition  may  be  waived.  Although  a  sale  may  be  dependent 
upon  a  condition,  the  condition  may  be  subsequently  waived  by  the 
party  imposing  it,  and  thus  render  the  sale  absolute,  and  this  may  be 
determined  from  the  subsequent  circumstances.-   Gowen  v.  Kehoe,  G6. 
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What  constitutes  a  sale. 

8.  Question  of  law.  Whether  certain  facts  constitute  a  sale  or  not,  is 
a  question  of  law,  and  it  is  proper  to  instruct  the  jury,  if  the  facts  were 
so  and  so,  then  there  was  a  sale.     Gowen  v.  Kehoe,  66. 

SCHOOLS. 

AS  TO  DISTINCTION  OF  RACE  OR  COLOR. 

1.  The  free  schools  of  the  State  are  public  institutions,  and  in  their 
management  and  control  the  law  contemplates  that  they  should  be  so 
managed  that  all  children  within  the  district,  between  the  ages  of  six 
and  twenty-one  years,  regardless  of  race  or  color,  shall  have  equal  and 
the  same  right  to  participate  in  the  benefits  to  be  derived  therefrom. 
Chase  et  al.  v.  Stephenson  et  al.  383. 

2.  Powers  of  directors  in  the  management  and  control.  While  the 
directors  very  properly  have  large  and  discretionary  powers  in  regard  to 
the  management  and  control  of  schools,  in  order  to  increase  their  use- 
fulness, they  have  no  power  to  make  class  distinctions,  nor  can  they  dis- 
criminate between  scholars  on  account  of  their  color,  race,  or  social 
position.    Ibid.  383. 

3.  Power  to  keep  separate  school  for  colored  children.  The  directors 
have  no  power  to  keep  and  maintain  a  separate  school  solely  to  instruct 
three  or  four  colored  children  of  the  district,  when  they  can  be  accom- 
modated at  the  school  house  with  the  other  scholars  of  the  district. 
Ibid.  383. 

4.  And  if  the  directors  attempt  to  do  so,  any  tax-payer  of  the  dis- 
trict has  a  right  to  interfere  to  prevent  the  public  funds  from  being  used 
in  such  unauthorized  manner.    Ibid.  383. 

GrENERAL  POWERS  OF  DIRECTORS. 

5.  The  board  of  school  directors,  though  a  corporation,  are  possessed 
of  certain  specially  defined  powers,  and  can  exercise  no  others,  except 
such  as  result,  by  fair  implication,  from  the  powers  granted.  Wells  v. 
The  People  ex  rel.  532. 

Employment  of  teachers. 

6.  They  are  expressly  empowered  to  appoint  teachers,  and  fix  the 
amount  of  their  salaries,  but  they  can  not  employ  a  teacher  who  has 
not,  at  the  time  of  such  employment,  a  certificate  of  qualification  as 
provided  for  by  the  School  Law,  and  any  contract  made  with  a  teacher 
not  having  such  certificate,  is  void,  and  is  not  susceptible  of  subsequent 
ratification.     Ibid.  532. 

7.  Where  the  school  directors  employed  a  teacher,  who  did  not  have 
the  necessary  certificate,  to  teach  a  school  for  six  months,  and,  after 
having  taught  three  months,  he  obtained  the  certificate,  and  the  direc- 
tors then  made  a  new  contract  with  him,  whereby  he  was  to  teach  three 
months,  at  a  salary  of  twice  the  amount  per  month  he  was  to  receive 
under  the  first  contract,  it  was  held,  that  the  first  contract  was  void,  and 
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that  the  new  contract  was  an  attempt  to  do  indirectly  what  the  directors 
had  no  power  to  do  directly,  and  that,  as  to  the  increased  amount  of 
salary,  the  second  contract  was  void.     Wells  v.  The  People  ex  rel.  532. 

8.  It  is  competent  for  school  directors  to  agree  to  pay  teachers  what, 
in  their  opinion,  their  services  are  reasonably  worth,  but  it  is  not  com- 
petent for  them  to  go  beyond  that,  and  include  in  such  compensation  an 
additional  sum  to  compensate  for  something  else  for  which  the  law  does 
not  allow  compensation  from  the  school  fund.    Ibid.  532. 

Division  op  districts. 

9.  Petition  must  show  a  case  clearly  within  the  law.  A  petition  seek- 
ing to  effect  a  division  of  a  long  established  school  district,  should 
make  a  case  within  the  express  provisions  of  the  statute  before  the 
trustees  can  be  required  to  act.  School  Trustees  v.  The  People  ex  rel. 
559. 

10.  And  a  failure  to  show,  in  the  petition,  that  the  school  district 
sought  to  be  divided  has  no  bonded  debt,  and  that  the  boundary  of  the 
new  district  does  not  come  nearer  than  one  mile  to  a  school  house,  and 
that  the  petition  is  signed  by  all  the  voters  of  the  new  district,  and  that 
such  new  district  contains  not  less  than  five  families,  is  fatal  to  the 
petition,  and  the  trustees  can  not  be  required  to  act  upon  it.    Ibid.  559. 

Conveyance  of  land  for  school  purposes. 

11.  Must  be  so  used.  When  real  estate  is  conveyed  for  school  pur- 
poses, and  it  is  so  expressed  in  the  deed,  the  land  must  be  so  used,  and 
the  directors  and  trustees  would  have  no  right  to  sell  the  land  and 
apply  the  proceeds  to  school  purposes,  as  in  such  case,  although  the 
proceeds  of  the  land  would  be  used  for  school  purposes,  the  land  itself 
would  not.    Trustees  of  Schools  v.  Barnes,  546. 

12.  They  might  occupy  the  land  as  a  school  site,  or  they  might  hold 
and  rent  it  and  apply  the  rent  to  the  general  school  purposes  of  the  dis- 
trict.   Ibid.  546. 

Trustees  of  schools. 

13.  Have  no  power  to  levy  tax  for  railroad  purposes.  A  township 
not  under  township  organization  has  no  power  to  become,  through  the 
trustees  of  schools,  a  stockholder  in  a  railroad  company,  with  power  to 
issue  bonds  and  levy  and  collect  taxes  on  the  property  in  the  township 
to  pay  the  bonds.    The  People  ex  rel.  v.  Dupuy  et  al.  651. 

14.  Scope  of  their  powers.  Trustees  of  schools  are  a  corporation,  or 
more  strictly  speaking,  a  quasi  corporation,  for  the  purpose  and  with 
the  sole  and  only  power  of  acting  in  matters  pertaining  to  the  public 
schools  of  the  township,  and  all  other  business  is  foreign  to  the  object 
for  which  they  were  created  a  body  corporate.    Ibid.  651. 

Claims  against  directors. 

15.  How  enforced.  A  party,  having  a  claim  against  school  directors, 
trustees  or  boards  of  education,  must  proceed  in  the  manner  pointed 
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out  by  section  49  of  the  School  Law  of  1872,  to  enforce  its  collection. 
Thomas  v.  Board  of  Education  of  Urbana  School  District,  283. 

SEDUCTION. 
Suit  therefor — parties — pleading — evidence  . 

1.  Father  may  maintain  suit  for  infant  daughter  though  she  does  not 
reside  at  home.  The  rule  that  required  actual  residence  of  the  daughter 
with  her  father  at  the  time  of  seduction,  to  enable  him  to  maintain  a 
suit  therefor,  does  not  prevail  in  this  country.  It  is  only  necessary  to 
show  that  the  parent  has  the  legal  right,  at  the  time,  to  command  the 
services  of  the  daughter,  and  very  slight  evidence  of  loss  will  suffice. 
White  v.  Murtland,  250. 

2.  What  the  plea  of  not  guilty  in  an  action  for  seduction  puts  in 
issue.  The  plea  of  not  guilty  puts  in  issue,  both  the  fact  of  seduction, 
and  the  fact  that  the  person  seduced  was  the  servant  of  the  plaintiff. 
Ibid.  250. 

3.  Proof  of  pecuniary  circumstances  of  parties.  In  an  action  by  a 
father  for  debauching  his  infant  daughter  and  getting  her  with  child,  it 
is  competent  to  show  the  pecuniary  circumstances  and  position  in 
society  of  both  plaintiff  and  defendant.    Ibid.  250. 

4.  But  this  is  not  for  the  purpose  of  ascertaining  what  amount  of 
damages  the  defendant  is  able  to  pay,  but  with  a  view  of  ascertaining 
the  extent  of  the  plaintiff's  injury,  perhaps  fixing  a  standard  of  exem- 
plary damages.    Ibid.  250. 

5.  Evidence  of  an  abortion.  The  father  has  a  right  to  bring  either 
an  action  in  trespass,  or  case,  for  the  seduction  and  getting  with  child 
his  infant  daughter,  and,  in  an  action  on  the  case,  where  the  declara- 
tion, in  addition  to  the  seduction  and  getting  with  child,  charges  that 
the  defendant  produced  or  attempted  to  produce  an  abertion  on  the 
plaintiff's  daughter  whom  he  had  so  got  with  child,  it  is  competent  to 
introduce  evidence  to  prove  such  fact.    Ibid.  250. 

6.  If  the  action  were  in  trespass,  it  would  be  competent  for  the 
plaintiff  to  charge  the  seduction  in  one  count,  and  the  abortion  in 
another,  and  if  they  were  both  charged  in  one  count,  without  averments 
connecting  the  abortion  with  the  original  trespass,  it  would  be  demur- 
rable  for  duplicity;  but  if  the  defendant,  without  demurring,  took 
issue,  he  could  not  exclude  evidence  of  the  abortion.    Ibid.  250. 

7.  Consent  of  infant  daughter  of  plaintiff .  The  infant  daughter  of  a 
plaintiff  is  incapable  of  consenting  to  carnal  intercourse,  and  she  is 
equally  incapable,  without  regard  to  the  criminal  law,  of  consenting  to 
an  abortion.    Ibid.  250. 

8.  General  character  for  chastity  of  the  party  seduced  is  involved  in 
a  suit  for.  The  general  character  of  the  daughter  for  chastity  is  in- 
volved in  the  issue,  where  the  father  sues  for  her  seduction  and  conse- 
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SEDUCTION. 

Suit  therefor — parties — pleading — evidence.  Continued. 
quent  pregnancy,  and  the  testimony  of  others  than  herself  may  be 
introduced  to  show  their  own  criminal  intercourse  with  her,  and  the 
time  and  place;  but,  notwithstanding  such  evidence,  if  the  jury  are 
satisfied,  from  the  whole  evidence,  that  the  defendant  is  the  father  of 
the  child,  their  verdict  must  be  for  the  plaintiff,  though,  perhaps,  for 
diminished  damages.     White  v.  Murtland,  250. 

9.  But  evidence  of  particular  acts  of  immorality  or  indecorum,  as 
well  as  of  general  bad  character  of  the  party  seduced,  must  be  confined 
to  what  occurred  previously  to  the  defendant's  misconduct.    Ibid.  250. 

10.  Father's  right  to  sue  for.  If  the  father,  by  a  valid  contract,  has 
divested  himself  of  all  lawful  control  over  the  services  of  his  daughter, 
he  can  not  maintain  an  action  against  one  for  getting  her  with  child, 
but  if  the  contract  is  such  that  the  father  has  the  legal  right,  at  any 
time,  to  control  or  command  her  services,  then,  notwithstanding  she 
may  not  reside  in  his  family,  and  he  does  not  exercise  the  right  of  Con- 
trol, he  may  maintain  the  action.     Ibid.  250. 

11.  Offer  of  marriage  by  a  defendant  in  a  suit  for  seduction,  not  com- 
petent evidence.    An  offer  of  marriage  made  by  the  defendant,  in  a  suit 
by  the  father  of  an  infant  daughter,  for  debauching  her  and  getting  her 
with  child,  is  not  proper  to  be  considered  in  mitigation  of  damages 
Ibid.  250. 

SERVICE  OF  PROCESS. 

In  foreign  county. 

How  questioned.    See  JURISDICTION,  6. 

SHERIFF'S  DEED. 
Sale  on  execution. 

To  whom  must  be  made.    See  JUDICIAL  SALES,  5. 

SHERIFF'S  SALE. 
Application  of  surplus. 

1.  Of  proceeds  of  sale  of  personal  property,  after  payment  of  execu- 
tion. Where  a  sheriff,  by  virtue  of  an  execution  in  his  hands  against 
the  owner  of  personal  property  upon  which  there  was  a  chattel  mort. 
gage,  executed  by  the  owner,  levied  upon  such  personal  property,  and 
advertised  it  for  sale,  under  the  execution,  upon  a  certain  day,  and  the 
owner  of  the  chattel  mortgage  directed  the  sheriff  to  sell  the  property 
under  the  chattel  mortgage  at  the  same  time  he  sold  under  the  execu- 
tion, and  the  sheriff  did  so,  without  giving  any  further  notice  of  such  sale 
than  the  one  under  the  execution,  and  applied  the  proceeds  to  the  sat- 
isfaction  both  of  the  execution  and  the  mortgage  debt,  and  the  owner 
of  the  property  had  notice  that  it  was  the  intention  of  the  mortgagor 
to  have  the  property  thus  sold,  and  he  was  present  at  the  sale,  and,  after 
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it  was  over,  inquired  whether  there  was  any  balance  after  paying  the 
execution  and  mortgage  debt,  and  stated  if  there  was  he  wanted  it,  it 
was  held,  that  the  owner's  conduct  in  not  making  objection  amounted  to 
an  acquiescence  in,  or  assent  to,  the  payment  of  the  mortgage  debt  out 
of  the  proceeds  of  the  sale,  and  that  he  was  estopped  from  calling  it  in 
question.    McGonnell  et  al.  v.  The  People,  for  use,  481. 

SLANDER. 

In  what  sense  words  to  be  taken. 

1.  Words  spoken,  when  action  is  founded  upon  them,  are  to  be 
taken  in  the  sense  which  men  of  common  and  reasonable  understand- 
ing would  ascribe  to  them.    Barnes  v.  Hanson,  609. 

Sufficiency  of  declaration.    See  PLEADING. 
Repetition  op  slander. 

2.  As  evidence  of  malice.  When  slanderous  words  are  spoken  in  the 
heat  of  passion,  occasioned  by  an  assault  by  the  plaintiff  upon  the  de- 
fendant, courts  and  juries  will  consider  the  infirmity  of  human  nature, 
and  make  allowance  for  words  spoken  under  such  circumstances ;  but 
when  the  defendant,  in  his  cooler  moments,  repeats  the  words  to  differ- 
ent persons,  this  stamps  the  slander  as  malicious.  Thomas  v.  Fischer, 
576. 

Allegations  and  proofs. 

3.  It  is  sufficient  to  prove  that  slanderous  words  were  spoken  substan- 
tially as  charged.  Where  the  words  charged  in  the  declaration  imputed 
lewdness  and  adultery  to  the  plaintiff,  and  the  words  proved  established 
that,  and  no  more  or  less,  not  by  proof  of  equivalent  words  but  by 
proving  the  substance  of  the  words  spoken,  it  was  held  to  be  sufficient, 
although  the  words  were  not  proved  precisely  as  charged  in  the  decla- 
ration.   Ibid.  576. 

4.  Where  the  words  charged  in  the  declaration  as  having  been  spoken 
by  the  defendant  of  the  plaintiff  were,  "  She  is  a  whore,"  "  You  are  a 
whore,"  and  the  words  proved  were,  "  She  was  a  damned  whore,"  "You 
are  a  damned  whore,"  it  was  held,  that  the  words  charged  were  substan- 
tially proved.    Ibid.  576. 

Justification. 

5.  Effect  of  failure  to  prove  plea  of  justification.  It  is  error  to  in- 
struct the  jury,  in  an  action  for  slander,  that  the  defense  of  justification 
is  odious  when  not  sustained  by  the  evidence,  and  such  an  instruction 
can  not  but  influence  the  jury  against  the  defendant.  Corbley  v.  Wil- 
son, 209. 

6.  Under  the  statute,  a  defendant  has  a  right  to  plead  as  many  mat- 
ters of  fact,  in  several  pleas,  as  he  may  deem  necessary  for  his  defense, 
and  this  being  a  right  secured  to  him  by  law,  it  can  not  be  odious  for 
him  to  interpose  a  plea  of  justification,  in  a  suit  for  slander,  although 
it  is  not  sustained  by  proof.    Ibid.  209. 
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7.  What  evidence  required  to  sustain  a  plea  of  justification.  In  an 
action  for  slander,  in  charging  the  plaintiff  with  the  commission  of  a 
crime,  if  the  defendant  pleads  justification,  he  must  prove  the  truth  of 
the  charge  beyond  a  reasonable  doubt.  The  same  testimony  that  would 
be  required  to  convict  the  party  on  the  criminal  charge  should  be  ad- 
duced. This  rule  is  not  changed  by  the  act  of  1867  concerning  evi- 
dence.   Ibid.  209. 

SPECIAL  ASSESSMENTS. 
For  leveeing  river. 

Private  corporation  can  not  make.  See  TAXES  AND  TAXATION, 
lto4. 

SPECIAL  DAMAGES. 
When  recoverable. 

Not  unless  alleged  in  declaration.    See  TROVER,  1. 


SPECIAL  VERDICT. 
Requiring,  a  matter  of  discretion.    See  VERDICT,  2. 

SPECIFIC  PERFORMANCE.    See  CHANCERY,  15  to  18. 

SPIRITUOUS  LIQUORS.    See  INTOXICATING  LIQUORS. 

STATUTES. 
Whether  subject  embraced  in  title. 

1.  The  purpose  of  the  constitutional  provision,  that  no  private  or 
local  law  should  embrace  more  than  one  subject,  and  that  that  should 
be  expressed  in  the  title,  was,  that  such  an  act  should  not  only  embrace 
but  one  subject,  but  that  the  title  of  the  act  should  afford  some  informa- 
tion of  the  subject  of  it.  People  ex  rel.  v.  Institution  of  Protestant 
Deaconesses,  229. 

2.  If  a  private  act,  entitled  "  An  act  to  incorporate  the  Institution 
of  Protestant  Deaconesses,  and  to  provide  for  the  encouragement  and 
control  of  an  hospital  in  Chicago,"  should  grant  the  power  to  establish 
and  maintain  an  orphan  house,  insane  asylum,  or  a  school,  in  other 
parts  of  the  State,  ouside  of  Chicago,  it  would  be  liable  to  the  constitu- 
tional objection,  that  it  embraced  more  than  one  subject,  and  that  not 
expressed  in  the  title.    Ibid.  229. 

Repeal  of  statutes. 

3.  Effect  on  pending  proceedings.  The  effect  of  a  repealing  statute 
is  to  obliterate  the  statute  repealed  as  completely  as  if  it  had  never  been 
enacted,  except  for  the  purpose  of  those  actions  or  suits  which  were 
commenced,  prosecuted  and  concluded  whilst  it  was  an  existing  law. 
County  of  Menard  v.  Kincaid  et  al.  587. 
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STATUTES.    Repeal  op  statutes.     Continued. 

4.  Proceedings  were  instituted  to  lay  out  a  road  in  a  county  not 
under  township  organization,  under  the  "Act  in  regard  to  roads  and 
bridges,"  approved  April  10, 1872,  and  on  the  19th  of  March,  1873,  dam- 
ages were  assessed  under  the  act,  before  a  justice  of  the  peace,  from 
which  assessment  the  owner  of  the  land  appealed  to  the  circuit  court. 
On  the  9th  of  April,  1873,  the  commissioners  of  highways  laid  out  the 
road,  and  on  the  11th  of  the  same  month  filed  their  order,  declaring  the 
road  a  public  highway,  with  the  report  of  the  surveyor,  in  the  office  of 
the  county  clerk.  On  the  18th  of  the  same  month,  and  before  the  time 
allowed  by  the  act  for  taking  an  appeal  from  this  order  laying  out  the 
road  expired,  the  act  was  repealed,  without  any  saving  clause.  At  the 
July  term,  1873,  of  the  circuit  court,  on  motion  of  the  commissioners  of 
highways,  the  appeal  from  the  assessment  was  dismissed,  on  the  ground 
that  the  law  under  which  the  proceedings  were  instituted  had  been  re- 
pealed :  Held,  that  at  the  time  of  the  repeal,  neither  the  proceeding  as 
to  the  assessment  of  damages  nor  laying  out  the  road  could  be  fairly  con- 
sidered as  concluded,  and  that  the  effect  of  the  repeal  was  to  annul  all 
that  had  been  done  toward  laying  out  the  road.  County  of  Menard  v. 
Kincaid  et  al.  587. 

Statutes  construed. 

5.  Relating  to  compensation  of  executors  and  administrators.  See 
ADMINISTRATION  OF  ESTATES,  11. 

6.  Authorizing  the  court  to  put  verdicts  inform,  does  not  apply  in 
ejectment.    See  EJECTMENT,  3. 

7.  Relating  to  mechanic's  liens.    See  LIENS,  3  to  8. 

8.  Giving  county  court  jurisdiction  of  appeal  suits.    See  APPEAL,  1. 
8.    Practice  act  of  '1872,  liberally  construed.    See  AMENDMENTS,  1. 

10.  Making  parties  witnesses.    See  WITNESSES,  1  to  6. 

11.  Relating  to  intoxicating  liquors.  See  INTOXICATING-  LI- 
QUORS. 

12.  Power  of  court  to  sentence  on  plea  of  guilty  in  murder.  See 
CRIMINAL  LAW,  1,  2. 

STATUTE  OF  FRAUDS. 
Promise  to  pay  the  debt  op  another. 

1.  A  promise  to  pay  the  debt  of  another  after  the  same  is  incurred,  is 
void,  unless  made  upon  a  consideration,  and  reduced  to  writing.  Du- 
rant  v.  Rogers,  121. 

2.  Where  a  tenant  executed  to  his  landlord  a  chattel  mortgage  on 
the  crop,  to  secure  his  rent,  and  then  formed  a  partnership  with  the 
plaintiff,  whereby  plaintiff  was  to  help  raise  the  crop,  and  to  have  one- 
fourth  thereof,  when  raised,  which  plaintiff  did,  and  it  appeared  that 
the  tenant  had  other  creditors  who  might  cause  trouble  if  any  question 
was  raised  about  the  chattel  mortgage,  and  the  landlord  agreed  with  the 
plaintiff  that  if  he,  the  plaintiff,  would  not  interfere  with  the  landlord's 
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Promise  to  pay  the  debt  of  another.     Continued. 

claim  under  the  chattel  mortgage,  he,  the  landlord,  would  pay  plaintiff 
for  his  work :  Held,  that  there  was  a  good  consideration  for  the  prom- 
ise to  pay  the  plaintiff,  and  that  it  was  not  within  the  Statute  of  Frauds. 
Scott  v.  White,  287. 

Parol  contract  to  support  a  child. 

3.  For  its  services.  If  the  father  of  an  infant  daughter  makes  a 
verbal  contract  with  another  to  support  and  maintain  her  until  she  is  of 
age,  in  consideration  of  her  services,  the  contract  is  valid,  and  not 
within  the  Statute  of  Frauds,  and  the  father  can  not  maintain  an  action 
for  the  debauching  and  getting  with  child  such  daughter.  White  v. 
Murtland,  250. 

What  will  take  case  out  of  the  statute. 

4.  Payment  alone  not  sufficient.  Full  payment  of  the  purchase  money  ' 
for  real  estate  verbally  agreed   to  be  conveyed,  is  not  of  itself  suf- 
ficient to  take  the  agreement  out  of  the  Statute  of  Frauds.    There  must 
also  be  possession  taken  of  the  property.    Temple  v.  Johnson,  13. 

5.  Subsequent  act,  whether  a  recognition  of  agreement.  Where  a  party 
owning  lots  authorizes  another  to  sell  the  same  to  pay  a  judgment 
against  him,  and  no  sale  can  be  made,  and  such  other  person  sells  his 
own  lots,  and  pays  the  judgment,  and  the  first  party  afterwards  conveys 
a  portion  of  the  premises,  for  the  expressed  consideration  of  $1,  and  for 
assistance  rendered  and  money  advanced  in  settling  the  judgment,  this 
will  not  be  sufficient  to  take  a  verbal  agreement  to  convey  several  lots 
to  the  party  settling  the  judgment,  out  of  the  Statute  of  Frauds. 
Ibid.  13. 

Whether  statute  must  be  pleaded. 

6.  Where  no  special  contract  is  declared  on,  but  the  declaration  con- 
tains the  common  counts  only,  the  plaintiff  must  prove  a  legal  and 
binding  contract,  and  the  defendant  may  rely  upon  the  Statute  of  Frauds 
without  having  specially  pleaded  the  same.    Durant  v.  Rogers,  121. 

SUPERSEDEAS. 

Right  to,  not  included  in  right  to  writ  of  error.  See  PRACTICE  IN 
SUPREME  COURT,  3,  4. 

SURETY. 

Remedy  by  one  against  co-surety. 

For  contribution.    See  CONTRIBUTION,  1. 

SURFACE  WATER. 
Throwing  upon  land  of  another. 

Liability  for.    See  WATERCOURSE,  1. 
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TAXES  AND  TAXATION. 
Taxation  by  private  corporations. 

1.  And  herein,  what  is  a  private  corporation.  It  was  not  in  the  power 
of  the  legislature,  under  the  constitution  of  1848,  to  confer  upon  pri- 
vate persons  or  private  corporations  the  authority  to  levy  and  collect 
taxes  or  special  assessments  on  real  estate.  Board  of  Directors  for  Le- 
veeing Wabash  River  v.  Houston,  318. 

2.  Where  the  object  of  the  creation  of  a  corporation  is  not  declared 
in  the  law  creating  it,  but  it  appears  that  it  was  to  advance  the  private 
interests  of  land-owners  in  the  district  incorporated,  and  none  others  are 
embraced  in  its  provisions,  although  it  may  incidentally  enhance  the 
general  prosperity  of  the  whole  community,  it  is  none  the  less  a  private 
corporation.    Ibid.  318. 

3.  By  an  act  of  the  legislature,  certain  persons  were  appointed  a 
board  of  directors  to  locate  and  superintend  the  construction  of  a  levee 
on  the  Wabash  river,  within  certain  townships,  and  were  made  capable 
to  contract,  sue  and  be  sued,  by  a  given  name  and  style.  The  act  fur- 
ther provided  that  all  the  owners  of  real  estate  within  the  townships 
named,  at  certain  stated  periods,  should  elect  three  resident  freeholders 
of  the  territory,  to  succeed  the  board  appointed  by  the  act,  and  that  the 
board  should  appoint  two  freeholders  to  assess  the  benefit  such  improve, 
ment  would  be  to  each  tract  or  farm,  and  makes  such  assessment  a  lien 
upon  the  real  estate  until  paid,  and  provides  for  proceedings  by  sum- 
mons,  in  the  nature  of  a  scire  facias,  against  each  delinquent,  and  a 
judgment  for  the  sale  of  the  land  to  pay  the  assessment  and  costs :  Held, 
that  the  board  created  by  this  act  is  a  private  corporation,  and  that  the 
assessments  made  under  the  power  therein  contained  are  void,  as  being 
in  conflict  with  section  5  of  the  9th  article  of  the  constitution  of  1848. 
Ibid.  318. 

4.  Such  a  law  can  not  be  maintained  on  the  principle  that,  where 
the  public  exigency  requires  it,  the  General  Assembly  may  establish 
districts  by  the  union  of  two  or  more  municipal  corporations,  and  place 
the  government  entirely  under  the  control  of  the  corporate  authorities 
of  such  districts,  bestowing  upon  them,  amongst  others,  the  taxing 
power,  for  the  reason  that  that  principle,  though  recognized  by  the 
courts,  rests  upon  the  distinct  ground  that  the  people  subjected  to  the 
burden  must  consent  to  the  formation  of  such  district  with  the  attri- 
butes of  municipalities,  whilst  this  law  affords  them  no  opportunity  to 
express  either  assent  or  dissent.     Ibid.  318. 

Interest  on  back  taxes. 

5.  The  statute  providing  for  the  extension  and  addition  of  uncollected 
back  taxes  to  those  of  the  current  year,  authorizes  the  extending  of  in- 
terest on  such  back  taxes,  but  fails  to  state  the  rate  of  interest.  Under 
this  statute,  the  county  clerk  is  not  warranted  in  computing  the  interest 
at  ten  per  cent;  it  should  be  computed  at  six  percent.  Swinney  et  at. 
v.  Beard  et  al.  27. 

48— 71st  III. 
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6.  The  fact  that  the  county  clerk  has  computed  ten  instead  of  six 
per  cent  interest  on  back  taxes,  will  not  justify  a  court  of  equity  in  en- 
joining  the  collection  of  the  whole  tax.  A  party  seeking  to  enjon  on 
this  ground  must  show  in  his  bill  that  he  has  tendered  all  of  the  levy 
except  such  unauthorized  interest,  and  offered  to  pay  all  except  that, 
under  the  principle,  he  who  seeks  equity  must  do  equity.  Swinney  et  al. 
v.  Beard  et  al.  27. 
Enjoining  collection.    See  INJUNCTIONS,  4,  5,  6. 

TEXAS  CATTLE. 

Constitutionality  op  acts  of  1867  and  1869. 

1.  The  constitutionality  of  the  act  to  prevent  the  importation  of  Texas 
or  Cherokee  cattle  into  this  State,  approved  Feb.  27,  1867,  has  been  fre- 
quently affirmed  and  recognized  by  this  court  in  numerous  cases,  and 
as  there  is  nothing  in  the  amendment  to  that  act,  approved  April  16, 
1869,  to  which  the  reasoning  in  these  cases  is  not  equally  applicable,  it 
seems  that  the  ^question  of  the  constitutionality  of  the  amendment  is 
settled.     Chicago  and  Alton  Railroad  Co.  v.  Gasaway,  570. 

Liability  op  railway  company. 

2.  For  injury  occasioned  by  bringing  Texas  cattle  into  this  State. 
A  railroad  company  is  not  bound,  as  a  common  carrier,  to  receive  for 
transportation  that  which  the  law  prohibits  it  from  carrying,  and  it  is 
liable  for  any  injury  occasioned  by  its  bringing  Texas  or  Cherokee  cat- 
tle into  this  State  as  such  common  carrier,  the  same  as  an  individual  is. 
Ibid.  570. 

3.  And  whether  a  railroad  company  acts  in  good  or  bad  faith  in  vio- 
lating the  law,  the  extent  of  the  injury  resulting  from  the  violation  to 
the  property  of  individuals  or  other  corporations  is  manifestly  the  same, 
and  the  burden  should  be  borne  by  the  party  whose  act  causes  or  con- 
tributes to  the  loss  or  injury,  rather  than  by  the  owner  who  is  without 
fault.    Ibid.  570. 

Liability,  generally. 

4.  For  damage  caused  by  such  cattle.  In  a  suit  brought  to  recover 
damages  on  account  of  disease  communicated  to  the  cattle  of  the  plain- 
tiff by  Texas  cattle  brought  into  this  State  by  defendant,  in  the  month 
of  July,  it  appeared  that  the  plaintiff  had  put  his  cattle,  among  which 
were  the  Texas  cattle,  into  his  own  pasture,  and  that  soon  afterward  the 
plaintiff  discovered  that  some  of  them  were  Texas  cattle,  and  that  he 
still  kept  the  possession  and  control  of  them,  and  bought  some  of  them, 
and  kept  them  with  his  other  cattle :  Held,  that  he  w as  only  entitled  to 
recover  for  such  damage  as  was  occasioned  before  he  knew  the  character 
of  the  cattle,  and  that  he  could  not  recover  for  any  damages  caused 
afterward.    Harris  v.  Hatfield,  298. 

5.  Where  a  party  borrowed  money  with  which  he  purchased  Texas 
or  Cherokee  cattle,  and  gave  to  another  a  lien  on  the  cattle,  to  indemnify 
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him  as  the  surety  on  the  notes  given  by  the  purchaser  for  the  borrowed 
money,  the  party  holding  such  lien,  without  the  possession  of  the  cattle, 
would  not  be  the  owner  thereof  within  the  meaning  of  the  statute  of 
1867,  prohibiting  the  bringing,  having  possession,  or  owning  such  cattle 
in  this  State.    Hatch  et  al.  v.  Marsh,  370. 

6.  A  party  who  simply  has  a  lien  upon  Texas  cattle  to  indemnify 
him  as  a  surety  upon  the  note  of  the  owner,  can  not,  by  virtue  of  such 
lien,  be  considered  as  having  either  the  actual  or  constructive  posses, 
sion,  and  is  not  liable,  under  the  statute,  for  damages  done  by  such 
cattle.    Ibid.  370. 

7.  The  ownership  contemplated  by  the  statute  to  render  a  party  liable 
for  damages  resulting  from  owning  Texas  or  Cherokee  cattle  in  this 
State,  must  be  an  unconditional  ownership,  and  it  is  error  to  instruct  a 
jury  that  a  party  is  liable,  under  the  statute,  if  he  had  a  conditional 
ownership  in  the  cattle  at  the  time  of  the  injury  complained  of.  Ibid. 
370. 

TRESPASS. 

TO  THE  PERSON,  BY  ARREST. 

1.  Probable  cause  and  want  of  malice  no  bar  to  action.  If  a  party  is 
assaulted,  beaten  and  imprisoned  by  a  police  officer,  in  arresting  him 
without  authority  of  law,  he  will  be  entitled  to  recover  in  an  action  of 
trespass,  no  matter  what  may  have  been  the  officer's  motives.  In  such  a 
case,  probable  cause  that  the  plaintiff  was  guilty  of  a  misdemeanor  or 
violation  of  an  ordinance,  and  absence  of  malice  on  the  part  of  the  offi- 
cer, will  afford  no  justification.    Shanley  v.  Wells,  78. 

2.  Evidence  of  information  received.  In  an  action  against  a  police- 
man for  an  assault  and  battery,  and  imprisonment,  in  arresting  the 
plaintiff  without  a  warrant,  for  an  alleged  violation  of  an  ordinance, 
which  the  officer  was  unable  to  show,  he  sought  to  prove  that  he  had 
received  information  which  led  him  to  make  the  arrest  in  good  faith, 
which  the  court  refused  to  admit:  Held,  that  the  evidence  was  properly 
rejected.    Ibid.  78. 

TO  THE  PERSON,  BY  ASSAULT,  ETC. 

3.  Becovery  must  be  on  the  ground  alleged.  In  an  action  of  trespass, 
where  the  injury  complained  of  was  an  assault  by  the  defendant  upon 
the  plaintiff,  and  having  sexual  intercourse  with  her,  against  her  will, 
and  the  defense  interposed  is,  that  the  intercourse  was  with  her  consent, 
and  the  evidence  shows  that  the  plaintiff  and  defendant  had  such  inter- 
course on  frequent  occasions,  and  that  the  result  was  the  birth  of  a  child, 
it  is  proper  to  instruct  the  jury  that  the  plaintiff  is  not  entitled  to  recover 
for  sexual  commerce  with  the  defendant,  or  its  consequences,  if  had 
with  her  consent.    Beseler  v.  Stephani,  400. 


756  INDEX.- 


TRESPASS.    Continued. 
In  ejecting  a  person. 

4.  A  party  who  uses  more  force  than  is  necessary  to  eject  another  from 
his  premises,  is  a  trespasser.  When  a  person  directs  another  to  leave 
his  house,  who  refuses,  he  lias  the  right  to  use  all  reasonable  and  neces- 
sary force  to  compel  him  to  go,  but  no  more  than  is  necessary  to  effect 
the  end,  and  if  he  does  use  more  force  than  is  necessary  he  becomes  a 
trespasser  ab  initio.  Jones  v.  Jones,  562. 
By  one  partner. 

Firm  not  liable.    See  PARTNERSHIP,  4,  5. 

TROVER. 
Special  damages. 

1.  To  be  recovered  must  be  alleged.  The  plaintiff  in  an  action  of  tro- 
ver for  the  conversion  of  property,  brought  after  the  property  has  been 
restored,  can  not  recover  for  the  value  of  any  of  the  property  restored, 
unless  he  alleges,  in  his  declaration,  distinctly,  and  proves  special  dam- 
ages in  respect  thereto,  between  the  time  of  the  conversion  and  the 
return  of  the  property.    Barrelett  v.  Bellgard,  280. 

Measure  op  damages. 

2.  When  property  is  restored  before  suit.  See  MEASURE  OF 
DAMAGES,  11. 

TRUSTS  AND  TRUSTEES. 

What  will  make  a  party  a  trustee. 

1.  Title  acquired  by  trustee  in  possession.  Where  land  was  left  by 
the  owner  in  the  possession  of  one  as  tenant  and  agent,  to  look  after  the 
same  and  to  acquire  the  title  to  a  part,  and  such  agent,  after  the  owner's 
death  procured  a  third  person  to  advance  $100  to  secure  the  title  for  the 
benefit  of  the  widow  and  heirs  of  the  deceased  owner,  and  gave  him 
possession  of  the  whole  of  the  land  out  of  which  to  reimburse  himself, 
and  such  third  person,  while  so  in  possession,  suffered  the  lands  to  go 
to  sale,  and  thereby  acquired  tax  titles  to  the  same :  Held,  that  he  be- 
came a  trustee  for  the  heirs,  and  that  the  titles  so  acquired  by  him 
inured  to  the  benefit  of  his  cestuis  que  trust,  but  that  he  had  a  lien  on 
the  lands  until  reimbursed  for  all  moneys  advanced  by  him.  0' Hallo- 
ran  v.  Fizgerald,  53. 

2.  One  in  possession  of  land  as  trustee  can  not  buy  in  an  outstanding 
title,  or  purchase  the  land  for  taxes,  and  set  up  the  title  thus  acquired  to 
defeat  the  title  of  the  cestui  que  trust,  in  equity.    Ibid.  53. 

Chancery  jurisdiction. 

3.  To  divest  title  acquired  by  fraud.  Where  a  party  enters  into  pos- 
session of  land  as  mortgagee  and  trustee  of  the  owner,  and  in  fraud  of 
the  owner's  rights,  while  holding  the  land  in  such  position,  acquires 
tax  titles  on  the  same,  a  court  of  equity  will  have  jurisdiction  of  a  bill 
by  the  owner  for  redemption,  and  for  an  account  of  the  rents  and  profits, 
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and  to  remove  the  adverse  title  so  acquired.    In  such  a  case,  the  main 
issue  is  one  of  fraud  in  the  discharge  of  a  trust,  and  not  the  technical 
validity  of  the  tax  titles.     O'Halloran  v.  Fitzgerald,  53. 
Liability  op  trustee. 

4.  For  negligence  in  selecting  company  in  which  to  insure  trust  prop- 
erty. Where  a  deed  of  trust  gives  the  trustee  full  power  to  select  the 
company  or  companies  in  which  to  insure  the  trust  property,  he  will 
be  required  to  exercise  due  care  in  the  selection  of  good  and  solvent 
companies,  but  he  will  not  be  a  guarantor  of  their  solvency.  Gettins 
v.  Scudder,  86. 

Compensation  op  trustee. 

5.  A  trustee  can  make  no  profit  out  of  his  office,  for  the  reason  that 
he  shall  not  be  placed  in  any  position  where  his  interest  may  be  opposed 
to  his  duty.  Hence  the  rule,  that  one  occupying  the  position  of  trustee 
can  have  no  allowance  or  compensation  for  his  time  and  trouble  in  the 
execution  of  the  trust.  This  rule  applies  not  only  to  trustees,  strictly 
so  called,  but  to  all  who  hold  a  fiduciary  relation,  as,  executors,  admin- 
istrators, mortgagees,  receivers,  guardians,  and  officers,  directors  and 
trustees  of  corporations.    Hough  v.  Harvey  et.  al.  72. 

VAGRANCY. 
Proof  op,  under  ordinance.    See  ARRESTS,  4. 

VARIANCE. 

Between  writ  and  declaration. 

Obviated  by  amendment.     See  ABATEMENT,  1 ;  AMENDMENT,  1. 
Between    pleadings   and   prof.        See   PLEADING    AND    EVI- 
DENCE, 1  to  5. 

VENDOR'S  LIEN.    See  LIENS,  9,  10,  11. 

VENUE. 
Change  op  venue. 

1.  When  application  for  change  of,  should  be  made.  The  statement  in 
a  petition  for  a  change  of  venue  that  the  defendant  did  not  know  of 
the  commencement  of  the  suit  in  time  to  have  made  the  application  at 
the  first  term  of  the  court,  when,  from  the  whole  record,  it  is  apparent 
that  the  reason  he  did  not  know  of  it  was,  that  he  had  absconded  from 
the  State  to  avoid  legal  process  in  relation  to  the  same  subject  matter  on 
which  the  suit  arose,  is  not  sufficient  to  obviate  the  necessity  of  his  show- 
ing that  the  cause  for  the  change  asked  for,  has  arisen  or  come  to  his 
knowledge  subsequently  to  that  term.     White  v.  Murtland,  250. 

2.  An  application  for  a  change  of  venue  at  the  second  term  of  court 
after  suit  was  brought,  which  commenced  on  the  5th  day  of  August, 
was  based  upon  the  prejudice  of  the  inhabitants  of  the  county,  and 
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stated  that  the  defendant  did  not  know  that  such  prejudice  existed  to 
the  extent  it  did,  until  after  the  25th  of  July :  Held,  that  this  statement 
implies  that  defendant  knew,  previous  to  July  25th,  that  the  inhabitants 
were  prejudiced  against  him,  and  that  he  should  have  applied  to  the 
judge  at  chambers,  for  the  change,  so  as  to  save  trouble  and  expense  on 
the  part  of  the  plaintiff  in  preparing  for  trial.     White  v.  Murtland,  250. 

VERDICT. 

General  verdict  and  several  special  findings. 

1.  When  judgment  in  general  verdict.  Under  the  act  of  1872,  in  re- 
gard to  practice,  where  there  is  a  general  verdict  and  several  special 
findings  by  the  jury,  the  general  verdict  should  not  be  set  aside  because 
some  of  the  special  findings  are  inconsistent  with  it,  but  the  court 
should  examine  and  construe  the  special  finding  of  the  jury  as  a  whole, 
and  if,  when  thus  considered,  it  is  not  inconsistent  with  the  general  ver- 
dict, judgment  should  be  rendered  on  the  general  verdict.  Chicago  and 
Alton  Railroad  Co.  v.  Murray,  501. 

Special. 

2.  Matter  of  discretion.  It  is  wholly  discretionary  with  the  court  to 
require  the  jury  to  find  a  special  verdict  upon  any  fact  of  the  case. 
Barnes  v.  Hanson,  609. 

Form — in  debt. 

3.  A  verdict  and  judgment  in  an  action  of  debt,  before  the  Practice 
Act  of  1872,  for  damages  only,  which  includes  the  principal  debt  and 
interest,  as  in  assumpsit,  is  erroneous.  Gleason,  Admx.  v.  Henry  et  al. 
109. 

Putting  verdict  in.  form. 

In  ejectment.     See  EJECTMENT,  3. 
Waiver  as  to  form. 

By  not  objecting.    See  PRACTICE,  10. 

WAIVER. 
Of  right  to  distrain  for  rent. 

Taking  of  note  secured  by  chattel  mortgage.    See  LANDLORD  AND 

TENANT,  2,  3. 

WARRANTS. 
Counterfeit  land  warrants. 

Right  of  purchaser  to  recover  price  paid.  See  COUNTERFEIT 
WARRANTS,  1. 

WARRANTY. 

On  sale  of  personalty. 

1.  Where  contract  is  rescinded.  Where  a  contract  for  the  sale  of 
lumber  is  rescinded  by  mutual  consent,  and  the  vendor  takes  the  lum- 
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ber  back,  agreeing  to  pay  for  unloading  and  sorting,  no  recovery  can  be 
had  upon  a  special  count  for  a  breach  of  warranty,  in  a  suit  by  the  pur- 
chaser.    Harvey  v.  Van  Be  Mark  et  al.  117. 
On  sale  of  instrument. 

2.  Of  the  genuineness  of  the  instrument  sold.  It  is  a  general,  if  not 
a  uniform,  rule  that  a  person  passing  bank  bills,  or  commercial  paper, 
or  making  sale  of  a  chose  in  action,  guarantees  or  warrants  the  genu- 
ineness of  the  instrument,  and  this,  whether  he  does  so  in  terms,  or  is 
silent  when  the  transfer  is  made.    Tyler  et  al.  v.  Bailey,  34. 

3.  If  a  person  sells  and  transfers  land  warrants,  the  law  will  imply 
a  warranty  that  they  are  genuine,  and  an  obligation  to  restore  the  pur- 
chase  money  to  the  purchaser  when  it  is  ascertained  they  are  counter- 
feit, and  an  offer  is  made  to  return  them  in  a  reasonable  time.    Ibid.  34. 

WATERCOURSE. 

Obstruction  to  natural  flow. 

1.  Liability  to  party  injured.  A  railroad  company  has  no  right,  by 
an  embankment  or  other  artificial  means,  to  obstruct  the  natural  flow 
of  the  surface  water,  and  thereby  force  it  in  an  increased  quantity  upon 
the  lands  of  another,  and  if  it  does  so,  it  is  liable  for  any  injury  that  the 
owner  of  the  land  may  sustain  by  reason  thereof.  Toledo,  Wabash  and 
Western  Railway  Co.  v.  Morrison,  616. 

WILLS. 
Construction  of  wills. 

1.  General  rule.  Generally,  a  will  is  not  to  be  construed  by  anything 
dehors,  where  there  is  no  latent  ambiguity,  and  parol  evidence  is  not 
admissible  to  show  the  intention  of  the  testator  against  the  construction 
on  the  face  of  the  will,  and  the  state  of  his  property  can  not  be  resorted 
to,  to  explain  the  intention.    Heslop  v.  Gatton,  528. 

Life  estate. 

2.  Of  a  devise  of  real  estate  to  one,  and  to  the  heirs  of  her  body,  and 
to  their  heirs.  A  testator  left  surviving  him  a  daughter,  who  was  an 
only  child.  His  will  contained  this  clause :  "  I  will,  give,  bequeath 
and  devise  unto  my  daughter,  Mary  Gamble,  and  to  the  heirs  of  her 
body,  and  to  their  heirs  and  assigns,  all  of  my  real  estate,  of  whatever 
description  and  wherever  situated ;  and  in  case  the  said  Mary  Gamble 
shall  die  without  issue,  then  the  real  estate  hereby  willed,  bequeathed 
and  devised  unto  her,  shall  go  to  and  descend  unto  my  brothers  and 
sisters,  and  to  their  heirs  and  assigns,  in  equal  proportions":  Held, 
that  Mary  Gamble  took,  under  this  devise,  a  simple  life  estate,  with  a 
remainder  over  to  the  heirs  of  her  body,  in  fee  simple  absolute,  and 
that  the  limitation  to  her  heirs  was  valid  and  binding.  Blair  et  al.  v. 
Vanblarcum,  290. 
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Legacies. 

3.  Pecuniary  legacies  must  be  paid  from  the  personal  property  of 
testator.  Where  a  person  dies  leaving  a  will,  and  personal  and  real 
property,  his  debts  and  pecuniary  legacies  bequeathed  by  the  will  are 
to  be  paid  from  his  personal  property ;  and  in  case  of  a  deficiency  of 
personal  property,  the  legacies  must  abate,  unless  he  charges  his  real 
estate  with  their  payment.    Heslop  v.  Gatton,  528. 

4.  Legacy  may  be  made  a  charge  upon  real  estate  in  express  terms  or 
by  implication.  Legacies  may  be  made,  by  the  testator,  a  charge  upon 
his  real  estate,  either  by  express  directions  to  that  effect  contained  in 
the  will,  or  the  intention  thus  to  charge  it  may  be  implied  from  the 
whole  will,  taken  together.    Ibid.  528. 

WITNESSES. 
Competency. 

1.  Of  party  as  against  one  suing  as  heir.  On  bill  filed  by  the  heirs 
of  a  deceased  grantor,  to  have  his  deed  declared  a  mortgage,  and  to  re- 
deem from  the  same,  where  witnesses,  not  parties  to  the  record,  or 
parties  in  interest,  or  agents  of  the  deceased,  testify  as  to  admissions 
made  by  the  grantee  in  the  presence  of  the  deceased  grantor,  and  not  in 
his  absence,  the  grantee  is  not  a  competent  witness  to  testify  as  to  the 
same  admissions  or  conversations.    Ruckman  et  al.  v.  Alwood  et  al.  155. 

2.  In  such  a  suit,  the  grantee  is  not  a  competent  witness  to  prove  a 
settlement  between  him  and  the  deceased  grantor  at  the  time  of  the  exe- 
cution of  the  deed  of  conveyance,  and  the  amount  found  to  be  due  him, 
the  consideration  for  the  deed,  or  to  anything  occurring  at  the  time  be- 
tween  him  and  the  deceased,  such  as  giving  his  note  for  the  balance  due 
for  the  land  conveyed,  or  its  subsequent  payment.    Ibid.  155. 

3.  One  defendant  on  behalf  of  the  other  against  an  executor.  Where 
the  plaintiff  in  a  suit  on  a  joint  note  against  two  defendants  dies,  and 
the  suit  is  revived  in  the  name  of  his  executors,  one  of  the  defendants  is 
not  a  competent  witness  on  behalf  of  his  co-defendant,  as  to  a  transac- 
tion with  the  payee  in  his  lifetime,  of  which  the  proposed  witness  and 
the  payee  were  alone  cognizant.     Whitmer  v.  Mucker  et  al.,  Exrs.  410. 

4.  The  intention  of  the  limitation  on  the  rights  of  parties  to  testify 
in  their  own  behalf  was,  to  secure  mutuality  of  right  in  testifying,  and 
that  one  party  to  the  suit-  should  not  testify  in  a  case  where  the  party 
with  whom  the  contract  was  made  or  the  transaction  was  had  was  dead, 
or,  from  any  cause,  incapacitated  to  testify.    Ibid.  410. 

5.  In  suit  of  an  administrator  to  recover  the  price  of  a  monument 
erected  by  the  plaintiff  over  the  grave  of  the  intestate,  under  a  contract 
made  with  the  widow,  the  plaintiff  is  a  competent  witness,  under  the 
statute.    Foley,  Admr.  v.  Bushway,  386. 
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6.  To  disprove  partnership.  If  two  are  sued  as  partners,  and  the 
partnership  is  put  in  issue  by  one  only,  and  the  other  defendant  is  de- 
faulted, the  latter  is  a  competent  witness  for  his  co-defendant,  to  show 
no  partnership  existed.  The  admission  by  his  default  can  not  affect  his 
co-defendant.    Smith  v.  Knight  et  at.  148. 

7.  Husband  for  his  wife.  In  an  action  by  the  wife  for  a  malicious 
prosecution  against  her  for  a  criminal  offense,  the  husband  is  a  compe- 
tent witness  for  her.    Anderson  v.  Friend,  475. 

8.  Indorser  to  impeach  consideration  of  negotiable  paper.  An  indor- 
ser  of  negotiable  paper,  having  given  it  the  sanction  of  his  own  name, 
will  not  be  permitted,  by  his  own  testimony,  to  impeach  its  considera- 
tion ;  and  the  rule  is  the  same  if  he  is  maker  as  well  as  indorser. 
Dewey  v.  Warriner,  198. 

Credibility. 

9.  How  determined.  The  fact  that  there  is  a  preponderance  of  evi- 
dence against  the  statement  of  a  witness  on  a  single  point,  does  not,  as 
a  legal  proposition,  affect  the  credibility  of  his  whole  testimony. 
Homes  v.  Hale,  552. 

Impeachment. 

10.  Statements  made  out  of  court.  A  witness  can  not  be  impeached 
by  proof  of  his  statements  made  out  of  court,  unless  his  attention  has 
been  called  to  the  same,  specifying  the  time  and  place.  McCoy  v.  The 
People,  ill. 
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